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SUBJECT INDEX 


Abandonment - Construction Industry - Union certified for predecessor company in 1972 - Prede- 
cessor company employing non-union labour for intermittent subsequent construction work 
- Union failing to take reasonable steps to monitor activity at fixed location of predecessor 
company - Board finding abandonment of bargaining rights - Union’s related employer and 
sale of business applications for successor company dismissed 


AMERI-CANA MOTEL LIMITED AND 603185 ONTARIO LIMITED; RE C.J.A., 
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Certification - Construction Industry - Applicant seeking certification under construction industry 
provisions - Evidence showing only two employees in bargaining unit - Employees in ques- 
tion not performing construction industry work for majority of time on date of application - 
Majority of time test appropriate to assist in determining whether employee falls within a 
construction “craft” - Application dismissed 


EDDIE BAUER. 162700 CANADAING REG WAT LOCAL 27s... cs<ccessenetsnuneananss 


Certification - Construction Industry - Natural Justice - Practice and Procedure - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIALP DISTRICT: \COUNCIE SREWIU..O Eg LOCALS 7933) (RE: ‘(GROUP OF 
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Certification - Construction Industry - Practice and Procedure - Legislation not contemplating 
“interim certificate’ requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
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Certification - Intimidation and Coercion - Unfair Labour Practice - Reference to two-tiered 
union dues made by ordinary employee soliciting union membership - Reasonable 
employee not likely to be influenced by statements of fellow employee lacking power over 
union dues and engaged in partisan salesmanship - Employees having opportunity to seek 
clarification - Inaccurate statements in literature distributed by employer and union mere 
partisan salesmanship - Board refusing to discount membership evidence and certifying 


union 
VENTURE INDUSTRIES CANADA LTD.; RE C.A.W.; RE GROUP OF 
EMPEO YE ES asec en etree is Sra SRR ees ee Sg dan SS. 


Certification - Natural Justice - Practice and Procedure - Security Guard - Board recognizing 
potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A. ........... eee 


Certification - Petition - Practice and Procedure - Reconsideration - Timeliness - Petitions sent to 
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Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of 
filing date and rebuttable by clear contrary evidence - Board finding petitions filed in a 
timely manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OF EMPLOYEES Wiiiu.sesossuesscs os ncnshncaesoumteaneh deaec sont Sena ceee eee teem temperance tectrant sence 


Certification - Practice and Procedure - Pre-Hearing Vote - Representation Vote - Eligibility of 
single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION .......... 


Construction Industry - Abandonment - Union certified for predecessor company in 1972 - Prede- 
cessor company employing non-union labour for intermittent subsequent construction work 
- Union failing to take reasonable steps to monitor activity at fixed location of predecessor 
company - Board finding abandonment of bargaining rights - Union’s related employer and 
sale of business applications for successor company dismissed 


AMERI-CANA MOTEL LIMITED AND 603185 ONTARIO LIMITED; RE C.J.A., 
LOCAL 38 3 wise sscisoolesaden saison sins aishafeleine's dives alesis oebiatt sl eeatafleseielcleTs sere canister eemCe eee seer 


Construction Industry - Certification - Applicant seeking certification under construction industry 
provisions - Evidence showing only two employees in bargaining unit - Employees in ques- 
tion not performing construction industry work for majority of time on date of application - 
Majority of time test appropriate to assist in determining whether employee falls within a 
construction “‘craft”’ - Application dismissed 


EDDIE BAUER, 162706 CANADA INC] RE CJA; LOCA 27 ceea sae ers eyesore 


Construction Industry - Certification - Natural Justice - Practice and Procedure - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIAL DISTRICT COUNCIL: RE SLUO-E.. LOCAL 2 eke GROUP OF 
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Construction Industry - Certification - Practice and Procedure - Legislation not contemplating 
“interim certificate’? requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OF EMPLOYEES sailing Gtata scales cauteatne nactemee nme teneeen ners cesta aneleneee naman iavaeeenemt at aaktee 


Construction Industry - Construction Industry Grievance - Employer failing to make proper 
income tax deductions from employee wages - Employer making deductions at later date - 
Union alleging breach of collective agreement and of Employment Standards Act prohibi- 


1053 


1050 


1009 


1041 


1046 


1064 


Ill 


tion against wage set-off -Collective agreement authorizing income tax deductions - Over- 
payment not ‘‘wages”’ within meaning of Employment Standards Act - Grievance dismissed 


CALLIGARO TILE COMPANY LIMITED; RE B.A.C. AND THE ONTARIO PRO- 
VINCTAI GCONEE RENCE OF BAIC aes toic0cn6 du tecterosues tented de tahc ace shaun teste Biers 1014 


Construction Industry Grievance - Construction Industry - Employer failing to make proper 
income tax deductions from employee wages - Employer making deductions at later date - 
Union alleging breach of collective agreement and of Employment Standards Act prohibi- 
tion against wage set-off -Collective agreement authorizing income tax deductions - Over- 
payment not “wages” within meaning of Employment Standards Act - Grievance dismissed 


CALLIGARO TILE COMPANY LIMITED; RE B.A.C. AND THE ONTARIO PRO- 
VINCTAL CONFERENCE OF Br As Gy rsinces anys scomncettose seit nite tas aanees aesemoacianteaewsncecds 1014 


Construction Industry Grievance - Judicial Review - First grievance dismissed following request 
to withdraw late in proceedings - No cause of action or issue estoppel in regards to this 
grievance - Whether Painters acquired bargaining rights by means of a working agreement 
signed between the Toronto Building and Construction Trades Council and the respondent 
- Respondent held bound to painters provincial agreement - Breach of sub-contracting 
ciause - Application for leave to appeal to the Court of Appeal dismissed 


HARBRIDGE AND CROSS LIMITED; RE ONTARIO COUNCIL OF PAINTERS 
AND ALLIED TRADES AND ONTARIO LABOUR RELATIONS BOARD.............. 1093 


Crown Transfer - Timeliness - Union seeking declaration of Crown transfer for forestry survey 
and spraying contracted out by Ministry - Subject matter of contracts constituting “‘under- 
taking’ within meaning of Successor Rights (Crown Transfers) Act - Undertakings ‘‘trans- 
ferred” by tendering process - Transferees constituting ‘“employers” - Performance of work 
by Crown employees immediately prior to transfer not prerequisite - Nothing in Successor 
Rights (Crown Transfers) Act to suggest union delay in seeking declaration releasing 
employer from effect of collective agreement - Board declaring Crown transfer 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE SMITH FORESTRY 
ENTERPRISES; RE HOTCHKISS FORESTRY ENTERPRISES; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE NICOL SEGUIN; RE JOHN MCCORMACK; RE ELSIE MCCOR- 
MACK; RE THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE 
MINISTRY OF GOVERNMENT SERVICES, AND WAYNE FORBES C.O.B. AS 
FORBES JANTTORIATISER VICES pion pases ce cennenen seme aera taaecerebiane teeta Meeasires ewan sate 1028 


Intimidation and Coercion - Certification - Unfair Labour Practice - Reference to two-tiered 
union dues made by ordinary employee soliciting union membership - Reasonable 
employee not likely to be influenced by statements of fellow employee lacking power over 
union dues and engaged in partisan salesmanship - Employees having opportunity to seek 
clarification - Inaccurate statements in literature distributed by employer and union mere 
partisan salesmanship - Board refusing to discount membership evidence and certifying 


union 
VENTURE INDUSTRIES CANADA LTD.; RE C.A.W.; RE GROUP OF 
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Intimidation and Coercion - Remedies - Unfair Labour Practice - Employer leasing trucks from 
employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of 
settlement favoured by spare driver and revoking spare driver’s use of truck - Union seek- 


IV 


ing order that spare driver continue to drive truck - Injunctive relief inappropriate since loss 
of use of truck not result or effect of alleged breach - Complaint dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U.............00065 1021 


Judicial Review - Related Employer - Unfair Labour Practice - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court - Application for leave to appeal to the Court of Appeal dis- 
missed 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD. ................0006 1092 


Judicial Review - Construction Industry Grievance - First grievance dismissed following request 
to withdraw late in proceedings - No cause of action or issue estoppel in regards to this 
grievance - Whether Painters acquired bargaining rights by means of a working agreement 
signed between the Toronto Building and Construction Trades Council and the respondent 
- Respondent held bound to painters provincial agreement - Breach of sub-contracting 
clause - Application for leave to appeal to the Court of Appeal dismissed 


HARBRIDGE AND CROSS LIMITED; RE ONTARIO COUNCIL OF PAINTERS 
AND ALLIED TRADES AND ONTARIO LABOUR RELATIONS BOARD.............. 1093 


Natural Justice - Certification - Construction Industry - Practice and Procedure - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIAL” DISTRICT COUNCIE; “RE? 1-U-O.E.,. LOCAL” 793;7 REGROUP: (OF 
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Natural Justice - Certification - Practice and Procedure - Security Guard - Board recognizing 
potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A. ............0066 1048 


Petition - Certification - Practice and Procedure - Reconsideration - Timeliness - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of 
filing date and rebuttable by clear contrary evidence - Board finding petitions filed in a 
timely manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
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Practice and Procedure - Certification - Construction Industry - Legislation not contemplating 


“interim certificate” requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
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Practice and Procedure - Certification - Construction Industry - Natural Justice - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIAL DISTRICT COUNCIL; (RE FU.LO/ER) LOCAL 1793; RE GROUP OF 
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Practice and Procedure - Certification - Natural Justice - Security Guard - Board recognizing 
potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A. ............0006 1048 


Practice and Procedure - Certification - Pre-Hearing Vote - Representation Vote - Eligibility of 
single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION .......... 1050 


Practice and Procedure - Certification - Petition - Reconsideration - Timeliness - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of 
filing date and rebuttable by clear contrary evidence - Board finding petitions filed in a 
timely manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
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Pre-Hearing Vote - Certification - Practice and Procedure - Representation Vote - Eligibility of 
single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION.......... 1050 


Reconsideration - Certification - Petition - Practice and Procedure - Timeliness - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of 
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filing date and rebuttable by clear contrary evidence - Board finding petitions filed in a 
timely manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
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Related Employer - Judicial Review - Unfair Labour Practice - Construction companies declared 


to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court - Application for leave to appeal to the Court of Appeal dis- 
missed 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD....................... 


Remedies - Intimidation and Coercion - Unfair Labour Practice - Employer leasing trucks from 


employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of 
settlement favoured by spare driver and revoking spare driver’s use of truck - Union seek- 
ing order that spare driver continue to drive truck - Injunctive relief inappropriate since loss 
of use of truck not result or effect of alleged breach - Complaint dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U...............0.. 


Representation Vote - Certification - Practice and Procedure - Pre-Hearing Vote - Eligibility of 


single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION.......... 


Sale of a Business - Company acquiring lease, fixtures and leasehold improvements of former 


employer in retail food business - Union claiming successor rights - Board weighing factors 
including lengthy hiatus in operations, acquisition of lease and chattels through indepen- 
dent transactions, supply of employees from company’s other stores - Application dismissed 


STEINBERG INC., MIRACLE FOOD MART DIVISION AND OSHAWA HOLD- 
INGS LIMITED, C.0.B. AS DUTCH BOY FOODS; RE U.F.C.W., LOCALS 175 & 633 


Security Guard - Certification - Natural Justice - Practice and Procedure - Board recognizing 


potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 
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Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of 
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VII 


filing date and rebuttable by clear contrary evidence - Board finding petitions filed in a 
timely manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
DEVE MELODYIE ES aera ca et eas sntans canescens <nces sees Aas cine sentence ante tere sep seneseh sane nrcecodsieei@es sei ees 1064 


Timeliness - Crown Transfer - Union seeking declaration of Crown transfer for forestry survey 
and spraying contracted out by Ministry - Subject matter of contracts constituting ‘‘under- 
taking” within meaning of Successor Rights (Crown Transfers) Act - Undertakings “‘trans- 
ferred” by tendering process - Transferees constituting ‘““employers”’ - Performance of work 
by Crown employees immediately prior to transfer not prerequisite - Nothing in Successor 
Rights (Crown Transfers) Act to suggest union delay in seeking declaration releasing 
employer from effect of collective agreement - Board declaring Crown transfer 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE SMITH FORESTRY 
ENTERPRISES; RE HOTCHKISS FORESTRY ENTERPRISES; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE NICOL SEGUIN; RE JOHN MCCORMACK; RE ELSIE MCCOR- 
MACK; RE THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE 
MINISTRY OF GOVERNMENT SERVICES, AND WAYNE FORBES C.O.B. AS 
BORBESJANMORIAIESER VAGCE Sia. sacicsested. ceaeta neat cit ieee aecreercresak Goth san tiacayencenees 1028 


Unfair Labour Practice - Certification - Intimidation and Coercion - Reference to two-tiered 
union dues made by ordinary employee soliciting union membership - Reasonable 
employee not likely to be influenced by statements of fellow employee lacking power over 
union dues and engaged in partisan salesmanship - Employees having opportunity to seek 
clarification - Inaccurate statements in literature distributed by employer and union mere 
partisan salesmanship - Board refusing to discount membership evidence and certifying 
union 


VENTURE INDUSTRIES CANADA LTD.; RE C.A.W.; RE GROUP OF 
EE NIBIEO VE ES arse an coaseiec eee Sac ts festciaaicanoieuentade ance wen eee canta ce basststesetanassecaGisl'ewaasbiias' 1074 


Unfair Labour Practice - Intimidation and Coercion - Remedies - Employer leasing trucks from 
employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of 
settlement favoured by spare driver and revoking spare driver’s use of truck - Union seek- 
ing order that spare driver continue to drive truck - Injunctive relief inappropriate since loss 
of use of truck not result or effect of alleged breach - Complaint dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U.................. 1021 


Unfair Labour Practice - Judicial Review - Related Employer - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court - Application for leave to appeal to the Court of Appeal dis- 
missed 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD....................... 1092 
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0708-89-R United Brotherhood of Carpenters and Joiners of America, Local 38, 
Applicant v. Ameri-Cana Motel Limited and 603185 Ontario Limited, Respon- 
dents 


Abandonment - Construction Industry - Union certified for predecessor company in 1972 
- Predecessor company employing non-union labour for intermittent subsequent construction work - 
Union failing to take reasonable steps to monitor activity at fixed location of predecessor company - 
Board finding abandonment of bargaining rights - Union’s related employer and sale of business 
applications for successor company dismissed 


BEFORE: Michael Bendel, Vice-Chair, and Board Members R. W. Pirrie and P. V. Grasso. 


APPEARANCES: David McKee and Arthur Varty for the applicant; B. W. Adams, N. DiBellonia 
and M. Glavcic for the respondents. 


DECISION OF THE BOARD; October 4, 1989 


il This is an application under section 63 of the Labour Relations Act, in which it is alleged 
that Ameri-Cana Motel Limited (‘“‘Ameri-Cana’’) sold its business to 603185 Ontario Limited (‘“‘the 
number company’’) and that, as a result, the number company is subject to the Carpenters’ provin- 
cial agreement. Coupled with the application under section 63 of the Act was a request for a decla- 
ration under section 1(4) of the Act that the two corporations constituted one employer for the 
purposes of the Act. 


Z. The main issue in dispute between the parties is whether the applicant has abandoned 
its bargaining rights. In 1972, the applicant was certified by the Board as the bargaining agent for 
the carpenters and carpenters’ apprentices employed by Ameri-Cana. At that time, Ameri-Cana 
was engaged in some construction work at its motel in Niagara Falls. According to the applicant, it 
was unaware of any further construction work being performed at the motel until 1989, when the 
number company, which had bought the business in 1985, undertook some construction activity. It 
claims that, despite the passage of 17 years, its bargaining rights have remained intact. The respon- 
dent corporations, on the other hand, allege that substantial construction work was in fact in pro- 
gress throughout much of the 17-year period and that the applicant, through its inactivity, has 
abandoned its bargaining rights. 


afi No evidence or argument was presented in support of the request for a declaration 
under section 1(4) of the Act. 


4. In the course of his submissions, counsel for the applicant argued that there could not, 
as a matter of law, be any abandonment of bargaining rights following the introduction of prov- 
ince-wide bargaining in 1978. He referred to Lorne’s Electric, [1987] OLRB Rep. Nov. 1405 in 
support of that submission. Counsel for the respondents gave us no reason to doubt this interpreta- 
tion of the case law or its applicability to the facts of this case. As a result, the Board must inquire 
into the question whether the applicant had bargaining rights in respect of Ameri-Cana’s employ- 
ees immediately prior to the introduction of province-wide bargaining. If it had rights at that time, 
we accept the applicant’s argument that it has retained them. We must therefore examine the evi- 
dence relating to the work performed by Ameri-Cana between 1972 and 1978, and the steps taken 
by the applicant to assert its bargaining rights during that period. 


ap The principal of Ameri-Cana, Mike Glavcic, gave evidence on the different stages in 
the construction of the motel. In 1959-60, a motel consisting of ten rooms and a restaurant was 
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constructed. By 1971, it had been expanded to two adjacent single-storey buildings, with a 30 foot 
space between them, containing a total of some 42 rooms. Ameri-Cana planned to convert these 
two motels into a single, much larger hotel. Specifically, it planned to do the following: 


(a) to add a second storey, with additional rooms, to each of the buildings (‘‘the first 
phase’’); 


(b) to close the space between the two buildings, part of which would become corridor 
space and part of which would permit the expansion of the existing rooms; to open 
doors from this corridor into each of the units and to close the outside doors to each 
of the ground floor units; and to remodel the units, with new bathrooms in the space 
adjoining the corridor (‘‘the second phase’); and 


(c) to construct a further 36 units at the rear (the south) of the building (‘‘the third 
phase’’). 


O: The first phase of this expansion commenced sometime in 1971 and was largely com- 
pleted by July 1973. The second phase began in late 1973 and was completed by the end of 1974. 
Construction on the third phase started late in 1974. After the first floor units on the third phase 
were completed, the municipal building department, it appears, imposed new fire separation 
requirements. This led to some uncertainty on the part of Mr. Glavcic about completing the third 
phase. Work stopped for about a year. The second floor on the third phase was eventually com- 
pleted sometime in 1976. 


ii In addition to these three major phases of expansion of the premises, improvements 
were being made, according to Mr. Glavcic, on a continuous basis throughout the relevant period. 
Inside and outside work was undertaken. The living quarters for the owner were also improved. 


8. Mr. Glavcic had had some experience in the construction industry. He did not use the 
services of a general contractor and he performed some of the work personally. Carpentry work 
figured prominently in each of the three phases of the expansion of the premises. In the first phase, 
about three carpenters, as well as a couple of helpers, were employed. On the other phases, one or 
two carpenters were employed, and Mr. Glavcic did some carpentry work himself. He hired the 
carpenters and helpers through the Manpower Centre. He paid no particular attention to whether 
they were union members nor not. 


2) The applicant was certified by the Board as bargaining agent for carpenters and carpen- 
ters’ apprentices on December 5, 1972. Mr. Glavcic had only a vague recollection of the certifica- 
tion process. According to the Board’s decision certifying the applicant, 


6. In paragraph 13 of its Reply, the respondent has stated: 


I am building an addition to motel. I have hired on a casual basis two carpenters who 
work only when called from time to time and also a helper on the same basis. Their 
work will be completed in a matter of a few days. 


7. In paragraph 14(2) of its Reply, the respondent has consented to the application being dis- 
posed of by the Board without a hearing by the Board and has made the following representa- 
tions thereon: 


This doesn’t seem to make any sense to me. I am not in the construction business and 
don’t intend to be. When addition is complete I will have no need of any carpenter. 


8. The fact that an employer hires employees on a casual basis and that their work will soon be 
finished has not been held by the Board to be a ground for denying certification to a trade 
union. 
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9. It appears from the material filed with the Board that although the general nature of the 
respondent’s business is the operation of a seasonal motel, it has, nevertheless, entered the field 
of construction for the purpose of building an addition to its motel. 


Mr. Glavcic could not state what work he might have had in mind when he made the reply attrib- 
uted to him in the Board’s decision; he could not even remember having made that reply. He could 
not recall being notified by the Board of its decision to certify the applicant. All that he could recall 
from this period was being summoned to a meeting at a local hotel by some government depart- 
ment, possibly the Ministry of Labour, in the fall, although he was not sure of the year. The union 
was represented at the meeting, as was the government department. He remembers being told that 
the union had signed up some members and that, if he hired non-union carpenters, there would be 
a strike. The meeting lasted about 30 or 45 minutes. It was not a formal hearing. 


10. Mr. Glavcic testified that, apart from the meeting at the local hotel, he had no other 
contact that he could recall with the applicant. He engaged in no negotiations with the applicant. 
He signed no collective agreement. He remitted no dues to the applicant. He had no correspon- 
dence with the applicant. He had no visits from any officers or representatives of the applicant. 
When he sold the business to the number company, it did not occur to him to mention the appli- 
cant. 


ab The applicant was not able to contradict any of Mr. Glavcic’s evidence concerning con- 
tacts between the applicant and Ameri-Cana. Its business representative in the Niagara Falls area 
at the relevant time is now deceased. The applicant’s existing records from that era contain no ref- 
erence to Ameri-Cana (except for the certificate from the Board). 


a Extensive evidence was presented on the “visibility” of the work undertaken by Ameri- 
Cana. The front of the motel is on Lundy’s Lane, Niagara Falls, which is Highway 20, a major 
artery in the area. Construction materials were delivered from Lundy’s Lane, and materials piled 
in the parking lot could be seen from Lundy’s Lane. The construction on the first two phases was 
apparent to guests at the motel, which remained open for business throughout most of the con- 
struction (except for its regular winter closing). Much of the construction work on the first two 
phases was also apparent to people passing along Lundy’s Lane. There was no sign advertising the 
construction work, but the building permit was displayed. Only a small part of the third phase of 
the construction was visible from Lundy’s Lane, but it could all be seen from Kalar Road, the road 
at the side and rear of the premises. Although current photographs of the view of the property 
from Kalar Road suggest that the view would have been obstructed by foliage for much of the 
year, Mr. Glavcic testified that, at the time of the construction of the third phase, the trees and 
bushes in question were newly planted and would not have obscured the view. 


13. Evidence was presented on behalf of the applicant by Mr. Arthur Varty, its full-time 
business agent in the Niagara Falls area since 1977, about his practices in keeping track of the per- 
formance of work in respect of which it has bargaining rights. Mr. Varty stated that, upon being 
elected to his position in 1977, he went through the applicant’s certificates and collective agree- 
ments, as well as its minutes, to determine the extent of its bargaining rights. In this way, he 
learned of the applicant’s rights in respect of Ameri-Cana. In order to keep informed of construc- 
tion activity within its jurisdiction, he attends meetings of the Building and Construction Trades 
Council and maintains contacts with people in the business, including other business agents. In the 
course of his travelling within the area, he varies his routes so as to check on possible construction 
activity. He testified that it was pointless for a business agent to just wander around in the hope of 
discovering previously unknown construction sites. The applicant has bargaining rights at three 
hotels or motels. The irregularity of construction work made it impractical, he stated, for him to 
visit these employers as a means of keeping himself informed of work being undertaken. He would 
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only visit these employers if he became aware of information suggesting that construction work was 
being carried on. He also testified that, on the occasions he had visited any of these employers, he 
had the distinct impression he was not welcome there. Mr. Varty testified that he learned a lot of 
his job as business agent from his predecessor, Mr. Hap Haig, who is now deceased, and that Mr. 
Haig’s practices were essentially the same as his. 


14. Mr. Varty testified that, despite travelling regularly on Highway 20, he was never aware 
of construction going on at the motel, until shortly before this application was brought. He could 
not say for sure whether Mr. Haig travelled along Highway 20. He acknowledged, however, that a 
lot of construction had taken place in the area of the motel in the past 17 years, including a major 
shopping centre just one block away. He asserted that there would rarely have been any reason for 
Mr. Haig or himself to travel along Kalar Road, from which, it seems, the construction of the third 
phase could have been seen. 


15: Mr. Varty testified that the applicant’s practice, prior to the advent of province-wide 
bargaining, had been to negotiate basically two collective agreements, with the same term, with 
two employer associations and to seek to bind all of the employers with which it had bargaining 
rights to one or other of them. The collective agreements were for the period from 1973 to 1975, 
and 1975 to 1977. These last agreements were extended for a year with the approach of provincial 
bargaining in 1978. 


16. As the Board has held on many occasions, whether a bargaining agent has abandoned 
its bargaining rights is a question of fact. In J. S. Mechanical, [1979] OLRB Rep. Feb. 110, the 
Board reviewed the factors that might support a finding of abandonment: 


5. In assessing the bargaining relationship between the union and the employer to determine 
whether or not a union has abandoned its bargaining rights, the Board considers various factors. 
Among other possible indicators, the Board looks to the length of the union’s inactivity, 
whether it has made attempts to negotiate or renew a collective agreement, whether the union 
has sought to administer the collective agreement through the grievance and arbitration provi- 
sions in the collective agreement, whether terms and conditions of employment have been 
changed by the employer without objection from the union as well as whether there are any 
extenuating circumstances to explain an apparent failure to assert bargaining rights. 


As this passage indicates, “extenuating circumstances” might exist to “explain an apparent failure 
to assert bargaining rights’. The most obvious such circumstance is where the employer has been 
inactive in the relevant geographical area. The Board explained its approach to this element in 
Barkman Builders Ltd. , [1984] OLRB Rep. April 565: 


10. The fact of inactivity, as in this case, does not in and of itself establish abandonment. (See 
Inducon Construction (Northern) Inc., supra and the cases referred to therein.) In the construc- 
tion industry an employer must be working within the geographic area for which the union holds 
bargaining rights and, especially where the bargaining rights are in respect of an area such as the 
District of Kenora, there must be a reasonable basis upon which to conclude that the union 
ought to have known that the employer was active. In this case we are satisfied that, with the 
exception of the mini-mall job, the union did not know that Barkman was active in the area nor, 
on the evidence, ought it to have known. We do not accept that the union was required to 
search all of the building permits issued in the area in respect of house renovations and cottage 
building. The Homestake job was a renovation that was not visible from the road and the apart- 
ment complex job was carried on under the name of Barkman’s partner. We are satisfied that 
Mr. Sherman conducted himself in a manner designed to keep himself abreast of the work being 
carried on in the area and that he had no reasonable way of knowing that Barkman was active in 
the area. 


11. We concur with the statement made by the Board at paragraph 13 of the Inducon case, 
supra that a “trade union is not required to perform academic exercises with an employer in the 
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construction industry in order to represent non-existent employees.” Although there were 
employees in this case the union had no knowledge of them and, as we have found, there is no 
reasonable basis upon which it ought to have known. In these circumstances, there was no 
requirement upon the union to file for conciliation services and push for a “‘no-board”’ report. 
The failure of the union to do so or to otherwise actively pursue its bargaining rights therefore 
does not support a finding of abandonment. 


17? The evidence, although somewhat vague, suggests that the applicant became certified 
after the first phase of construction had been largely completed. During this phase, Ameri-Cana 
employed three carpenters and a couple of helpers. The applicant must have been aware of that 
phase of the construction, which led it to seek certification. We are prepared to accept that the 
applicant had no actual knowledge of the subsequent phases of construction at the motel. The 
question we have to consider is whether there was some reasonable basis upon which it ought to 
have known. 


18. Both parties sought to draw support for their positions from the fact that this employ- 
er’s main business was the operation of a motel. The applicant says that construction work was not 
being performed with sufficient regularity to warrant efforts on its part to maintain contacts with 
this employer. The number company says that this was a “fixed” employer, in the sense that, 
unlike the vast majority of employers in the construction industry, it operated from a single fixed 
location, which made it easy for the applicant to keep abreast of any construction work being per- 
formed. We share the number company’s perspective on this question. As the Board stated in 
Barkman Builders Ltd., supra, the question is whether the business agent “‘conducted himself in a 
manner designed to keep himself abreast of the work being carried on in the area and [whether] he 
had ... [any] reasonable way of knowing that [the employer] was active in the area’. When a con- 
struction union becomes certified as bargaining agent for employees of an employer whose main 
business is not construction, it seems to us that it cannot reasonably follow the same approach to 
ensuring that its bargaining rights are respected as it does in the case of employers whose principal 
business is construction. On the one hand, its traditional means of learning whether the employer 
is active within its geographical area - e.g. maintaining contact with other business agents; attend- 
ing meetings of the local building and construction trades council; looking for signage; monitoring 
bidding and sub-contracting through trade newspapers - are less likely to bear fruit. On the other 
hand, there exists a very simple way for the applicant to learn of construction activity by the 
“‘fixed’’ employer, namely through visiting its premises. We are not persuaded that it would have 
been onerous or impractical for the business agent to have periodically attended at the motel or 
driven past the motel to see if there was any evidence of construction work. We are satisfied that if 
the applicant’s business agent had visited the premises periodically between 1973 and 1977 or even 
if he had made a point of driving by the premises periodically, he could not have failed to become 
aware of Ameri-Cana’s ongoing expansion of its motel. 


19. We are not called upon to pinpoint the moment at which the applicant must be taken to 
have abandoned its bargaining rights. We are satisfied, however, that it failed to take reasonable 
steps to ensure that its bargaining rights were honoured throughout the period from 1973 to 1977. 
We find that, prior to the introduction of province-wide bargaining in 1978, the applicant had 
abandoned its bargaining rights for Ameri-Cana’s employees. 


20. This application is dismissed. 
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3179-88-G International Union of Bricklayers and Allied Craftsmen and The 
Ontario Provincial Conference of The International Union of Bricklayers and 
Allied Craftsmen, Applicant v. Calligaro Tile Company Limited, Respondent 


Construction Industry - Construction Industry Grievance - Employer failing to make 
proper income tax deductions from employee wages - Employer making deductions at later date - 
Union alleging breach of collective agreement and of Employment Standards Act prohibition against 
wage set-off - Collective agreement authorizing income tax deductions - Overpayment not ‘‘wages’’ 
within meaning of Employment Standards Act - Grievance dismissed 


BEFORE: R. A. Furness, Vice-Chair, and Board Members W. Gibson and J. Redshaw. 


APPEARANCES: Elizabeth Mitchell and Bill Hanza for the applicant; R. M. Parry and Armando 
Pompeo for the respondent. 


DECISION OF THE BOARD; October 10, 1989 


hie The applicant has referred a grievance concerning the interpretation, application, 
administration or alleged violation of a collective agreement to the Board for final and binding 
determination. 


Zz: The applicant has grieved, on its own behalf and on behalf of all past and present 
employees of the respondent, that the respondent has violated a collective agreement and, in par- 
ticular, without limiting the generality of the foregoing, articles 22 and 29(a) thereof, in that the 
respondent has failed to pay its employees proper wages. It is the position of the applicant that the 
respondent has made unauthorized set-offs as against its employees’ wages on account of income 
tax liabilities incurred by the respondent. It is also the position of the applicant that unauthorized 
set-offs were made as against the following employees during the months of December, 1988, Jan- 
uary, 1989, and February 1989: 


Unauthorized 
Name of Employee Set-off Deducted 
G. Cester $271.20 
B. DiVincenzo $614.72 
R. Dupont $280.80 
S. Fiegelson $355.73 
S. Gironda $553.52 
B. Gould $155.84 
J. Lucchese $473.65 
J. Lynch $208.40 
O. Manicone $722.82 
Q. Massaro $425.99 
R. Melis $451.52 
R. Pivato $363.05 
N. Pivato $460.23 
R. Reynolds $557:22 
V. Scandiffio $591.40 
E. Santarossa $167.42 
G. Wood $204.02 


B. Masut $113.62 
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3: At the commencement of the hearing, counsel for the applicant advised the Board that 
some of the employees no longer work for the respondent and it was dropping the grievances with 
respect to these six former employees, namely, R. Dupont, S. Gironda, B. Gould, N. Pivato, E. 
Santarossa and G. Wood. Accordingly, this referral is dismissed with respect to these six former 
employees of the respondent. 


4. Counsel for the respondent informed the Board that deductions were not made from S. 
Fiegelson and J. Lynch because they actually paid the respondent directly. However, counsel for 
the applicant informed the Board that the applicant was still grieving with respect to Messrs. Fie- 
gelson and Lynch. During the course of the hearing, counsel for the applicant discovered that 
Messrs. Fiegelson and Lynch were no longer employees of the respondent. Counsel for the appli- 
cant stated that the applicant no longer grieved on behalf of these two former employees. In these 
circumstances, the referral with respect to Messrs. Fiegelson and Lynch is dismissed. 


=) This grievance was therefore entertained by the Board with respect to the following ten 
persons: G. Cester, B. DiVincenzo,J. Lucchese, O. Manicone, Q. Massaro, R. Melis, R. Pivato, 
R. Reynolds, V. Scandiffio and B. Masut. 


6. The parties placed before the Board a written statement of agreed facts. In addition, 
the Board heard evidence from the following persons: Renato Pivato, a terrazzo mechanic; Bill 
Hanza, the business representative of the International Union of Bricklayers and Allied Crafts- 
men, Marble, Tile & Terrazzo Union, Local 31; and Luciano Calligaro, the president of the 
respondent. 


de The agreed facts, which were placed before the Board, read as follows: 
OLRB File #3179-88-G 


Agreed Facts 


1. In October 1988, the Respondent was audited by Revenue Canada. The auditor was 
Mr. Howard Balboolall (““Balboolall’’). 


2. Asa result of the audit, Mr. Balboolall informed the Respondent that it had failed to 
make proper remittances under the Income Tax Act. Among other things, the 
Respondent had failed to include travel allowances paid to its employees in 1986 and 
1987 as part of their taxable income in those taxation years. Balboolall prepared 
amended T4 forms for each employee reflecting the additional 1986 and 1987 income. 
(T4 Supplementary Forms - attached as Exhibit 1 hereto.) 


3. Balboolall suggested as settlement either: 


(i) | the Respondent could pay a penalty and Revenue Canada would proceed 
against the individual employees; 


or (ii) | the Respondent could pay estimated taxes on the income shown in the T4 
Supplementary forms and hope to collect these amounts from the individ- 
ual employees. 


4. Some days later the Respondent contacted Balboolall and the Respondent and Bal- 
boolall had a further meeting. At that time, the Respondent advised Balboolall that it 
had decided to pay the estimated taxes owing on behalf of its employees. The 
Respondent submitted a cheque for $14,860.38 to Balboolall of which $6,971.15 was 
attributable to taxes owing on the T4 Supplementary Forms. (Cheque is attached as 
Exhibit 2A. Covering letter to Balboolall is attached as Exhibit 2). 


1016 


5. The estimated taxes for each employee were calculated as 30% of the additional 
income shown in the T4 Supplementary Forms, a rate agreed between the Respon- 
dent and Balboolall. 


6. The employees received a letter dated November 28, 1988, in their pay envelopes 
indicating the payment made to Revenue Canada and showing the calculation of the 
estimated tax. (Letter of Nov. 28, 1988, is attached as Exhibit 3 hereto). 


7. Two employees submitted cheques for the full amount they had been assessed. Begin- 
ning in January, 1989, deductions were made from the pay cheques of the employees 
who continued in the respondent’s employ, as shown in “‘Re: Tax Paid on Behalf of 
Employees” (Exhibit 4, attached). 


8. At no time were there any discussions between the Respondent and the Union 
regarding the fact of the payment to Revenue Canada nor regarding the repayment of 
the amounts assessed. 


9. The Union filed a grievance on March 7, 1989. Subsequently, the Respondent deliv- 
ered a letter dated April 4, 1989, explaining the transaction to the Union. (Letter of 
April 4, 1989, attached as Exhibit 5). 


8. The Provincial collective agreement between The International Union of Bricklayers 
and Allied Craftsmen and The Ontario Provincial Conference of The International Union of 
Bricklayers and Allied Craftsmen and The Terrazzo, Tile and Marble Guild of Ontario Inc., made 
on May 1, 1988, and expiring on April 30, 1990, provides in articles 22, as follows: 


ARTICLE 22 
Payment of Wages 


(a) Payment of Wages shall be made not later than Thursday of each week on the jobsite 
during working hours, by cash or cheque, or other negotiable instrument. Time books to be 
closed weekly and the Thursday Pay Day must be within four (4) working days of the closing 
time of the books. 


(b) Accompanying the Pay, the Employer shall provide a Statement for each Employee 
showing the Company Name, the Employee’s Name, the Date of the Pay Period, the number of 
hours worked, the rate per hour, the Gross Pay, Travelling Expenses, Vacation Pay, Board 
Allowance, Income Tax Deductions, Unemployment Deductions, Canada Pension Plan Deduc- 
tions, and any other miscellaneous Deductions or Contributions and Net Pay. 


Article 29(a) which is entitled ‘““‘Wages, Deductions, Contributions” refers to various local trade 
unions. With respect to Local 31, a table provides for hourly wage rate, ten per cent vacation pay, 
international union dues, local dues, industry promotion, Ontario Provincial Council deduction, 
local pension, welfare, dental, total wage package and employer contribution effective on May 9, 
1988 and May 1, 1989, for marble mason, terrazzo tile mechanic, base machine operator, terrazzo 
helper and marble tile helper. 


9, In the course of argument counsel referred to sections 1(p), 7(1) and 8 of the 
Employment Standards Act R.S.O. c. 137 as amended, and to R.R.O. 1980, Reg. 285, s.15 and 
R.R.O. 1980, Reg. 286, s.13, being regulations under that Act. These provisions provide as fol- 
lows: 


1. In this Act, 


(p) ‘“‘wages” means any monetary remuneration payable by an employer to an employee 
under the terms of a contract of employment, oral or written, express or implied, any 
payment to be made by an employer to an employee under this Act, and any allow- 


ances for room or board as prescribed in the reguiations or under an agreement or 
arrangement therefore but does not include, 


(i) _ tips and other gratuities, 


(ii) | any sums paid as gifts or bonuses that are dependent on the discretion of 
the employer and are not related to hours, production or efficiency, 


(iii) travelling allowances or expenses, 


(iv) contributions made by any employer to a fund, plan or arrangement to 
which Part X of this Act applies. 


7.-(1) An employer shall pay to an employee all wages to which an employee is entitled under, 
(a) an employment standard; or 
(b) a right, benefit, term or condition of employment under a contract of 
employment, oral or written, express or implied, that prevails over an 
employment standard, 
in cash or by cheque. 
8. Except as permitted by the regulations, no employer shall claim a set-off against wages, make 


a claim against wages for liquidated or unliquidated damages or retain, cause to be returned to 
himself, or accept, directly or indirectly, any wages payable to an employee. 


Regulations 


15.-(1) Notwithstanding section 8 of the Act, an employer may set off against, deduct from, 
claim or make a claim against or retain or accept the wages of an employee where, 


(a) astatute so provides; 
(b) anorder or judgment of a court so requires; or 


(c) subject to subsection (2), a written authorization of the employee so per- 
mits or directs. 


(2) No written authorization of an employee shall entitle an employer to set off against, deduct 
from, retain, claim or accept wages for faulty workmanship, or for cash shortages or loss of 
property of the employer where a person other than the employee has access to the cash or 
property. 


(3) Where an employee has been given or paid a vacation with pay or payment for vacation in 
excess of the requirements of Part VIII of the Act, no employer shall set off or deduct such 
excess against or from any vacation with pay, pay for vacation, or payment under section 31 of 
the Act. 

13.-(1) For the purposes of subsections 40(6) and (7) of the Act and of section 12 of this Regula- 
tion, the employer shall not make any deduction from the amounts to be paid thereunder except 
a deduction, 


(a) required to be made pursuant to a statute; 


(b) subject to subsection (2), expressly authorized in writing by the person or 
his agent; or 


(c) pursuant to an order or judgment of a court. 


(2) An authoriation in writing which permits a deduction from the said amounts for, 
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(a) cash shortages where two or more persons have access to the cash; 
(b) losses due to faulty workmanship; or 
(c) the value of property stolen from the person, 


is null and void. 


10. The letter sent by the respondent to Renato Pivato dated November 28, 1988, is similar 
in form, with differences only with respect to the calculation of the amounts owing, to the letters 
sent to other employees who owed money with respect to income tax and provides as follows: 


Dear Renato: 


We recently underwent a Payroll Audit and unfortunately they picked up the travel allowances 
you were paid in 1986 and 1987. 


Because of this, you were re-assessed. (Copies of the amended T-4 is attached). 30% of this 
amount was owing to the Government of Canada. 


We have paid this amount on your behalf. (Copy of letter to Revenue Canada attached). 


We now have to recover this amount from you - as shown below. 





1986 1987 
$883.10 X 30% = $264.93 $327.08 X 30% = $98.12 
Total 
$363.05 


Would you be kind enough to contact the office regarding reimbursement as soon as possible. 
Yours truly, 
CALLIGARO TILE CO. LTD. 


“A. Pompeo” 
A. Pompeo 
Vice President. 


Ale There were discrepancies in the evidence of Renato Pivato and Luciano Calligaro. The 
latter impressed the Board as being clear in his recollection of the relevant events. Mr. Pivato, on 
the other hand, was not always responsive to the questions put to him and appeared to have a less 
clear recollection for the relevant events. Mr. Pivato appeared to agree with the impugned conduct 
of the respondent when he stated: “I agreed with the deductions in a way - when you have to pay 
you have to pay.”” Where there is conflict in the evidence between these two witnesses, the Board 
accepts the evidence of Mr. Calligaro in preference to the evidence of Mr. Pivato. 


12. Mr. Calligaro explained the agreement reached with Revenue Canada in a series of ad 
hoc meetings with the employees on the list affected by the agreement. He explained to the best of 
his ability what had happened. It was unlikely that Mr. Calligaro missed any of the employees. 
However, in the event that his happened, his secretary spoke to any such employees. There was 
general agreement in principle to deduct the money owing by deductions from the payroll. No one 
disputed the liability and the employees understood why they were liable to pay the income tax 
although Mr. Calligaro had difficulty in explaining why money earned two to three years ago was 
taxable. He asked the current employees either to pay at once or over a period of time and told 
them that if they failed to pay he would sue and claim interest and costs. He explained that such a 
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method would also cause them to lose working time. The response of the employees Mr. Calligaro 
spoke to was that it was close to Christmas and they offered to work extra hours. Eventually, as 
was stated earlier, there was general agreement in principle to deduct the money owing by deduc- 
tions from the payroll. He informed his secretary of the agreement and left it to her with the pro- 
viso that the deductions should be made over a period of time and that if there was contact with 
employees she was to accommodate employees as best she could. In fact, the deductions from the 
payroll commenced in January of 1989 (with one exception) for those employees who had not 
reimbursed the respondent by a lump sum payment in either December of 1988 or January of 1989. 


13. The deductions from payroll were completed with the pay for the week ending February 
18, 1989. From an inspection of the staggering of the time and amount of deductions, it appears 
that the secretary may have accommodated the employees. None of the employees have disputed 
the amount of or the liability to pay income tax. None of the employees were asked by the respon- 
dent to sign a form authorizing the deductions from their pay cheques and none of them signed 
such a form. Between October of 1988 and January of 1989 the respondent did not discuss this 
grievance with the applicant. 


14. It was the position of the applicant that the conduct of the respondent in making the 
deductions from payroll had violated articles 22 and 29(a) of the collective agreement. It was also 
the position of the applicant that under the Employment Standards Act the respondent was not, in 
the circumstances, authorized to make a set off against the wages of the ten persons referred to in 
paragraph five. It was the position of the respondent that it had not violated the collective agree- 
ment and was not, in the circumstances, required to have a written authorization in order to make 
the deductions from payroll. The Board will consider the conduct of the parties under the collec- 
tive agreement and will then examine the effect of the Employment Standards Act on the deduc- 
tions from payroll. 


AS: It was not argued that the respondent had specifically violated article 22(a) of the collec- 
tive agreement. It appears that the respondent paid wages by cheque each week and there was no 
suggestion that the respondent was late in the payment of wages. With respect to article 22(b), 
there was no suggestion that the required statements with the cheques did not contain the informa- 
tion required therein. Article 22(b) contemplates the indication, inter alia, of “income tax deduc- 
tions” and other deductions which are payable to the Federal government. There is clearly no time 
limitation with respect to “income tax deductions”. The only requirement is the provision for the 
indication of such a deduction. It was suggested by counsel for the applicant that a delay of two or 
three weeks in the deduction of the correct amount of income tax was permissible as opposed to 
the two to three years in the facts of this referral. There is nothing in the language of article 22 
which even remotely suggests an inference of such an interpretation. Article 29(a) with respect to 
all named local trade unions, including the applicant, merely provides a table for hourly wage rate, 
ten per cent vacation pay, international union dues, local dues, industry promotion, Ontario Pro- 
vincial Council deduction, local pension, welfare, dental, total wage package and employer contri- 
bution effective on May 9, 1988 and May 1, 1989, for marble mason, terrazzo tile mechanic, base 
machine operator, terrazzo helper and marble tile helper. There is no allegation that the respon- 
dent failed to pay the stipulated hourly wage rate and the vacation pay of ten per cent together 
with agreed contributions and deductions. 


16. The Board was referred to cases which considered the circumstances of a deductions 
from wages and deductions for income tax from wages under the provisions of the Employment 
Standards Act. In All-Way Transportation Services Ltd. ,June 6, 1979 (Brent) E.S.C. 627, the ref- 
eree in considering the effect of section 8 of that Act and section 15(1) of the Regulations stated, in 
granting the application for review: 
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7. If this were simply a case where the applicant was claiming a set-off against wages owed for its 
claim on account of gasoline used by the employee in the course of using the van for his personal 
use, then I would have to dismiss the application for review in the absence of a court order or 
written authorization made by the respondent. In the instant case, though, I am satisfied that 
there was an overpayment of wages to the respondent and that this overpayment exceeds the 
amount deducted from the respondent’s cheque. The respondent was accordingly never entitled 
to the amount which the applicant deducted from his final cheque and the amount cannot be 
regarded as wages payable to the respondent within section 8 of the Act. 


In that decision the referee accepted the concept that an employee was never entitled to the 
amount which the employer deducted from his final cheque and that the amount could not be 
regarded as wages payable to the employee within the meaning of section 8 of that Act. Also in Re 
Toronto Western Hospital, August 19, 1980 (Adamson) E.S.C. 841, the referee made a distinction 
between recovery of wage overpayments and “‘a set-off against wages” and determined that section 
8 has no application in respect of recovery of wage overpayments. At page 6 the referee stated: 


The Act is concerned with ensuring that employees receive “any wages payable” to them and 
clearly not concerned with preventing the recovery of monies which have inadvertently been 
paid to the employee in error. The exceptions under Section 803, Section 14 simply provide for 
statutory deductions, those authorized by court order and by the individual personally. I find the 
application of Section 8 to refer to an employer’s attempt to recover through payroll, amounts 
unrelated to wages. Recovery of wage overpayments can hardly be classed as “‘a set-off against 
wages” if the employee’s earnings after the recovery are those wages which had been agreed 
upon. Therefore I find that Section 8 has no application in respect of recovery of wage overpay- 
ments. 


Similarly in Re Joshua Parker, c.o.b. as Top Brass, March 16, 1983 (Swan) E.S.C. 1539, the ref- 
eree stated at page 9 as follows: 


The question therefore arises as to the status of the deductions found owing to Revenue Canada 
and actually paid by the Employer. These sums have been paid by the Employer in respect of 
the complainant’s income tax liability, and it therefore seems to me to be equitable that the 
Employer should be entitled to set-off the sums paid against any sum of money which may now 
be owing to the complainant. Section 8 of the Act provides that no set-off may be claimed 
against wages except as permitted by the regulations, and section 15(1)(a) of Regulation 285 
provides that a set-off may be claimed where a statute so provides. This, in my view, is a case of 
a set-off which can properly be claimed against wages owing, and I therefore determine that the 
Employer is entitled to set-off against any amounts for which he may be found liable all sums 
paid on behalf of the complainant to Revenue Canada. 


17. Section 15(1) of the Regulations also provides that, notwithstanding section 8 of the 
Employment Standards Act, an employer may set-off against, deduct from, claim or make a claim 
against or retain or accept the wages of an employee where a statute so provides. There was no dis- 
pute that the Income Tax Act S.C. 1970-71-72, c. 63, as amended, and regulations thereunder pro- 
vide for and require the deduction of the income of these employees at source by the respondent. 
The applicant argued that the respondent had violated certain sections of the federal statute. Such 
arguments are more appropriately raised before another forum. Section 13 of the Regulations 
which was referred to by the applicant has no application to the facts of the referral because we are 
not dealing with a termination of employment. 


18. In our view, there is no doubt that the respondent, by not deducting the required 
amount of income tax initially from the employees, caused those employees to receive a portion of 
their wages to which they were not entitled. Such a portion of their wages cannot be regarded as 
wages within the meaning of sections 1(p), 7(1) and 8 of the Employment Standards Act and sec- 
tion 15(1) of the Regulations. The Board finds that the respondent has not contravened either the 
provisions of section 8 of the Act or the provisions of section 15 of the Regulations. A written 
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authorization by the affected employees was not required. The Board also notes that in any event 
even if the conduct of the respondent could be construed as a set-off against wages, the set-off 
would have been where a statute so provides. See the Income Tax Act. 


1: In the result, the Board finds that the respondent has neither violated the collective 
agreement (particularly articles 22 and 29(a) thereof) nor contravened the Employment Standards 
Act. This grievance is accordingly dismissed. 


2382-88-U Energy and Chemical Workers Union, Complainant v. G. Lemaire and 
Chinook Chemicals Company, Respondent 


Intimidation and Coercion - Remedies - Unfair Labour Practice - Employer leasing 
trucks from employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of settle- 
ment favoured by spare driver and revoking spare driver’s use of truck - Union seeking order that 
spare driver continue to drive truck - Injunctive relief inappropriate since loss of use of truck not 
result or effect of alleged breach - Complaint dismissed 


BEFORE: Owen V. Gray, Vice-Chair, and Board Members W. A. Correll and C. McDonald. 


APPEARANCES: Daniel Ublansky and David Pretty for the complainant; lan Werker for G. 
Lemaire; Thomas Beveridge for Chinook Chemicals Company. 


DECISION OF THE BOARD; October 6, 1989 


ike From August 1986 until December 1988, Jean Bourgon was employed by Chinook 
Chemicals Company (“‘Chinook’’) to drive a truck which it leased from Gilles Lemaire. Mr. 
Lemaire also drove the truck for Chinook during that period, but most of the driving was done by 
Mr. Bourgon. In December 1988, Lemaire took over the driving his truck for Chinook full time, to 
the exclusion of Mr. Bourgon. On Mr. Bourgon’s behalf, the complainant trade union complains 
that he has been and continues to be deprived of employment by Mr. Lemaire and Chinook con- 
trary to sections 64, 66(c) and 70 of the Labour Relations Act (“the Act’’). 


2. Chinook operates a fleet of eleven highway trucks hauling raw materials to and deliver- 
ing finished product from its plant in Sombra, Ontario near Sarnia. All eleven of the trucks are 
leased from the individuals who own them. Chinook employs the owners to drive the vehicles. One 
of these trucks hauls acid from the Cornwall area to the Sombra plant and returns with loads of 
product destined for locations in Eastern Ontario. Mr. Lemaire lives in the Cornwall area. Chi- 
nook has employed him to drive this ‘‘acid run”’ since November 1980; since then, the vehicle used 
for the acid run has been a tank truck owned by Mr. Lemaire. The evidence put before us did not 
address the specific nature of Mr. Lemaire’s relationship with Chinook during the early years. 
When the complainant trade union became certified as bargaining agent for long haul truck drivers 
of Chinook in September 1987, Chinook was party to a written lease with each of its owner-drivers 
pursuant to which Chinook had exclusive use of the owner-driver’s vehicle and, on the face of it, 
the exclusive right to determine who would drive that vehicle. Except in the case of Mr. Lemaire 
and his vehicle, the situation at that time was that each vehicle’s owner was its usual driver. 
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3. In 1986, Mr. Lemaire decided, for personal reasons, to cut down on the amount of driv- 
ing he was doing. He determined to get a “spare driver” for the tank truck used in Chinook’s acid 
run. After unsatisfactory experience with another individual, he found Mr. Bourgon and started 
using him as a spare driver. This caused some initial difficulty with Chinook, since Mr. Lemaire 
had not consulted Chinook in advance about the use of Mr. Bourgon as a spare driver on the truck 
Mr. Lemaire leased to Chinook. Mr. Bourgon proved to be a satisfactory driver, however, and he 
was put on the Chinook payroll a short time after he started driving its acid run. As was the case 
with the owner-drivers and the spare driver or drivers who occasionally drove the other ten trucks 
in its fleet, Chinook paid Mr. Bourgon wages calculated periodically according to the distance he 
drove and provided him with certain additional employment benefits. 


4. From the start, Mr. Bourgon wanted to drive as many runs as he could. Mr. Lemaire, 
~ who owned other vehicles which were leased to other companies, was content to have Mr. Bour- 
gon take most of the acid runs. Except during periods like the 1987 Christmas season, when Mr. 
Lemaire took all or majority of the runs himself in order to increase his cash flow, Mr. Bourgon 
did take a majority of the runs. In 1987, for example, Mr. Bourgon drove the truck one hundred 
and forty thousand miles; Mr. Lemaire drove it forty thousand miles in that year. 


5: The complainant trade union was certified as bargaining agent for long haul truck driv- 
ers of the respondent Chinook on September 30, 1987. Although it had not previously felt the need 
to focus closely on the nature of its relationship with its owner-drivers and spare drivers, Chinook 
concluded that all of them were employees. Chinook and the complainant agreed on a single bar- 
gaining unit containing all such drivers, without regard to whether they owned the vehicle they 
drove. That is the unit for which the complainant was certified. During bargaining, the complain- 
ant took the position (in which Chinook ultimately acquiesced) that it was the exclusive bargaining 
agent for all drivers for the purpose of negotiating a collective agreement and of all owner-drivers 
for the purpose of negotiating the terms of the leases of their vehicles to Chinook. 


6. The ensuing collective bargaining did not immediately bear fruit. The Minister issued a 

“no board” report on October 21, 1988. On November 3, 1988, the complainant union applied 
under section 40a of the Act for a direction that the first contract be settled by arbitration. A termi- 
nation application was filed by Mr. Lemaire’s brother-in-law shortly thereafter. In the meantime, 
further bargaining resulted in a memorandum of agreement, which was placed before the employ- 
ees at a ratification meeting on November 19, 1988. 


ds One of the features of this tentative agreement which was of considerable significance to 
both Mr. Bourgon and Mr. Lemaire concerned demurrage. Demurrage is a payment made by Chi- 
nook to the owners of the trucks it leases in respect of time during which the truck is being loaded 
or unloaded and cannot, therefore, be on the road. The payment of demurrage was part of the 
existing arrangement between Chinook and the truck owners at the time the memorandum of 
agreement was negotiated. There was no existing arrangement to compensate the truck driver for 
the time he spent waiting for a truck to be loaded or unloaded. The memorandum of agreement 
made provision for a payment to drivers for this delay time, but there was to be a corresponding 
reduction in the truck leases of the demurrage charges paid to truck owners. This was not as major 
an issue for those involved in other runs as it was for Mr. Bourgon and Lemaire. The other runs 
did not involve as much delay time as the acid run and most of the driving on those runs was done 
by the owners of the trucks; at the time of certification, there were only one or two other spare 
drivers for all the trucks other than Mr. Lemaire’s. The issue was a major one for Messrs. Lemaire 
and Bourgon, because there was substantial delay time on the acid run and most of the runs were 
being driven by the spare driver, Mr. Bourgon. 
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8. There was a very substantial adverse cost to Mr. Lemaire if the tentative agreement 
came into effect. His 1988 income from Chinook would have been many thousands of dollars less 
under its terms. Naturally, he opposed it. There was a point during the meeting of November 19, 
1988 at which it appeared the proposed agreement had been ratified. Mr. Bourgon testified that at 
that point Mr. Lemaire was upset and “‘mentioned to me that if I had voted against him it would 
have been better for me to stay home.” In the end, however, the agreement was not ratified that 
day. 


oO: Some time before this, in the spring of 1988, Mr. Lemaire had decided that he would 
like to go back to driving the acid run full time. He ordered a new truck with that in mind. He told 
Mr. Bourgon of his plan, and offered to sell him the old truck so that Mr. Bourgon could seek sim- 
ilar work with another company. Mr. Bourgon did not pursue that. Mr. Lemaire’s plan had been 
to return to driving the acid run when the new truck arrived in late spring or early summer. Mr. 
Bourgon asked for the opportunity to drive the acid run for a while longer. Mr. Lemaire deferred 
his return to driving the acid run; Mr. Bourgon continued to drive most of the acid runs until late 
December. 


10. On December 18, 1988, Mr. Lemaire met Mr. Bourgon and asked how he had voted at 
the November ratification meeting. Bourgon answered that what was in proposed contract was 
very good for him and that he had voted for the union. According to Mr. Bourgon, at the end of a 
short discussion Mr. Lemaire said that there would not be any “reprimand or bad feelings’, that 
he understood and that each of them would do what was best for him. At that point, Mr. Lemaire 
took the truck in order to deal with an issue over some repairs it required. 


{1. On December 23, 1988, Mr. Lemaire telephoned Mr. Bourgon and told him he had 
decided that he would thereafter drive the truck himself. Mr. Bourgon says that Mr. Lemaire then 
told him that if the union did not win the January vote, it was possible he (Bourgon) would get the 
truck back, but if the union did win, he (Lemaire) was going to continue driving it himself. Mr. 
Lemaire’s denial that he said this is not convincing. 


PZ. In the meantime, there had been further termination proceedings, which were resolved 
on the basis that a vote would be held in early January at which bargaining unit employees would 
have a choice between ratifying the November memorandum of agreement and terminating the 
union’s bargaining rights. 


13: There was a further telephone conversation between Messrs. Lemaire and Bourgon on 
or about December 30, 1988, during which they discussed whether Mr. Bourgon could get the 
company to pay him for his waiting time if the union was voted out. This was in the context of Mr. 
Lemaire’s explaining to Bourgon that the waiting time provided for in the memorandum of agree- 
ment would effectively come out of Lemaire’s pocket, not Chinook’s. 


14. The union won the January vote; the tentative collective agreement came into effect. 
Mr. Lemaire continued to drive his new truck on the acid run. 


15: Chinook’s management had understood for some time that Mr. Lemaire would be tak- 
ing over the driving of his truck on the acid run at some point. Nevertheless, it appears they were 
uneasy about the circumstances in which this occurred, since they asked Mr. Lemaire to give them 
a letter explaining why he had done so. Duncan Hockin testified that Chinook felt Lemaire was 
entitled to resume driving his own truck. Although the terms of the written lease between Chinook 
and its owner-drivers gave Chinook total control over who would drive the vehicle, Mr. Hockin 
testified that it had been part of Chinook’s understanding with its owner-drivers since before the 
union was certified that a truck’s owner had the right to be its driver if he wished. Because of that, 
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Chinook had not felt it could interfere with Mr. Lemaire’s having taken over the driving of his 
truck. Although it could not guarantee any particular level of work, it did offer to give Bourgon 
such work as came available for a spare driver on other trucks in its fleet. This was similar to an 
offer Chinook had made to Bourgon a year earlier, when Mr. Lemaire had taken over driving his 
truck during the Christmas season. As he had then, Mr. Bourgon turned the offer down, as it 
would have involved his moving from Cornwall to Sarnia without any guarantee of work. 


16. The sections of the Labour Relations Act on which the complainant relies are these: 


64. No employer or employers’ organization and no person acting on behalf of an employer or an 
employers’ organization shall participate in or interfere with the formation, selection or adminis- 
tration of a trade union or the representation of employees by a trade union or contribute finan- 
cial or other support to a trade union, but nothing in this section shall be deemed to deprive an 
employer of his freedom to express his views so long as he does not use coercion, intimidation, 
threats, promises or undue influence. 


66. No employer, employers’ organization or person acting on behalf of an employer or an 
employers’ organization, 


(a) shall refuse to employ or to continue to employ a person, or discriminate against a 
person in regard to employment or any term or condition of employment because the 
person was or is a member of a trade union or was or is exercising any other rights 
under this Act; 


(c) shall seek by threat of dismissal, or by any other kind of threat, or by the imposition 
of a pecuniary or other penalty, or by any other means to compel an employee to 
become or refrain from becoming or to continue to be or to cease to be a member or 
officer or representative of a trade union or to cease to exercise any other rights under 
this Act. 


70. No person, trade union or employers’ organization shall seek by intimidation or coercion to 
compel any person to become or refrain from becoming or to continue to be or to cease to be a 
member of a trade union or of an employers’ organization or to refrain from exercising any 
other rights under this Act or from performing any obligations under this Act. 


[emphasis added] 


ie The complainant acknowledges that Mr. Lemaire is not an “employer” or “‘person act- 
ing on behalf of an employer” within the meaning of sections 64 and 66 and, so, cannot be in 
breach of either of those sections. Chinook was Mr. Bourgon’s employer at all relevant times. The 
union argues that Chinook knew Mr. Lemaire took the truck away from Mr. Bourgon because he 
had voted and was expected to vote in favour of the union. It says Chinook could have done some- 
thing about that. By choosing not to do anything about it, it argues, Chinook violated sections 64 
and 66. 


18. Because it does not appear in the form of lease used by Chinook or in any other docu- 
ment, the union invites us to discount Mr. Hockin’s assertion that it was part of Chinook’s relation- 
ship with its drivers that a vehicle’s owner had a right or privilege to be its driver. The fact that this 
right or privilege is not recorded in a document is not the end of the matter; an oral agreement to 
that effect would be perfectly proper and not inconsistent with anything in the lease. The real ques- 
tion is whether we believe Mr. Hockin’s testimony in this regard. We do. 


19. One of the observations made on Chinook’s behalf was that Mr. Lemaire had more 
seniority than Mr. Bourgon and that the collective agreement negotiated with the complainant rec- 
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ognized the principle that seniority should determine the allocation of work. The complainant 
argued that Mr. Bourgon had a special right under the “dispatching procedures” article of the col- 
lective agreement to continue driving the acid run for a period of time notwithstanding his lack of 
seniority because the acid run is a “dedicated account’’. There are other portions of the ‘“‘dispatch- 
ing procedures” article which suggest that Mr. Bourgon, as a “spare driver’, did not have any 
claim to the acid run which takes preference over Mr. Lemaire’s claim. It is not clear that any of 
these provisions can apply to changes in dispatching which occurred prior to the January ratifica- 
tion of the collective agreement . Apparently no grievance was pursued to arbitration or even filed 
under the collective agreement on this theory that Mr. Bourgon was entitled under the agreement 
to be dispatched on the acid run. That was the appropriate forum in which to pursue that argu- 
ment. 


20. For the purpose of assessing the complainant’s claim that Chinook violated sections 64 
and 66 of the Labour Relations Act, we assume that what Mr. Lemaire did would have constituted 
a breach by him of those sections if he were an employer or person acting on behalf of an 
employer. He was neither, however. He was not acting on behalf of Chinook; Chinook did not 
cause or invite or suggest that Lemaire do as he did. It acquiesced in his having resumed the role of 
full-time driver of the truck he owned because it reasonably believed that he had the right to do so, 
whatever may have motivated him to exercise that right. There is no evidence, and no suggestion, 
that Chinook’s acquiescence was to any extent motivated by a desire to interfere with the trade 
union or discriminate against Mr. Bourgon as a result of or in anticipation of his exercise of rights 
under the Labour Relations Act. We find no violation of that Act by Chinook. 


vase The complainant concedes that Mr. Lemaire cannot have breached either section 64 or 
section 66 because he is not an employer or a person acting on behalf of an employer. While sec- 
tions 64 and 66 could not apply to Mr. Lemaire, section 70 could. The complainant says Mr. 
Lemaire violated section 70 when in November and December 1988 he made remarks linking the 
possibility of a pro-union vote result with adverse consequences for Mr. Bourgon. 


paps One of the themes of Mr. Lemaire’s evidence and of the argument presented on his 
behalf was that Mr. Lemaire’s assumption of the role of full-time driver on the acid run was the 
inevitable consequence of plans which had been put in place long before there was any reason or 
occasion to intimidate or coerce Mr. Bourgon or anyone else with respect to the exercise of rights 
under the Labour Relations Act. While the evidence supports the proposition that Mr. Lemaire 
planned to resuine driving on the acid run full-time, it does not persuade us that the plan was irre- 
vocable or that the timing of implementation was unalterable. More than once prior to December 
1988, Mr. Lemaire was prepared to and did, for whatever reason, delay this inevitable event. 
Although he denies it, we find that when he took over driving the truck in late December 1988, he 
did tell Mr. Bourgon that he might get back on the truck if the union lost the January 
ratification/termination vote. He certainly was not telling Mr. Bourgon that the change was inevita- 
ble. 


23% When he and Mr. Bourgon had the discussions on which the complaint against him 
focuses, it would have been clear to Mr. Lemaire, if not also to Mr. Bourgon, that implementation 
of the proposed collective agreement would radically change for Mr. Lemaire the economics of his 
decision whether to drive his truck himself or not. If the agreement were ratified, its terms would 
create a powerful incentive for Mr. Lemaire to drive the truck himself, and a corresponding unlike- 
lihood that there would be any further opportunity for Mr. Bourgon to drive it. The comment Mr. 
Lemaire made to Mr. Bourgon on the occasion in late December could be seen as a simple expla- 
nation of this logic to Mr. Bourgon, who, to Mr. Lemaire, seemed not to understand that the 
benefit he would get under the proposed collective agreement would have a corresponding detri- 
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ment to Mr. Lemaire. It is also possible to see the remark as the use of economic pressure to 
influence Mr. Bourgon’s exercise of his rights in the upcoming vote. This is the way the complain- 
ant invites us to see it. It argues that this amounts to intimidation and coercion contrary to section 
70 of the Act. By way of remedy, it asks that we restore Mr. Bourgon to his position as the regular 
driver of Mr. Lemaire’s truck and direct that Mr. Lemaire compensate him for the loss he has suf- 
fered by being deprived of the opportunity to drive that truck since December 1988. 


24. The terms “‘intimidation”’ and ‘‘coercion”’ are not defined in the Act, and the Board has 
not attempted an exhaustive definition of them in any of its decisions. In the Corporation of the 
City of Thunder Bay, [1983] OLRB Rep. May 781, the Board observed that: 


59. Section 70 of the Act prohibits any interference with the rights of individuals under the Act 
amounting to compulsion by means of intimidation or coercion. Without exhaustively defining 
the meaning of those terms it appears to the Board that at a minimum they must relate to con- 
duct which, directly or indirectly, deprives an individual of his free choice in the exercise of his 
rights under the Act. While that might include acts or threats which are physical or economic, 
the section is aimed at preventing interference with an individual’s rights by some form of pres- 
sure or force that removes their ability to choose. 


A threat that his or her employment or employment opportunities will be reduced or eliminated 
unless he or she exercises rights in a particular way has generally been regarded as creating the sort 
of pressure which removes an employee’s ability to choose. 


Dey It seems to us that one person’s assertion to another that there will be an adverse result 
if he or she follows a certain course of action would not ordinarily be described as a “threat” unless 
the adverse result were something which the speaker appeared to be in a position to bring about 
and which would not have been a consequence of the course of action in question but for the 
apparent intention of the speaker to make it so in order to influence the other’s behaviour. The 
first of these conditions is met here: Mr. Lemaire was in a position to affect whether Mr. Bourgon 
drove the acid run at the time he made the statements complained of. It is the second condition 
which is problematic in this case. Because of the economic impact its terms would have on Mr. 
Lemaire, his taking over the full-time driving of his truck was an entirely logical and predicable 
consequence if the proposed agreement were implemented, whether Mr. Bourgon voted for the 
agreement or not and no matter how Mr. Lemaire felt about him or the union. 


26. We are not entirely sure that the conduct complained of amounts to intimidation or 
coercion within the meaning of section 70. Even if it does, however, we do not think the remedy 
sought is the appropriate remedy for such a breach. 


oe The remedy sought would put Mr. Bourgon in the position he would have been in if Mr. 
Lemaire had not resumed driving the acid run himself. That would be an appropriate remedy for 
Mr. Lemaire’s exercise of his right to drive the truck if that were a breach of the Act, but it was 
not. Mr. Lemaire had the right to resume driving his truck himself or not, as he chose. Although 
the exercise of that right would have a profound adverse economic effect on Mr. Bourgon, that 
effect does not make its exercise a violation of the Act. In that regard, Mr. Lemaire’s position was 
no different from that of an employee who has a right to bump another employee out of the only 
job available to that other employee. Even if he were motivated in the exercise of his right by 
antipathy to the trade union or to the union activities of the person adversely affected by its exer- 
cise, he would not violate the Act or any other law by exercising it, bearing in mind that the con- 
straints of sections 64 and 66 apply only to employers, employer’s organizations and persons acting 
on behalf of employers. The alleged breach of section 70 is not Mr. Lemaire’s exercise of his right 
to take over driving his truck but, rather, his having interfered with Mr. Bourgon’s rights in rela- 
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tion to a ratification vote by threatening that the way he exercised (or continued to exercise) his 
right would depend on the outcome of that vote. 


28. The Board’s jurisdiction under section 89 to design a remedy for an offender’s breach of 
the Act must be distinguished from the courts’ jurisdiction under section 96 to punish the offender. 
The Board’s remedy must be designed to compensate for or to reverse the effects of the breach; its 
object should not be punishment of the wrongdoer. Section 70 of the Act is concerned with pre- 
venting interference with the exercise of statutory rights. The right with which it is said Mr. 
Lemaire sought to interfere was Mr. Bourgon’s right to freely chose between the alternatives pre- 
sented in the vote conducted in January 1989. There is no evidence and no suggestion that Mr. 
Lemaire’s having sought to interfere had any actual effect on Mr. Bourgon’s exercise of that right. 
The union won the vote despite Mr. Lemaire’s opposition. The complainant does not ask that 
another vote be conducted. Even if Mr. Lemaire breached section 70 by attempting to interfere 
with Mr. Bourgon’s exercise of his right to vote, the fact that Mr. Bourgon has not since then 
driven Mr. Lemaire’s truck on the acid run is not a result or effect of that breach but, rather, the 
result of Mr. Lemaire’s lawful exercise of his right to resume driving his own truck, and is not 
properly the subject of a remedy for the alleged breach of section 70. 


2) We have considered whether Mr. Lemaire’s having deprived Mr. Bourgon of the oppor- 
tunity to drive the truck during the period before the vote might appropriately be the subject of a 
remedy for the alleged breach, on the theory that his taking away the truck at that time had the 
effect of emphasizing the threat and so was an integral part of the breach. The difficulty with this 
may be illustrated by considering a more conventional example, in which one employee threatens 
another with physical harm if he or she does or does not join the union. The Board has no jurisdic- 
tion to remedy an assault. Whatever else it could do, the Board could not award the victim dam- 
ages for assault if the wrongdoer later carried out his threat. It does not seem to us that the Board’s 
jurisdiction to award damages for assault could be any greater if, when making the threat, the 
wrongdoer had illustrated the threatened consequences by striking the victim. 


30. We conclude that even if Mr. Lemaire’s actions constituted a breach of section 70 of the 
Act, we would not grant the grievor the remedy he seeks. We do not think any labour relations 
purpose would be served by an injunctive remedy in the circumstances of this case. In the result, 
there is no practical need for a decision about whether Mr. Lemaire’s actions constituted a breach 
of section 70 of the Act. 


oh For the foregoing reasons, this complaint is dismissed. 
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0956-88-R; 1073-88-R; 1329-88-R; 1617-88-R; 1639-88-R; 1884-88-R; 1885-88-R; 
2324-88-R; 2335-88-R Ontario Public Service Employees Union, Applicant v. The 
Crown in right of Ontario as represented by the Ministry of Natural Resources, 
and Barry Lightfoot, Respondents; Ontario Public Service Employees Union, 
Applicant v. The Crown in right of Ontario as represented by the Ministry of Nat- 
ural Resources, and Smith Forestry Consultants, Respondents; Ontario Public 
Service Employees Union, Applicant v. The Crown in right of Ontario as repre- 
sented by the Ministry of Natural Resources, and Hotchkiss Forestry Enterprises, 
Respondents; Ontario Public Service Employees Union, Applicant v. The Crown 
in right of Ontario as represented by the Ministry of Natural Resources, and John 
Knight and Lorraine Norris c.o.b. as Agassiz Forestry/Environmental Services, 
Respondents; Ontario Public Service Employees Union, Applicant v. The Crown 
in right of Ontario as represented by the Ministry of Natural Resources, and Nicol 
Seguin, Respondent; Ontario Public Service Employees Union, Applicant v. The 
Crown in right of Ontario as represented by the Ministry of Natural resources, and 
John McCormack, Respondents; Ontario Public Service Employees Union, 
Applicant v. The Crown in right of Ontario as represented by the Ministry of Nat- 
ural Resources, and Elsie McCormack, Respondents; Ontario Public Service 
Employees Union, Applicant v. The Crown in right of Ontario as represented by 
The Ministry of Government Services, and Wayne Forbes c.o.b. as Forbes Janito- 
rial Services, Respondents; Ontario Public Service Employees Union, Applicant 
v. The Crown in right of Ontario as represented by the Ministry of Transporta- 
tion, and Dunning Paving Limited, Respondents 


Crown Transfer - Timeliness - Union seeking declaration of Crown transfer for forestry 
survey and spraying contracted out by Ministry - Subject matter of contracts constituting ‘‘under- 
taking”’’ within meaning of Successor Rights (Crown Transfers) Act - Undertakings ‘‘transferred’’ by 
tendering process - Transferees constituting ‘‘employers’’ - Performance of work by Crown employ- 
ees immediately prior to transfer not prerequisite - Nothing in Successor Rights (Crown Transfers) 
Act to suggest union delay in seeking declaration releasing employer from effect of collective agree- 
ment - Board declaring Crown transfer 


BEFORE: Robert D. Howe, Vice-Chair, and Board Members W. H. Wightman and B. L. Arm- 
strong. 


APPEARANCES: David Wright and Sherrie Currie for the applicant; Roy C. Filion, Karen E. Rey- 
nolds, and Al Kaufman for the Crown; Brenda Barker for Hotchkiss Forestry Enterprises; Nicol 
Seguin appeared on his own behalf; no one appeared for the other respondents. 


DECISION OF ROBERT D. HOWE, VICE-CHAIR, AND BOARD MEMBER, B. L. ARM- 
STRONG; October 20, 1989 


1 The name of the second respondent in File No. 1329-88-R is amended to read: “‘Hotch- 
kiss Forestry Enterprises’. 


Zs These are nine applications under the Successor Rights (Crown Transfers) Act (the 
SAC? i 
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Bs In a decision dated July 19, 1989, in respect of File Nos. 0956-88-R, 1617-88-R, 1884- 
88-R, 1885-88-R, 2324-88-R, and 2335-88-R (Dunning Paving Limited, [1989] OLRB Rep. July 
714, which will be referred to herein as the Dunning decision, for ease of reference), the majority 
of a panel of the Board composed of the writer and Board Members B. L. Armstrong and J. A. 
Rundle (with Board Member Rundle dissenting) granted those six applications and declared that, 
by virtue of section 2(1) of the Act, the respondents Barry Lightfoot, John Knight and Lorraine 
Norris c.o.b. as Agassiz Forestry/Environmental Services, John McCormack, Elsie McCormack, 
Wayne Forbes c.o.b. as Forbes Janitorial Services, and Dunning Paving Limited, had each become 
bound by the collective agreement between the applicant (also referred to in this decision as “‘O.P- 
.S.E.U.” and the “Union’’) and the Crown (as represented by the Management Board of Cabi- 
net). In the instant proceedings, the Union seeks similar declarations in respect of the respondents 
in File Nos. 1073-88-R, 1329-88-R, and 1639-88-R. Those applications are opposed by the Crown 
and the other respondents who appeared or were represented at the hearing. The Crown also seeks 
to have the Board reconsider the Dunning decision on the basis of a judgment rendered on 
December 22, 1988 by the Supreme Court of Canada in Le Syndicat National des Employes de la 
Commission Scolaire Regionale de la L’Outaouais (CSN) v. Union des Employes de Service, Local 
298 (FTQ), which will be referred to herein as “CSN” for ease of exposition. That request for 
reconsideration is opposed by O.P.S.E.U. 


4. The evidence regarding File No. 1639-88-R was heard on July 26, 1989, and the evi- 
dence regarding File Nos. 1073-88-R and 1329-88-R was heard on August 1, 1989. On August 2, 
1989, the Board heard argument in respect of those three applications, and also in respect of the 
aforementioned request for reconsideration. In preparing this decision, we have duly considered 
all of the oral and documentary evidence which was adduced before us, the statement of facts to 
which the parties to the application in File No. 1329-88-R agreed for purposes of this case, and the 
submissions that were made on behalf of the various parties. 


5: File No. 1639-88-R, pertains to a contract between the Ministry of Natural Resources 
(the ‘“‘Ministry’’) and the respondent Nicol Seguin (‘‘Seguin’’) in respect of a natural regeneration 
survey of approximately 960 hectares of Crown forest in the Nipissing and Ottawa River Forest 
Management Units of the Ministry’s North Bay Administrative District (the ‘‘District””). Regenera- 
tion surveys form part of the Ministry’s forest management program. A natural regeneration sur- 
vey is generally performed about five years after an area of forest has been harvested. Its purpose 
is to determine the level of natural regeneration which has occurred during that period. (Where 
transplanting has occurred, an “artificial regeneration survey” is conducted to determine the level 
of regeneration which has occurred.) To conduct a regeneration survey, lines are run in a set grid 
pattern across the area to be surveyed, and plots are surveyed along that line. Information is 
thereby gathered concerning such matters as the size and vigour of the species, the amount of com- 
peting vegetation, and the overall condition of the regeneration. That data is recorded on silvicul- 
ture assessment stock tallying sheets supplied by the Ministry, and is used to perform calculations 
from which a regeneration figure for the area can be interpolated. This figure enables Ministry offi- 
cials to assess whether the area can be left to grow on its own or whether transplantation or other 
regeneration work is required. 


6. Prior to 1988, natural regeneration surveys and artificial regeneration surveys had been 
performed in other areas in the District by seasonal and regular employees of the Ministry. How- 
ever, in 1988 a relatively high incidence of forest fires kept many of the Ministry’s seasonal and reg- 
ular employees engaged in activities other than forest management work for much of the season. 
In order to catch up on some of that work, the Ministry extended the contracts of three seasonal 
employees, and sought tenders in respect of the aforementioned natural regeneration survey, 
which had to be completed prior to snowfall and leaf drop. Bob Brunette, the Ministry’s Forest 
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Operations Manager for the District, testified that at the time of that tender, there were no sea- 
sonal employees on layoff with recall rights under the collective agreement. Mr. Brunette consid- 
ered hiring some additional seasonal employees to perform that regeneration survey, but decided 
not to do so because of time constraints. 


i Tenders in respect of the contract in question were invited by means of a newspaper 
advertisement and by means of letters sent by the Ministry to individuals and companies that had 
previously expressed an interest in performing regeneration surveys. The Ministry held a manda- 
tory information session on September 13, 1988 at the District Office to explain the survey proce- 
dure and how it was to be carried out. Only those who attended that meeting were eligible to sub- 
mit a bid for the contract. The tender closed at noon on September 16. The contract was awarded 
to Seguin, whose bidding price was the lowest of the six tenders received. Seguin had worked for 
the Ministry as a seasonal employee during two or three previous summers. He performed a regen- 
eration survey during his first summer of seasonal employment with the Ministry, and also per- 
formed other forest management functions. He also worked for the Ministry as a seasonal 
employee during June of 1988 doing tree marking, which is another part of the Ministry’s forest 
management program. 


8. As a result of that tender, on September 22 the Ministry and Seguin entered into a con- 
tract which detailed the specifications of the regeneration survey and the terms under which it was 
to be performed. That contract required Seguin to complete the survey before November 4, and to 
provide the Ministry on or before November 11 with all final information and data collected in 
respect of the survey. He hired an undergraduate forest technician from Sioux College as an 
employee to assist him in performing that contract (in accordance with one of the provisions of 
Schedule ‘“‘A” to the contract, which provided that a “survey party shall consist of a minimum of 
two persons’’). The aerial photographs and maps required to locate the areas to be surveyed were 
provided to Seguin by the Ministry as part of the tender package. The Ministry also provided him 
with tallying sheets and an instruction manual concerning the assessment procedure. Seguin pro- 
vided the remainder of the equipment needed to perform the contract, including a clipboard, hip 
chain (which is a measuring device consisting of a counter with a spool of thread), stereoscopes 
(used to view the aerial photographs), and a sketchmaster (used to transpose from the aerial pho- 
tographs to the map). After Seguin submitted his invoice and the other documentation required 
under the contract, Ministry employees audited his performance and verified that it was within the 
performance range specified in the contract. He was then paid by the Ministry in accordance with 
the terms of the contract. 


9: File No. 1073-88-R pertains to a contract between the Ministry and Smith Forestry Con- 
sultants (‘“Smith’’) in respect of the ground spray (hand-spot) application of the chemical Velpar in 
certain areas in the Ministry’s Blind River Administrative District. File No. 1329-88-R pertains to a 
similar contract between the Ministry and Hotchkiss Forestry Enterprises (‘Hotchkiss’). 


10. Velpar is a selective chemical herbicide which is applied in newly planted stands of trees 
(such as jack pine), as part of the Ministry’s forest management program, in order to eliminate 
unwanted vegetation (such as poplar and grasses) that would otherwise compete with the trees for 
light, moisture, and nutrients. Portable backpack sprayer units are used to apply the chemical in 
measured amounts in various spots between the trees so as to achieve a coverage of 3000 spots per 
hectare. The chemical subsequently kills the roots of the unwanted plants after precipitation causes 
its absorption into the soil. A blue dye called ‘““Traxit” is mixed with the Velpar prior to spraying to 
provide a means of visually locating the spots which have been sprayed. Prior to Velpar becoming 
available for use in the mid 1980’s, the Ministry had done some ground application of other chemi- 
cals, but their limited effectiveness had necessitated a lot of hand clearing projects. 
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Ab. Prior to 1988 the hand-spot application of Velpar had been performed by Ministry 
employees in its Blind River Administrative District. However, in 1988 the Ministry decided to 
have it performed by contractors. Invitations to tender were sent to Smith, Hotchkiss, and various 
other firms which the Ministry knew to have some interest in bidding on such contracts. The tender 
was initially divided into four different areas (each referred to in the tender as a “‘Job No.’’) but 
one of them was subsequently dropped. Hotchkiss was the successful bidder on Job No. 1 (involv- 
ing 60 hectares in Timbrell and Villeneuve Townships), and Smith was the successful bidder on Job 
Nos. 2 and 3 (involving a total of 120 hectares in Esten, Proctor, and Lewis Townships). None of 
those areas had ever been sprayed with Velpar before, but some areas nearby the areas covered by 
Job No. 3 had been sprayed with Velpar by some of the Ministry’s seasonal employees in the previ- 
ous year. After beginning their seasonal work by planting trees in May, those seasonal employees 
performed handspot spraying of Velpar and then performed hand clearing work until the end of 
the season (in early September). 


i. After being notified by the Ministry that they were the successful bidders, Hotchkiss 
and Smith each entered into a detailed written contract with the Ministry. A pre-project meeting 
was also held with each of the contractors to ensure that all of the documentation was in place and 
that all of the necessary arrangements had been made for the proper performance of their con- 
tracts. Those pre-project meetings with Smith and Hotchkiss were held on June 1, 1988, and June 
17, 1988, respectively. 


£3: Although they are available on the open market, under the terms of those contracts the 
Ministry agreed to provide Velpar and Traxit to Smith and Hotchkiss. The contracts obligated the 
contractors to provide their own backpack sprayer units, but the Ministry agreed to rent some of 
its units (which had been purchased by the Ministry at a cost of about $225 each) to Hotchkiss at a 
nominal rental rate of $1 per unit, when the units which Hotchkiss had ordered had not arrived by 
the time Hotchkiss was to begin spraying under the contract. Hotchkiss completed all of its work 
under the contract during the period from June 17 to June 26. No backpack sprayer units were 
rented to Smith, which began to spray with its own units in early June and completed the contract 
by June 30. Both contractors were paid the full amounts which they invoiced since the Ministry’s 
assessment (performed by Ministry employees) indicated that the spraying had been properly per- 
formed. (The contracts provided for assessment on the basis of four groups of 25 trees per hectare, 
but assessment on the basis of one group of 25 trees per hectare was substituted on the agreement 
of the parties when the original plan proved to be too cumbersome. ) 


14. The work under Smith’s contract was performed by Peter Smith (the principal of Smith 
Forestry Consultants) and by other persons employed by Smith. Gordon Hotchkiss, the President 
of Hotchkiss Forestry Enterprises, did not personally perform the work under his company’s con- 
tract. The employees used by Hotchkiss to perform its contract are described in the following state- 
ment of facts agreed to by the parties for purposes of this case, as presented to the Board by 
Hotchkiss’s representative, Brenda Barker, after Mr. Hotchkiss proved to be unable to attend the 
hearing because of pressing family matters: 


During the 1988 contract the employees who performed the work in question were five employ- 
ees. They were all students that were working during their summer vacation. The students 
worked on other projects for Hotchkiss. They worked from approximately May 2 to approxi- 
mately June 15 on tree planting, then from June 17 to June 26 on the herbicide spraying project. 
Then their employment was completed. They didn’t work after June 26. 


15. In submissions which were subsequently adopted by Ms. Barker on behalf of Hotchkiss, 
Mr. Filion argued on behalf of the Crown that the Supreme Court of Canada’s decision in CSN has 
changed the state of the law concerning the meaning of the term ‘“‘undertaking’’. In that case, a 
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school board had always used contractors to clean six of its schools. The contracts for those janito- 
rial services were awarded for each school annually through calls for tenders, and were generally in 
effect from July 1 of one year to June 30 of the following year. In 1979 the contracts for janitorial 
services at four of the schools were awarded to one company (“Netco’’), and the contracts for jani- 
torial services at the other two schools were awarded to another company (‘““MBD”’). The CSN 
Union held certificates for the Netco employees working at those four schools, and also held cer- 
tificates for the MBD employees working at the other two schools. All of those employees 
embarked upon a lawful strike in early December of 1979, as a result of which the school board 
terminated the contracts with Netco and MBD. After calling for new tenders, the school board 
awarded contracts for janitorial services at the six schools to a third company (“SMR’’) in January 
of 1980. When another union (the ““FTQ Union’’) applied for certification in respect of various 
employees of SMR, including the employees performing the janitorial work at the six schools, the 
CSN Union attempted to defeat that application for certification by filing an application in which it 
sought to have a transfer of rights and obligations from MBD and Netco to SMR recorded pursu- 
ant to sections 45 and 46 of the (Quebec) Labour Code, (the ‘“Code’’). Those sections provide as 
follows: 


45. The alienation or operation by another in whole or in part of an undertaking otherwise than 
by judicial sale shall not invalidate any certification granted under this code, any collective 
agreement or any proceeding for the securing of certification or for the making or carrying out 
of a collective agreement. 


The new employer, notwithstanding the division, amalgamation or changed legal structure of 
the undertaking, shall be bound by the certification or collective agreement as if he were named 
therein and shall become ipso facto a party to any proceeding relating thereto, in the place and 
stead of the former employer. 


46. An [sic] labour commissioner may make any order deemed necessary to record the transfer 
of rights and obligations provided for in section 45 and settle any difficulty arising out of the 
application thereof. 


That application was granted by the labour commissioner, who concluded that, although no con- 
tract or transaction of any kind had been entered into between SMR, MBD, and Netco in respect 
of the janitorial work in question, and although no legal relationship existed between any of them, 
section 45 of the Code applied. Accordingly, the commissioner concluded that the rights and obli- 
gations of MBD or Netco, as the case might be, had been transferred to SMR, which he declared 
to be bound by the certification of MBD and Netco, and by the legal strike initiated against them. 
His decision was appealed to the Quebec Labour Court and was upheld by a majority of that court. 
However, that decision was quashed by the Superior Court (which allowed a motion for evocation 
filed by the FTQ Union). The Superior Court judgment was affirmed by the Quebec Court of 
Appeal, and by the Supreme Court of Canada. 


16. In affirming that the commissioner had exceeded his jurisdiction, Beetz J. (who wrote 
the unanimous judgment of the four members of the Court who decided the appeal) held that sec- 
tion 45 of the Code did not bring about a transfer of rights from Netco and MBD to SMR because 
there was never an alienation or agreement to operate between Netco and SMR, nor between 
MBD and SMR. The Court noted that, in reality, those three companies were competitors and the 
school board was a client, which had dealt first with Netco and MBD, then with SMR, without ever 
having used any employees of its own to perform the work. Thus, the case is clearly distinguishable 
from the instant applications, in which parts of the Ministry’s forest management program which 
the Ministry previously performed itself by using its own employees have been transferred to con- 
tractors. However, the Supreme Court of Canada’s judgment in CSN also construed the term “‘un- 
dertaking” in the context of section 45 of the Code. In rejecting the ‘functional’ definition 
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adopted by the commissioner (and the majority of the Quebec Labour Code) which merely 
required that the same jobs, tasks, and activities be performed by the alleged successor, the Court 
indicated that ‘‘[t]he undertaking at issue in section 45 ‘consists of a self-sustaining organization of 
resources through which specific activities can be wholly or partly carried on’”. Crown counsel 
urges us to adopt a similar definition in these proceedings. However, unlike the Code which con- 
tains no definition of “undertaking’’, section 1(1)(h) of the Act defines that term in the following 
expansive manner: 


“undertaking” means a business, enterprise, institution, program, project, work or a part of any 
of them. 


18. In KBM Forestry Consultants Inc., [1987] OLRB Reports March 399 (“KBM’’), the 
Board left open the issue of whether the term ‘“‘work” in the section 1(1)(h) definition of ‘‘under- 
taking” meant “‘the performance of labour’: 


10. The relevant portions of the Successor Rights (Crown Transfers) Act are as follows: 


1.-(1) In this Act, 


(f) ‘transfer’? means a conveyance, disposition or sale; 


(h) “undertaking” means a business, enterprise, institution, program, project, work 
or a part of any of them. 


2.-(1) Where an undertaking is transferred from the Crown to an employer and a bar- 
gaining agent has a collective agreement with the Crown in respect of employees 
employed in the undertaking, the employer is bound by the collective agreement as if 
a party to the collective agreement until the Board declares otherwise. 


Comparable provisions under section 63 of the Labour relations Act (also referred to as “‘section 
63”’) are as follows: 


63.-(1) In this section, 
(a) “business” includes a part or parts thereof; 


(b) “sells” includes leases, transfers and any other manner of dispo- 
sition, and “‘sold” and “sale” have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agreement with a 
trade union or council of trade unions sells his business, the person to whom the busi- 
ness has been sold is, until the Board otherwise declares, bound by the collective 
agreement as if he had been a party thereto 


In both statutes, there is provision for the Board to determine the composition of the bargaining 
unit where it is necessary to do so. 


11. The Successor Rights (Crown Transfers) Act was enacted to fill the gap left by the fact that 
section 63 of the Labour Relations Act does not apply to the Crown: Municipality of Metropoli- 
tan Toronto, [1975] OLRB Rep. Oct. 777. In enacting the new statute, however, the Legislature 
employed wording different from that found under the parallel section 63 of the Labour Rela- 
tions Act. That wording reflects the nature of certain of the wide range of activities engaged in 
by government. Thus even though jurisprudence under section 63 of the Labour Relations Act is 
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applicable to applications under the Successor Rights (Crown Transfers) Act (see, for example, 
The Ministry of Natural Resources, [1986] OLRB Rep. March 331), cases under the latter stat- 
ute must be considered in the context of the wording of that Act. As the Board said in The Min- 
istry of Natural Resources, supra, at paragraph 4, “‘the Successor Rights (Crown Transfers) Act 
was intended to apply at least to circumstances analogous to those in which the Board has found 
a ‘sale of a business’ under section 63 of the Labour Relations Act” (emphasis added). The 
Board’s interpretation of section 2 of the Successor Rights (Crown Transfers) Act is not limited 
by its interpretation of section 63 of the Labour Relations Act, but must be given a broad inter- 
pretation (a general principle also applied to section 63) which takes into account the extensive 
definition of “undertaking”. For example, in our view, it does not require the transfer of physi- 
cal assets, as suggested by counsel for KBM, nor does the length of the contract affect whether 
it is a “‘transfer’’, as suggested by counsel for the Crown. Underlying the legislation is the recog- 
nition (a recognition also underlying section 63 of the Labour Relations Act) that “the continuity 
of the work performed before and after the transfer [is of “‘particular significance’’], since the 
trade union is certified to represent certain work groups, the collective agreement regulates the 
conditions of work for employees in those groups, and the purpose of section [63] is to preserve 
both the bargaining relationship and the collective agreement”: Metropolitan Parking Inc., 
[1979] OLRB Rep. Dec. 1193, paragraph 32, cited in The Ministry of Natural Resources, supra. 
More specifically in the context of the Successor Rights (Crown Transfers) Act, the gains 
achieved by the union with respect to the jobs which are integral to a particular government pro- 
gram are not to be lost through the government’s transferring that program (and those jobs) to a 
private entity (and vice versa). From another perspective, it may be said that whatever protec- 
tions or conditions accrue to those jobs through representation by the union are not to be 
threatened through the government’s transferring the program or portion of a program, of 
which they are a part, to a private entity. 


12. It has been held that under section 63, the transfer of work alone does not meet the require- 
ments of the section: see, for example, British American Bank Note Co. Ltd., [1979] OLRB 
Rep. Feb. 72 and Corporation of the City of Stratford, [1985] OLRB Rep. June 923. Under sec- 
tion 63, that which may be sold is the predecessor employer’s business or portion of a business 
which has been defined in relation to economic organization, including physical assets, operating 
personnel and goodwill: Metropolitan Parking Inc., supra, and cases cited therein. Under sec- 
tion 2, on the other hand, that which may be transferred or conveyed includes ‘‘projects” or 
“programs” or “‘work’’. We do not necessarily conclude that ‘“‘work”’ within the meaning of sec- 
tion 2 means the same type of work as that the transfer of which does not alone satisfy the 
requirements of section 63, i.e., the performance or labour; more appropriately, work must be 
read within the context of the word “‘undertaking’’. However, it is not necessary for us to decide 
that issue in this case. We are satisfied that in this case a “‘program” or “‘project’’ is the most rel- 
evant form of undertaking listed in section 2. A program or project may be defined as the inter- 
related steps or functions (or ‘‘the work’’) established for the purpose of achieving a particular 
objective. The concept of “‘title’’ cannot attach to a project or program (although title to equip- 
ment or land might pass; however, we have already said that the transfer of either equipment or 
land is not necessary to a transfer within the meaning of section 2). Here, the Crown is involved 
in a reforestation project or program, operating out of its Thunder Bay Forest Nursery, and as 
part of that project or program, it is necessary to harvest seedlings which will later be replanted. 
A portion of this harvesting, following upon the loosening of the soil and prior to the actual 
replanting, was, but is no longer, done by the Ministry; it is now done by KBM. The Ministry 
has transferred (or “disposed” of) that part of the project to KBM, although it retains an inter- 
est in ensuring that the work performed by KBM is performed in a manner consistent with the 
standards established by the Ministry for the reforestation program. That brings it squarely 
within section 2 of the Successor Rights (Crown Transfers) Act. We are satisfied that there has 
been a continuation of the work and jobs, that OPSEU is the bargaining agent for employees 
performing that work and that the Crown and OPSEU are parties to a collective agreement 
applying to that work. 


19. In dismissing an application for judicial review of KBM on April 25, 1988, the Divi- 
sional Court stated: 


In our view there can be, as in this case, a disposition of services effecting a transfer under s.2(1) 
of the Act. Such a transfer is consonant with the large range [of] governmental activity contem- 
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plated within the definition of “undertaking” in s.1[(1)](h) of the Act. The diversity of such 
activity goes beyond the concept of “‘business”’ as found in S.63 of the Ontario Labour Relations 
Act and accordingly the term “‘undertaking’’ as found in S.1[1)](h) of the Act should not be lim- 
ited by analogy [to] S.63. In concluding that the reforestation herein [is a] ‘“‘program, project, 
work or a part of any of them’’, the award was not patently unreasonable. 


20. In Charmaine’s Janitorial Services, [1988] OLRB Rep. Sept. 871 (“Charmaine’’), the 
Board specifically rejected the notion that the term “work”’ refers to “exertion of labour” and that 
the section 1(1)(h) definition of “undertaking” includes the mere performance of labour in itself: 


20. The jurisprudence makes it clear that the transfer of work alone does not constitute a sale of 
a business or part of a business under section 63: British American Bank Note Co. Ltd., [1979] 
OLRB Rep. Feb. 72, at para. 11 (‘‘section [63] cannot be interpreted as guaranteeing to a bar- 
gaining agent an absolute right of property in the work performed by its members’’); 
Metropolitan Parking Inc., supra, at paras. 36 (“‘The focus of section [63] is the business entity -- 
the employer’s total economic organization -- not simply the work which the employees per- 
form:), 38 (“A transfer of work, by itself, is simply not enough to ground a section [63] 
finding.””) and 44 (‘‘The Legislature could have provided for the continuation of bargaining 
rights whenever there is a continuity of the work performed, but it did not do so.”’); The Charm- 
ing Hostess Inc., [1982] OLRB Rep. April 536, at para. 33; The Corporation of the City of 
Stratford, [1985] OLRB Rep. June 923. 


21. We are of the view that the definition of “undertaking” in clause 1(1)(h) of the Act does not 
include the mere performance of labour in itself. Clause 1(1)(h) does not state that ‘“‘undertak- 
ing” includes the enumerated words, but rather that it means those words and therefore is lim- 
ited to them. Where the context does not suggest a contrary intention, given a list of terms ina 
definitional phrase, the terms should be interpreted with reference to each other (that is, as “‘of 
the same kind or nature” or ejusdem generis), as counsel for the Crown argues, rather than 
interpreting one of the terms, here the term “‘work’’, as if it were the only term of its own class 
in a list of terms of another class or classes (that is, “‘of its own particular kind” or sui generis). 
Furthermore, ‘“‘work”’ is part of a list which is preceded by the indefinite article “‘a” and the 
most common sense reading of the clause is that ‘undertaking’ means a ... work or a part of 
[it]”. We conclude that the term “work” does not refer in itself to the exertion of labour and 
that in and by itself the performance of labour does not constitute an undertaking. 


22. As the Divisional Court indicated in KBM, supra, however, the provision of services may 
constitute an undertaking within the meaning of clause 1(1)(h) of the Crown Transfers Act. The 
provision of services is, of course, a function integral to modern governments and while it may 
be difficult to distinguish the provision of services from the performance of labour, in the gov- 
ernment context, many programs are comprised in their physical manifestation of little more 
than the provision of services to the public. The purpose of such provision is nevertheless to 
carry Out a government undertaking or part of an undertaking. 


23. Thus under section 63, which is concerned with the private sector, the Board has been insis- 
tent on ensuring that more than the expenditure of energy or physical exertion be transferred 
from one entity to another in order for there to be a transfer of a business. It has held that if all 
that is transferred is the opportunity to do work, there is no transfer; there is no transfer, for 
example, if business A has contracted to business B the right to provide labour to carry out 
some purpose (such as providing personnel to help the predecessor employer run its hospitality 
portion of its business better: The Charming Hostess Inc., supra, paras. 37 - 39). For that rea- 
son, the Board has spoken of the transfer of assets, goodwill, inventory, customer lists and other 
indicia of a thriving or once thriving business and has required that some of such indicia be 
present to find that a business has been transferred. In referring to a “‘part’’ of a business, the 
Board has not been willing to consider the exertion of labour as constituting a “‘part’’, but rather 
has interpreted ‘‘part”’ as a coherent and severable portion of a business, such as one of a chain 
of stores or a clearly identifiable department in a factory: Metropolitan Parking Inc., supra, 
para. 33. 


24. The distinction between “‘work” and a total business is less easy to make in the government 
context because of the nature of the undertakings carried on by government. While the purpose 
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of section 63 and that of the Crown Transfers Act are analogous, it is not insignificant that the 
wording of the two provisions are not the same. The legislature has explicitly recognized that the 
functions of government place it in the role of employer, but that as an employer it may be 
engaged in quite different sorts of interests than the private sector, even as it also may be 
engaged in quite similar interests in form if not in substance; the provision of social assistance or 
of housing and the functions performed by employees in connection with such programs are fun- 
damentally different than the usual private business and the functions carried out by its employ- 
ees, but the running of a railway or of a bookshop will not outwardly be different whether car- 
ried on by a private employer or by government and can be characterised much more easily as a 
“business” than the provision of social assistance. Yet the provision of social assistance or of 
housing or the running of a railway or bookstore are all “undertakings” within the meaning of 
clause 1(1)(h) of the Crown Transfers Act. 


25. In other words, while the purpose may be the same, the activities encompassed by the two 
provisions are not similar. Just as “business” and “undertaking” are neither conceptually nor in 
fact synonymous, the definition of “‘part’’ of an undertaking cannot be the same as that of 
“part” of a “business” but must take into account the different ways in which government car- 
ries out its functions and in which it acts as an employer. As ‘“‘undertaking” is broader than 
“business”, so may “‘part’’ of an undertaking be broader than “part” of a business. The notion 
of a coherent and severable portion of a business, in the sense of one store of many, which is 
applicable under section 63, is not necessarily appropriately transferred to the Crown Transfers 
Act. A program or project may be comprised of several distinct functions which can be severed 
but which do not constitute anything resembling a microcosm of the whole. Thus the operation 
of Algonquin Park consists in providing services to the users of the Park which make the Park’s 
use possible in the first place or more enjoyable or complete, as well as services which enable 
the government to benefit from the operation of the Park, among other things. These activities 
are severable in the sense of being easily identifiable as distinct services, but they mean very lit- 
tle on their own and are not analogous to the manner in which the Board has generally defined 
“part” of a business under section 63. That does not make them any less “part” of the undertak- 
ing of operating the Park, however, since in reality the operation of the Park can be seen only as 
comprised of these different services or functions. 


We respectfully agree with that reasoning and, having regard to the provisions of the 
Act and in particular to the section 1(1)(h) definition of “‘undertaking’”’, we are not persuaded that 
anything which the Supreme Court of Canada said in CSN in construing that term in the context of 
the Code, negates the validity of that reasoning, which was adopted and applied in Dunning. 


Crown counsel also referred us to the Canada Labour Relations Board decision dated 
May 8, 1989 in Canadian Union of Postal Workers v. Canada Post Corporation and Nieman’s 
Pharmacy (C.L.R.B. Files 585-199 and 585-243). In the course of deciding that Canada Post did 
not sell a part of its business by entering into contractual arrangements under which Nieman’s 
Pharmacy operated two “gross marginal postal outlets”, the Canada Labour Relations Board 
found the CSN judgment to be relevant to the application of section 44 of the Canada Labour 


Code, which provides as follows: 


44.(1) In this section and in sections 45 and 46, 
“business” means any federal work, undertaking or business and any part thereof; 


“sell”, in relation to a business, includes the lease, transfer and other disposition of the busi- 
ness. 


(2) Subject to subsections 45(1) to (3), where an employer sells his business, 


(a) a trade union that is the bargaining agent for the employees employed in the business con- 
tinues to be their bargaining agent; 


(b) a trade union that made application for certification in respect of any employees 
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employed in the business before the date on which the business is sold may, subject to this 
Part, be certified by the Board as their bargaining agent; 


(c) the person to whom the business is sold is bound by any collective agreement that is, on 
the date on which the business is sold, applicable to the employees employed in the busi- 
ness; and 


(d) the person to whom the business is sold becomes a party to any proceeding taken under 
this Part that is pending on the date on which the business was sold and that affects the 
employees employed in the business or their bargaining agent. 


However, we do not find that decision to be of assistance in construing the Act because, as was the 
case with the applicable legislative provisions in CSN, the Canada Labour Code provisions under 
which it was decided leave the term “undertaking” undefined, and do not contain anything like 
section 1(1)(h) of the Act, by which the Ontario Legislature has given that term an expansive defi- 
nition. 


Zs For the foregoing reasons, the Crown’s request for reconsideration of the Dunning deci- 
sion is hereby rejected, as is its contention that the Board should adopt a different approach in the 
instant decision. (In view of our conclusion in that regard, it is unnecessary to determine whether 
the subsequent release of an English translation of a Supreme Court of Canada judgment that was 
only available in French at the time the case was argued before the Board provides a legitimate 
basis for a reconsideration request.) 


24. Under section 2(1) of the Act, an employer is bound by the collective Agreement 
between the Union and the Crown where an undertaking is transferred from the Crown to the 
employer and the Union has a collective agreement with the Crown in respect of employees 
employed in the undertaking. It is clear from the evidence that the ground spray application of 
Velpar forms part of the Ministry’s forest management program, just as the marking and tallying of 
trees described in paragraphs 27 to 31 of Dunning formed part of that program (and just as the lift- 
ing of nursery trees and the transplanting of seedling stock described in paragraphs 12 to 14 of 
Charmaine formed part of its reforestation program). The same is true of a natural regeneration 
survey. The Crown provided Smith, Hotchkiss, and Seguin with detailed written instructions con- 
cerning the performance of their obligations under their respective contracts, and also gave them 
access to the Crown forests and Crown management units in which they were to fulfil those obliga- 
tions. The Ministry supplied Seguin with aerial photographs and maps, tallying sheets, and an 
instruction manual concerning the assessment procedure. It supplied Smith and Hotchkiss with 
Velpar and Traxit. It also provided Hotchkiss with backpack sprayer units at a nominal rent when 
the units which Hotchkiss had ordered had not arrived by the time Hotchkiss was to begin spraying 
under the contract. Having regard to the breadth of the section 1(1)(h) definition, and to the prin- 
ciples set forth in the decisions quoted above, we are satisfied that the subject matter of each of the 
three contracts in question is an “undertaking” within the meaning of the Act, because the subject 
matter of each of them is a part of a Crown program, namely, the Ministry’s forest management 
program. 


2D. It is also clear from the evidence that, in each of the three applications, the undertaking 
has been “‘transferred’’, within the meaning of section 1(1)(f) of the Act, from the Crown to an 
employer through the tendering procedures described above. As indicated in paragraph 54 of 
Dunning, the term “‘employer”’ is a label used to identify the corporation, partnership, association, 
or other entity to which an undertaking has been transferred. Moreover, even if the Board were to 
adopt the more restrictive definition of “employer” which was considered and rejected in Dunning 
(namely, that an “‘employer” is a person or firm that employs a worker or workers for remunera- 
tion), Smith, Hotchkiss, and Seguin would all still be found to be employers, because they each 
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employed at least one employee for remuneration in fulfilling their contractual obligations to the 
Crown. 


26. The final prerequisite of section 2(1) is that the Union have “‘a collective agreement 
with the Crown in respect of employees employed in the undertaking”’. It was contended by Crown 
counsel that this prerequisite is not met unless there is evidence that the functions covered by the 
contract have been performed in the past by Crown employees in the precise location(s) to which 
the contract pertains. In making that submission, counsel referred to these three applications as 
involving ‘‘new work’’, in the sense that no regeneration survey or ground spray application of Vel- 
par had ever been carried out by Crown employees in the precise locations covered by the con- 
tracts. However, the contention that, for section 2(1) of the Act to apply, there must be evidence 
that the operations in question have been performed in the past by Crown employees in the precise 
locations covered by the contracts has already been considered and rejected by the Board. In 
Dunning, the Board wrote as follows in paragraph 56: 


The final prerequisite of section 2(1) is that the Union have “a collective agreement with the 
Crown in respect of employees employed in the undertaking’’. In construing that phrase in the 
context of section 2(1), we have derived some assistance from that subsection’s omission of the 
words “immediately before the transfer’’, which words follow that phrase in section 4(1) of the 
Act. The omission of those words from section 2(1) supports the Union’s contention that for 
that provision to be applicable there need not have been Crown employees performing the work 
in question immediately before it was contracted out. Indeed, as indicated above, Crown coun- 
sel acknowledged in his reply argument that performance of the work in question by Crown 
employees immediately prior to the transfer is not a prerequisite of section 2(1). If it were, the 
applications in KBM and Charmaine could not have succeeded as, in view of the seasonal nature 
of the work, there would not have been any Crown employees performing it immediately prior 
to the transfers of undertakings which occurred in those cases. Moreover, the narrow interpreta- 
tion of section 2(1) on which the “‘lack of continuity argument”’ is based gives rise to a serious 
anomaly from a labour relations perspective. If Crown counsel’s interpretation of section 2(1) is 
correct, even if the Union acted as expeditiously as possible to preserve its bargaining rights by 
filing and successfully pursuing an application under the Act shortly after an undertaking was 
first transferred by the Crown to an employer by means of a contract, the Union would be 
unable to continue to preserve those bargaining rights if, after that contract expired or was ter- 
minated, the Crown transferred the undertaking to another employer without using Crown 
employees to perform any of the work in the interim. As indicated above, Union counsel con- 
tends that the word “employees” in the section 2(1) phrase “‘collective agreement with the 
Crown in respect of employees employed in the undertaking” should be interpreted to mean 
“those who would do the work if done by the Crown’”’. It is unnecessary for purposes of this 
decision to rule upon the validity of that proposed interpretation, which might bring within the 
ambit of the Act the contracting out of new functions which have never previously been per- 
formed by Crown employees. None of the applications covered by this decision involves such a 
situation. Snow plowing, garbage pick-up and disposal, janitorial work, operating and maintain- 
ing access points, and marking and tallying of trees have been and continue to be performed by 
Crown employees covered by the collective agreement between the Union and the Crown (al- 
though the number of Crown employees performing such work has been reduced by contracting 
out). Without attempting to provide a definitive interpretation of the phrase in question, we are 
satisfied that it is at least broad enough to encompass situations in which the Union has histori- 
cally had, and has at the time at which the contract transfers the undertaking to an employer, a 
collective agreement with the Crown in respect of Crown employees who perform the type of 
functions covered by the contract, irrespective of whether such functions are actually being per- 
formed at that time. This interpretation affords due recognition to the aforementioned differ- 
ence in wording between sections 2(1) and 4(1), and does not give rise to the aforementioned 
anomaly. Moreover, it is also reflective of the “fair, large and liberal construction and interpre- 
tation” which, as noted above, section 10 of the Interpretation Act directs be given to every Act 
of the Legislature. In light of our conclusion concerning the meaning of that phrase, we find no 
merit in Crown counsel’s submission that for section 2(1) to apply, there must be evidence that the 
work in question has been performed in the past by Crown employees in the precise location cov- 
ered by the contract. Thus, it is irrelevant (in respect of File No. 2324-88-R) whether the M.G.S. 


1039 


ever used Crown employees to perform janitorial work at the Centre, as it is clear from the evi- 
dence that it has used and continues to use Crown employees to perform that same function at 
other locations, and that such employees were and are covered by the Crown’s collective agree- 
ment with the Union. The same is true of the tree marking and tallying described above in 
respect of File No. 1617-88-R. As indicated above, the M.N.R. has done tree marking and tally- 
ing in the Lindsay District every year for at least the past six years, but the locations in which it 
has been performed have changed each year in accordance with the nature of the Ministry’s for- 
est management program, which requires different areas to be planted and tended at different 
times. To adopt in such a context the approach suggested by Crown counsel would be to unduly 
narrow the scope of the Act and thwart the attainment of its object of preserving bargaining 
rights in the context of the transfer of an undertaking from the Crown to an employer. 


[Emphasis added. ] 


a fp Similarly, in the instant case the evidence indicates that the Ministry has in recent years 
used its own employees to perform natural regeneration surveys in its North Bay Administrative 
District, and to perform ground (hand-spot) application of Velpar in its Blind River Administra- 
tive District. The precise locations in which those functions have been performed have changed 
from year to year in accordance with the nature of the Ministry’s forest management program, of 
which they are each a part. Under the circumstances, we are satisfied that, at all material times, the 
Union had a collective agreement with the Crown in respect of employees employed in the under- 
takings to which these applications pertain. 


28. Ms. Barker contended that the application pertaining to Hotchkiss should be dismissed 
because it was not filed with the Board during the time that Hotchkiss was carrying out its contract 
with the Ministry. However, nothing in the Act precludes the Board from dealing with an applica- 
tion which pertains to a contact which has been fulfilled prior to the application. The only time lim- 
its specified in the Act are the sixty-day periods referred to in clauses (a) and (b) of section 4(2), 
which apply to applications for termination of bargaining rights on the basis of a substantial change 
in the character of the undertaking. No such application is before us in these proceedings. When 
the Crown transfers an undertaking to an employer and a bargaining agent has a collective agree- 
ment with the Crown in respect of employees employed in the undertaking, the employer becomes 
bound by the collective agreement by virtue of section 2(1) of the Act. Thus, no application is nec- 
essary to give the collective agreement binding effect, as the employer is bound by it as a matter of 
law until the Board otherwise declares. Although delay on the part of a trade union in seeking to 
enforce rights under a collective agreement may in some circumstances support an arbitral declina- 
tion to remedy breaches of a collective agreement, nothing in the Act suggests that delay on the 
part of a trade union in filing an application under the Act constitutes a legitimate basis for releas- 
ing the employer from the binding effect of the collective agreement. Moreover, even if we were to 
assume (without deciding) that we could ‘“‘otherwise declare”’ on the basis of delay, there is no evi- 
dence that Hotchkiss has been prejudiced by any delay on the part of the Union, nor is there any- 
thing else in the circumstances of this case that would warrant such a declaration. 


a, Ms. Barker also asked the Board to determine which parts of the collective agreement 
were binding upon Hotchkiss. However, the Act gives us no jurisdiction to make such a determina- 
tion. Issues concerning whether particular provisions of the collective agreement applied to Hotch- 
kiss, and whether Hotchkiss breached those provisions, are matters for determination under the 
arbitration provision included in the collective agreement (or deemed to be so included by section 
44 of the Labour Relations Act), as are a number of the other matters raised by the respondents’ 
representatives in their submissions. 


30. Mr. Filion and Ms. Barker posed several questions based upon hypothetical fact situa- 
tions which give rise to a number of interesting issues. However, it is neither necessary nor appro- 
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priate for us to comment on those issues as they are not properly before us for adjudication in 
these proceedings. It is sufficient for purposes of the instant case to indicate that, on the totality of 
the evidence, we are satisfied that on or about June 17, 1989, the Crown (as represented by the 
Ministry) transferred to Hotchkiss Forestry Enterprises the aforementioned undertaking; that at 
the time of the transfer the Union had a collective agreement with the Crown in respect of employ- 
ees employed in the undertaking; and that as a result, Hotchkiss Forestry Enterprises became 
bound by that collective agreement by virtue of section 2(1) of the Act. 


ol. Having regard to the agreement of the parties to File No. 1329-88-R regarding the com- 
position of the bargaining unit, the Board, pursuant to section 4(1) of the Act, hereby determines 
that all employees of Hotchkiss Forestry Enterprises who performed the application of herbicide 
using the chemical Velpar by ground application in Villeneuve and Timbrell Townships, Blind 
River District, as per tender # BL 8802, save and except those employees otherwise excluded from 
the collective agreement between the Management Board of Cabinet and O.P.S.E.U., constitute a 
unit of employees appropriate for collective bargaining. 


Bue With respect to File No. 1073-88-R, the Board, for the reasons set forth above, hereby 
declares that the Crown has transferred an undertaking to Smith Forestry Consultants; that at the 
time of the transfer the Union had a collective agreement with the Crown in respect of employees 
employed in the undertaking; and that, as a result, Smith Forestry Consultants became bound by 
that collective agreement by virtue of section 2(1) of the Act. 


Sb With respect to File No. 1639-88-R, the Board, for the reasons set forth above, hereby 
declares that the Crown has transferred an undertaking to Nicoi Seguin; that at the time of the 
transfer the Union had a collective agreement with the Crown in respect of employees employed in 
the undertaking; and that, as a result, Nicol Seguin became bound by that collective agreement by 
virtue of section 2(1) of the Act. 


DECISION OF BOARD MEMBER W. H. WIGHTMAN; October 20, 1989 


I am of the opinion that in these cases, as in Dunning Paving Limited, [1989] OLRB 
Rep. July 714, the Successor Rights (Crown Transfers) Act is being interpreted by the majority in a 
fashion. such as to effectively deny to the respondents freedoms guaranteed under both Section 3 of 
the Labour Relations Act and Section 2(d) of the Canadian Charter of Rights and Freedoms, as 
articulated in Part I of the Constitution Act. 


The applications seek from the Board a benefit which might properly be sought through 
the negotiation of more stringent collective agreement provisions regarding the contracting out of 
work. In the collective bargaining forum the parties themselves would be able to fashion mutually 
acceptable resolutions of problems raised by the fact situations described in the majority decision. 
The flexibility which collective bargaining affords would result in resolutions much to be preferred 
over that of this tribunal which, perhaps necessarily, subordinates practical considerations in 
favour of a determination as to whose definition of an “undertaking” shall prevail. 


I am also of the view that the majority decision both here and in Dunning Paving 
Limited must not reflect the intent of the Legislators since their effect is to severely inhibit the abil- 
ity of the Government to enter into and withdraw from various activities at times and under cir- 
cumstances which, in the view of our elected representatives, best serve the public interest. Yet 
this will surely be the case since prospective purchasers or contractors from the private sector will 
be averse to acquiring obligations to a public service union along with the purchase or contract. 


The anomalies created by the majority decision and pointed out by Mr. Filion and Ms. 
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Barker are indeed hypothetical in that they have not yet occurred but they are not abstract since 
the seasonal needs are of a recurring nature. The fact that employees could be frustrated in a wish 
to be represented by another union or no union, the fact that serious questions could arise as to the 
nature and extent of liabilities a “new” contractor might inherit from a prior (seasonal) contractor 
and the certainty that the Crown will be precluded from having the work accomplished at the low- 
est cost to the taxpayer, all strike me as compelling reasons for the Board to exercise its discretion 
in the form of a denial of these applications, thus effectively referring the matter back to the par- 
ties and the collective bargaining process. I would have so ordered and I would have granted Mr. 
Filion’s request for reconsideration of Dunning Paving Limited. 


1468-88-R United Brotherhood of Carpenters and Joiners of America, Local 
Union 27, Applicant v. 162706 Canada Inc., (Eddie Bauer), Respondent 


Certification - Construction Industry - Applicant seeking certification under construction 
industry provisions - Evidence showing only two employees in bargaining unit - Employees in ques- 
tion not performing construction industry work for majority of time on date of application - Major- 
ity of time test appropriate to assist in determining whether employee falls within a construction 
‘‘craft’’ - Application dismissed 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members J. Trim and C. A. Ballentine 


APPEARANCES: N. L. Jesin and Robert Reid for the applicant; Joseph N. Tascona and Deborah 
B. Divis for the respondent. 


DECISION OF THE BOARD; October 18, 1989 


i This is an application for certification brought pursuant to the construction industry pro- 
visions of the Act. The parties disagree as to whether it has been properly brought under the con- 
struction industry provisions of the Act. The respondent asserts that it is not an employer in the 
construction industry. The applicant alleges otherwise. Intertwined with this issue is the dispute 
between the parties regarding the duties and responsibilities of the two employees whom the appli- 
cant claims are properly included in the bargaining unit for which it seeks certification. That unit is 
described in the application in the typical or usual manner and in conformity with section 144(1) of 
the Labour Relations Act (‘the Act’’) as follows: 


all carpenters and carpenters’ apprentices employed by the employer in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario; and 


all carpenters and carpenters’ apprentices employed by the employer in Board Area 8 excluding 
the industrial, commercial and institutional sector, save and except non-working foremen, and 
persons above the rank of non-working foreman. 


PR, The respondent (Eddie Bauer) operates retail stores under the name of Eddie Bauer. 
On and about September 16, 1988, it caused to be constructed a retail store in the Fairview mall. 
That construction was generally performed through the engagement of various contractors. The 
focus of this case is whether the final installation and assembly of shelving and certain other store 
display units is construction work. Counsel for Eddie Bauer asserts that the shelving and display 
units are not “fixtures” but are merely chattels. He argues therefore that Eddie Bauer is not an 
employer in the construction industry. In so doing, he relies primarily upon Disney Display, [1986] 
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OLRB Rep. Feb. 236 and Re Royal Bank of Canada and Saskatschewan Telecommunications 
(1985) 20 D.L.R. (4th) 415 (Sask C.A.). 


3: Counsel for the union on the other hand asserts that the various shelving and other dis- 
play structures are affixed to the wall, must therefore be considered “fixtures” with the result that 
Eddie Bauer employees who assembled and installed those fixtures were employed in the construc- 
tion industry by Eddie Bauer. Counsel for the union further asserted that although a portion of the 
display structures assembled on the date of application were admittedly free-standing display struc- 
tures, the assembly and installation of those free-standing display structures had to be assessed in 
light of the other construction activities which occurred on September 16, 1988, the date of applica- 
tion. Counsel submitted that the Board ought to focus upon the fact that all of the activities of the 
persons directly employed by Eddie Bauer were performed upon a new construction site and not in 
a operating retail store. At the relevant time the store had not yet opened. Eddie Bauer through its 
own employees and by engaging various contractors was still in the process of “building” the store. 
He argued that had the assembly and installation of these shelving and other types of display units 
been part of the general construction contract it would undoubtedly have been considered con- 
struction work. The fact that it was not part of the general contractor’s construction contract, but 
was performed by Eddie Bauer employees therefore, should not make a difference in the determi- 
nation that this was construction work. As a result, it was argued that Eddie Bauer was an 
employer in the construction industry. In support he referred to the decision of the Board in Board 
of Education for the City of Windsor, [1988] OLRB Rep. March 342 and the cases referred to 
therein. 


4. In our view, in the circumstances of this case, we need not decide whether the final 
assembly and installation of these various display units is or is not work in the construction indus- 
try. Upon the evidence before us, it is clear that, even if this work was work within the construc- 
tion industry, the only two persons whom the applicant asserts in the bargaining unit (and the only 
two persons on the employer’s schedule of employees) did not in fact perform that work for a 
majority of the time on the date of application. Therefore, assuming without finding that this work 
was work within the construction industry and that the application has been properly brought 
under the construction industry provisions of the Act, we propose to dispose of the application 
after reviewing the nature of the work performed by these two persons on the date of application. 


Se Before so doing, we find it helpful to briefly review the Board’s jurisprudence in respect 
of the ‘“‘date of application” and the “‘majority of time” tests employed by the Board. These tests 
were reviewed and subsequently applied in a recent decision of the Board, Wraymar Construction 
and Rental Sales Limited, [1989] OLRB Rep. June 682. There the Board stated: 


10. In E & E Seegmiller Limited, supra, the Board reviewed, at paragraph 12, its then existing 
practice with respect to determining who is an employee in the bargaining unit for purposes of 
applications for certification in the construction industry: 


In applications for certification in the construction industry, a person must be at work 
for the respondent employer on the date that the application is made in order to be 
included in the bargaining unit for the purposes of “‘the count” (see for example 
Smiths Construction Company Arnprior Limited, [1984] OLRB Rep. Mar. 521 among 
others). In addition to actually being at work, the employee must have spent a major- 
ity of his time on the date of application doing bargaining unit work (see for example 
O. J. Jaffrey Limited, [1964] OLRB Rep. Aug. 233; Clairson Construction Company 
Limited, [1968] OLRB Rep. April 126; George and Asmussen Limited, [1971] OLRB 
Rep. Oct. 683 among others). Where an employee was doing the work of one trade or 
craft on the date of application but prior thereto had been engaged in doing the work 
of several trades or crafts at the same wage rates, the Board has long been willing to 
examine a period of time prior to the date of application that is representative for pur- 
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poses of ascertaining what work the employee spends the majority of his/her time 
doing and so determine whether or not that employee should be included in the bar- 
gaining unit. The length of this “representative period” has heretofore varied on a 
case by case basis (see for example Heath Construction Inc., [1977] OLRB Rep. 691; 
J. M. Chartrand Realty Ltd., [1978] OLRB Rep. May 423; Di Marco Plumbing & 
Heating Company Limited, [1985] OLRB Rep. May 659; Des-Build Development 
Limited, [1983] OLRB Rep. Nov. 1793 among others). It has also been suggested that 
the Board may look to the primary reason for which the employee was hired in order 
to determine his/her classification (Pre-Con Murray, [1965] OLRB Rep. Jan. 1003) 
but this test has largely been used in the circumstances where the evidence of what the 
employee actually did does not answer the question of whether the employee should 
be included in the bargaining unit (see for example Des-Build Developments Limited, 
supra and Dufresne Piling Co. (1967) Ltd., [1984] OLRB Rep. July 924). In sum- 
mary, the Board has looked at the following criteria in making its determinations: 


(a) whether the person concerned was employed by the respondent 
and at work on the date of application; and 


(b) ifso, the work that that person spent the majority of his/her time 
doing on the date of application; or 


(c) where, previous to the date of application, the person has been 
engaged in the work of more than one trade or craft and the 
work s/he performed on the application date does not accurately 
reflect the work s/he normally spends the majority of his/her time 
doing, the work done by that employee during the appropriate 
representative period prior to the date of application; or 


(d) where there is inconclusive evidence with respect to the work in 
which an employee has been engaged, any other relevant factor, 
including the primary reason for hire. 


(See also Gilvesy Enterprises Inc., supra, at paragraphs 16 and 17). The Board went on, at para- 
graph 23, to state that: 


... However, it appears to us that recourse to a “‘representative period” has made the 
certification process in the construction industry less consistent, certain, and expedi- 
tious than it might be. The use of any such period is inconsistent with the requirement 
that a person be both employed by the respondent and at work on the date of applica- 
tion. The very nature of a “representative period” is such that its length will vary 
according to the circumstances of the particular application and creates uncertainty. 
Looking to a “‘representative period” overlooks the fact that once a trade union has 
been certified as bargaining agent for a bargaining unit of employees of an employer 
in the construction industry, any collective agreement to which that employer 
becomes bound, whether a provincial agreement or not, will apply to persons doing 
the work covered by that agreement. Consequently, whether or not an employee is 
covered by a particular collective agreement and represented by a particular bargain- 
ing agent depends on the work that s/he is doing at the time and is in no way depen- 
dent upon the work that s/he performed during any previous period. Further, the use 
of a “representative period” had tended to result in protracted and expensive pro- 
ceedings before the Board. Because it is important that the Board’s policies and tests 
be consistent and create as certain, equitable, and expeditious a means as possible for 
ascertaining which persons are in a bargaining unit, and having regard to the nature of 
applications for certification in the construction industry, we take the view that the 
Board should eliminate its use of a “representative period” and restrict itself to the 
following criteria: 


(a) whether the person was employed by the respondent and at work 
on the date of application; and 
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(b) if so, the work that that person spent the majority of his/her time 
doing on the date of application or 


(c) where there is no conclusive evidence with respect to the work 
that the employee performed on the date of application, any 
other relevant factor, including the primary reason for hire. 


15. While it is possible for an employee to be employed in different bargaining units at different 
times, s/he can only be in one bargaining unit at any one point in time. As the Gilvesy test and 
that line of cases demonstrates, the Board has concluded that, for construction industry certifi- 
cation purposes, the date of application (which is “‘the time the application was made”’ for the 
purpose of section 7(1)) constitutes a single point in time. Consequently, an employee can only 
be in one bargaining unit for certification purposes. (As Harnden & King Construction Ltd., 
[1987] OLRB Rep. Dec. 1510 (at paragraph 14) demonstrates, the Board has also arrived at this 
conclusion without reference to the Gilvesy test or that line of cases.) Pursuant to the Gilvesy 
test, the bargaining unit an employee is in, if any, is the one in which s/he spent a majority of 
his/her time in on the date of application. The Board is aware that this can result in some appar- 
ent anomalies. However, it is also the Board’s experience that such anomalies do not arise very 
often. Further, any test employed by the Board in certification matters will be somewhat arbi- 
trary and create some anomalies, particularly at its edges. The application of the ‘‘majority of 
time on the date of application” test to determine which individuals are employees in the bar- 
gaining unit in a construction industry application for certification reflects the Board’s attempt to 
use as certain, equitable and expeditious a means as possible to ascertain who is in such a bar- 
gaining unit. 


16. There remains to be determined, however, what is meant by the “majority” of time on the 
date of application. Should it mean that an individual must have spent more than 50% of his/her 
working time on the date of application in a bargaining unit in order to be included in it for cer- 
tification purposes? Or should it mean that an individual will be considered to be in whichever 
bargaining unit s/he spends the most time in? If the first approach was adopted, an employee 
who worked at more than two kinds of work (or in more than two geographic areas) could work 
a full day but, having spent less than a majority of his/her working time at any one kind of work- 
(or in any one geographic area), end up being in no bargaining unit for certification purposes. 
The undesirable result can be avoided if the second approach is adopted. Accordingly, and even 
though as with any test there may be other anomalies, we favour that second approach. 


6. In the past it would appear that these tests have been employed only in the construction 
industry to determine into which of two craft units an employee falls. We were not referred to any 
decision of the Board where the majority of time test was employed to assist in the determination 
as to whether a person falls within a construction “craft” bargaining unit or a non-construction bar- 
gaining unit. In our view, application of the majority of time test is equally appropriate in these cir- 
cumstances. In particular, we concur with the two observations of the Board in Wraymar that: 


(a) although it is possible for an employee to be employed in different bargaining units at 
different times, he/she can only be in one bargaining unit at any one point in time, 
and 


(b) that an individual should be considered to be in whichever bargaining unit he/she 
spends the most time in. 


ue Not only would application of the majority of time tests in the present circumstances be 
consistent with the Board’s general approach when dealing with applications in the construction 
industry, a similar, although perhaps not identical approach has been used by the Board in certain 
applications that do not relate to the construction industry. Thus, in the non-construction industry 
applications for certification, the Board has recognized that the employees of a particular employer 
may constitute more than one bargaining unit or potential bargaining units for purposes of collec- 
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tive bargaining. This, combined with a notion of the exclusivity of the trade union to act as bar- 
gaining agent for the employees has, for example, caused the Board in applications dealing with 
“occasional teachers”’ to enunciate a test focusing upon which, of two potential units, (whether the 
elementary or secondary school panel) an employee has the “‘greatest attachment’. Thus, in the 
Board of Education for the City of Hamilton, [1987] OLRB Rep. June 847, the Board stated at pp 
849-850: 


7. The employees of any particular employer may constitute more than one bargaining unit or 
potential bargaining unit for the purposes of collective bargaining. In the industrial context, for 
example, office and clerical employees are ordinarily regarded as forming an appropriate bar- 
gaining unit separate and distinct from the ‘“‘plant” unit of employees engaged in production. 


8. A bargaining unit comprises the employees for whom a particular trade union is to be the 
exclusive bargaining agent. The notion of exclusivity requires that bargaining units be so defined 
as to ensure that an employee falls within only one such unit at any particular point in time. 
Returning to the industrial example in which office and clerical employees are excluded from 
the unit into which plant employees fall, an employee may move back and forth between the 
office and the plant and so fall within the plant unit and the office unit at different times, but 
that employee cannot be in both units at the same time: see Laurent Lamoureux Co. Ltd. [1985] 
OLRB Rep. Nov. 1618 at paragraph 15. 


9. In circumstances in which teachers receive a variety of teaching assignments in the course of a 
year, the application as of a particular date of the test propounded in City of York Board of 
Education, supra, can lead to the conclusion that the employee was in two or more bargaining 
units simultaneously on that date. The Board had to deal with this problem in The Board of 
Education for the City of Scarborough, [1987] OLRB Rep. Jan. 119. In that decision, the Board 
concluded that teachers who “ordinarily” acted as substitutes for secondary school teachers but 
“occasionally” worked in the elementary schools in the year preceding the relevant date, should 
not be regarded as falling within the bargaining unit of elementary panel occasional teachers as 
of that date. We take this to mean that when the application of the York test places a particular 
teacher in more than one existing or potential unit of teachers, that teacher will be treated as 
falling within the bargaining unit to which he or she has the greatest attachment as of that time, 
in terms of the relative quantities of work performed during the year preceding the relevant date 
in each of the bargaining units of teachers employed by the subject school board. 


8. After considering the submissions of the parties and the Labour Relations Officer’s 
report in this matter, the Board finds that neither Mr. Gehman nor Mr. Male engaged in the 
assembly and installation of the displays for the majority of their time on the date of application. 
Mr. Gehman was the second Assistant Store Manager whose primary role throughout the day 
(September 16, 1988) was to assist in the supervision of the approximately thirty employees who 
were working in the store on that day in order to get the store “ready”’ for its opening. Mr. Male 
was the Quality Assurance Supervisor and Assistant Warehouse Supervisor who was also at the 
store for that purpose on that day. Neither Mr. Gehman nor Mr. Male spent more than one and a 
half hours of their work day (in the case of Mr. Gehman, a work day that lasted from 8:30 a.m. to 
10:00 p.m.) in the assembly or installation of the display units. The remainder of their day was 
spent in floor supervision of the other employees, directing those other employees, receiving, 
unpacking and ultimately displaying the store merchandise upon the shelves and other display 
units. The evidence discloses that the majority of the time spent by these employees was in “setting 
up” the store with merchandise. The majority of time was not spent performing work within the 
bargaining unit sought by the applicant. Alternatively, it can be said that these persons have a 
“greater attachment” to a notional or potential non-construction bargaining unit. 
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In view of the fact that there were no employees employed within the bargaining unit 
sought by the applicant on the date of application, this application is hereby dismissed. In the 
result, the Board will not inquire further into the other matters and issues raised in this application 
for certification. 





1247-89-R; 1364-89-R Labourers’ International Union of North America, Ontario 
Provincial District Council, Applicant v. M. Pickard Construction Co. Ltd., 
Respondent v. International Union of Operating Engineers, Local 793, Intervener 
v. Group of Employees, Objectors; International Union of Operating Engineers, 
Local 793, Applicant v. M. Pickard Construction Co. Ltd., Respondent v. Lab- 
ourers’ International Union of North America, Ontario Provincial District Coun- 
cil, Intervener v. Group of Employees, Objectors 


Certification - Construction Industry - Natural Justice - Practice and Procedure - Union 
filing certification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no clear 
statutory authority to deny natural justice to second applicant by moving terminal date forward - 
Board declining to change later terminal date for second application 


BEFORE: R. A. Furness, Vice-Chair, and Board Members W. Gibson and C. A. Ballentine. 


APPEARANCES: Jules Bloch, Gerry Varricchio, Steve Leitch and Keith Rimmington for the Lab- 
ourers’ International Union of North America, Ontario Provincial District Council; J. Liberman 
and M. Pickard for the respondent; Mary Hart and David Ottaway for the International Union of 
Operating Engineers, Local 793; Randy Johnston, Jim Cathrae and Andrew McCutcheon for the 
objectors. 


DECISION OF THE BOARD; October 20, 1989 


ile The applicant in Board File No. 1247-89-R (the “‘first application”’) filed its application 
for certification on August 15, 1989, and the terminal date fixed for the first application was August 
28, 1989. The applicant in Board File No. 1364-89-R (the “subsequent application’’) filed its appli- 
cation for certification on August 28, 1989, and the terminal date fixed for the second application 
was September 12, 1989. 


ys It appears to the Board that employees affected by the first application are also affected 
by the subsequent application. Section 103(3) of the Labour Relations Act contemplates the situa- 
tion which has arisen with respect to the first application and the subsequent application. The 
Board has normally applied the provisions of section 103(3)(a) where a subsequent application has 
been filed on or before the terminal date of the first application. The Board has normally applied 
the provisions of section 103(3)(b) where a subsequent application has been filed after the terminal 
date of the first application. This panel of the Board is unaware of any instances where the Board 
has applied the provisions of section 103(3)(c) in circumstances similar to the facts in these two 
applications for certification. 


3: At the hearing, the Board invited the submissions of the parties with respect to the 
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application of section 103(3) to the circumstances of these two applications for certification. It was 
the position of counsel for the Labourers’ International Union of North America, Ontario Provin- 
cial District Council (the ““Labourers”’) and counsel for the respondent that if the Board applied 
the provisions of section 103(3)(a) the terminal date of the subsequent application ought to be the 
terminal date of the first application, namely, August 28, 1989. If this argument prevails, it would 
mean that the subsequent application would have both an application date and a terminal date of 
August 28, 1989. It was the position of counsel for the Labourers and the respondent that if the 
International Union of Operating Engineers, Local 793 (‘‘Local 793’) wanted to preserve the ter- 
minal date of the subsequent application, then Local 793 would have to have the subsequent appli- 
cation dealt with according to the provisions of section 103(3)(b). In the view of counsel for the 
Labourers and the respondent, the act of Local 793 in “sheltering” the subsequent application 
under the first application quite fairly led to the subsequent application having a filing date and a 
terminal date of August 28, 1989. Counsel for Local 793 argued that the subsequent application 
ought to be dealt with under the provisions of section 103(3)(a), that the application date of the 
subsequent application ought to be August 15, 1989, and that the terminal date of the subsequent 
application ought to be September 12, 1989. 


4. The Board was not referred to any authorities for the positions argued by counsel for 
the Labourers and the respondent. In our view, the analogy of “‘sheltering’”’ which may be appro- 
priate in the context of a mechanic’s lien action is not appropriate in the Labour Relations Act. The 
purpose of section 103(3) is to provide the Board which statutory authority for dealing with situa- 
tions were two or more competing trade unions file their applications for certification within a cer- 
tain band of time. Section 103(3) is not meant to confer advantages on the trade union which suc- 
ceeds in filing its application before other trade unions to the extent of denying natural justice to 
the trade unions which file their applications for certification on a subsequent date. 


>: If the Board were to accept the arguments of counsel for the Labourers and the respon- 
dent, the membership evidence filed by Local 793 would be rendered untimely and the statements 
of objection to the application for certification by Local 793 filed by objectors would also be ren- 
dered untimely. This would be the case even though Local 793 and the objectors had proceeded 
with the advice of the Registrar that the terminal date in the subsequent application was Septem- 
ber 12, 1989. This panel is not aware of a single example where the Board has moved a terminal 
date forward in the manner suggested by counsel for the Labourers and the respondent. 


6. In representational issues before the Board such as certifications and terminations of 
bargaining rights, the critical dates are the application date and the terminal date. Section 
103(3)(a) permits the Board to “‘treat the subsequent application as having been made on the date 
of the making of the original application’”’. However, section 103(3)(a) is silent on the terminal 
date. In our view, given the serious consequences of moving the terminal date forward, it would 
require clear and explicit language in order for the Board to adopt the argument of counsel for the 
Labourers and the respondent. 


V. For the foregoing reasons, the Board treats the subsequent application as having been 
made on August 15, 1989, the date of the making of the original application pursuant to section 
103(3)(a). Moreover, the terminal date of the subsequent application remains as September 12, 


8. A Labour Relations Officer is authorized to inquire into and report to the Board on this 
list and composition of the bargaining unit. 
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1374-89-R United Steelworkers of America, Applicant v. 445733 Ontario Ltd., 
c.o.b. as McLean Security, Respondent 


Certification - Natural Justice - Practice and Procedure - Security Guard - Board recog- 
nizing potential notice problem for guards with irregular work pattern and no fixed place of employ- 
ment - Board following usual practice where neither union or employer raise notice questions - 
Board to require employee addresses from employer for service by mail where union or employer 
identifying notice problem 


BEFORE: R. O. MacDowell, Alternate Chair, and Board Members D. A. MacDonald and C. A. 
Ballentine. 


DECISION OF THE BOARD; October 12, 1989 


is This is an application for certification. It is one of a series of similar applications in 
which the United Steelworkers of America seeks to represent security guards working in the Prov- 
ince of Ontario. 


De On September 21, 1989 the parties met with a Board Officer, in Ottawa, and settled all 
matters in dispute between them, other than what might be colloquially described as the “Charter 
issue’. That issue concerns section 12 of the Labour Relations Act which reads as follows: 


12. The Board shall not include in a bargaining unit with other employees a person employed as 
a guard to protect the property of an employer, and no trade union shall be certified as bargain- 
ing agent for a bargaining unit of such guards and no employer or employers’ organization shall 
be required to bargain with a trade union on behalf of any person who is a guard if, in either 
case, the trade union admits to membership or is chartered by, or is affiliated, directly or indi- 
rectly, with an organization that admits to membership persons other than guards. 


33 Section 12, on its face, prevents the United Steelworkers of America from representing 
security guards even though, as in the instant case, the majority of the employees have indicated 
their desire to be represented by the applicant union. The propriety of that limitation is being con- 
tested in a number of other cases currently before the Board. The union claims that this restriction 
on its members’ freedom of association is contrary to the Canadian Charter of Rights and Free- 
doms. The parties in the instant case have concluded that this matter should be adjourned pending 
a resolution of the union’s ‘‘Charter challenge” in those other cases. 


4, This decision is not concerned with these matters of high principle or the constitutional 
validity of section 12 of the Labour Relations Act. We are here concerned with a more prosaic 
question: how do we best give notice to employees potentially effected by this certification applica- 
tion? 


3: Security guards like those involved in this case, often patrol and protect the property of 
their employer’s clients. They may not work on their employer’s premises at all. Indeed, they may 
only occasionally visit their employer’s premises for the purpose of picking up their pay cheques, 
receiving special instructions, or obtaining their work schedule for the next week(s). The place 
where they regularly perform their work is neither owned nor controlled by their employer. 
Accordingly, a posting on the employer’s premises may not, in some cases, provide a timely notice 
of the union’s certification application. 


6. The union urges the Board to adopt a “‘policy” in all “guards” cases of requiring the 
employer’s clients to post notices on their premises where they will come to the attention of the 
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guards potentially effected by the union’s various applications. Further, the union asserts that, in 
each case, the Board should appoint a Labour Relations Officer to visit the location of each client 
to effect and monitor such posting. The Board has the power to do this pursuant to section 
103(2)(d) of the Labour Relations Act: 


103.- (2) Without limiting the generality of subsection (1), the Board has power, 


(d) to require persons or trade unions, whether or not they are parties to proceed- 
ings before the Board, to post and to keep posted upon their premises in a con- 
spicuous place or places, where they are most likely to come to the attention of 
all persons concerned, any notices that the Board considers necessary to bring to 
the attention of such persons in connection with any proceedings before the 
Board. 


ig We might note that the respondent employer in the instant case makes no such request, 
nor does it assert that its employees have not had adequate notice of this proceeding. No employee 
has complained about the adequacy of notice. Finally, although raising its general “‘concern’’, the 
union does not assert any facts concerning the work pattern of the employees in this case which 
would justify any departure from the Board’s usual posting practice. The union merely asserts that 
there might be a problem, so the Board should take these extraordinary steps. 


8. The Board has always recognized that in some employment situations special steps must 
be taken in order that employees will receive notice of certification proceedings. It does not follow, 
however, that it is necessary to authorize Labour Relations Officers to travel throughout Ontario 
posting notices on the premises of the employer’s clients. Not only might that raise some difficult 
legal questions in respect of businesses not themselves covered by the Labour Relations Act (Em- 
bassies or buildings operated by the Federal Crown, for example), but it still would not insure that 
the guards would receive timely notice. Such approach would require a significant commitment of 
Board resources without a concomitant assurance that notice would be effected; moreover, as we 
have already pointed out, the “problem” raised by the trade union is, at this point (and despite 
many similar applications before the Board) entirely hypothetical. 


2; We do agree, though, that a potential problem does exist and that where such problem 
is identified by either the union or a respondent employer, the Board should modify its general 
approach as it has done in the case of supply teachers who are called in on an irregular basis and 
move from school to school. There, too, employees have an irregular work pattern and no fixed 
place of employment so that postings may not come to their attention. In the case of occasional 
teachers the Board now routinely requires the employer to prepare and provide to the Board a list 
of addresses - usually on address labels - so that the Board can send notice, by mail, to the employ- 
ees in the proposed bargaining unit. Notice by mail is also used in the construction industry where 
similar problems sometimes arise. 


10. We therefore propose to adopt the following practice when dealing with applications 
regarding security guards. Where neither the trade union or employer raise any notice questions 
the Board will follow its usual practice, authorized by the Rules, requiring a posting on the 
employer’s premises in such place or places where the notices will come to the attention of the 
employees affected by a certification application. Where employees regularly visit their employers 
office to pick up their cheques or receive instructions, that form of notice should be sufficient. 
However, where either the trade union or the employer identify a potential notice problem, the 
Board will direct the employer to supply the addresses of employees so that service can be effected 
by mail. This may entail an extension of the terminal date and some delay in processing the certifi- 
cation application, but, in all likelihood, the delay would be less than that involved in the approach 
suggested by the union, and the receipt of notice is more certain. 
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Ll Having regard to the agreement of the parties this matter is adjourned pending a resolu- 
tion of the “Charter issue” referred to above. If the union wishes to pursue its notice concern in 
this file, it should so indicate within twenty-one days of the release of this decision. It follows, of 
course, that if the union raises and the Board accepts its concerns about notice, at this stage, there 
would necessarily have to be an extension of the terminal date. 


0250-87-R United Brotherhood of Carpenters and Joiners of America, Local 27, 
Applicant v. Mollenhauer Limited, Respondent v. Labourers’ International Union 
of North America, Local 183, Intervener #1 v. Metropolitan Toronto Apartment 
Builders Association, Intervener #2 


Certification - Practice and Procedure - Pre-Hearing Vote - Representation Vote - Eligi- 
bility of single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence over right 
of employee to choose in representation vote - Board directing counting of ballot 


BEFORE: G. T. Surdykowski, Vice-Chair, and Board Members D. A. MacDonald and P. V. 
Grasso. 


DECISION OF THE BOARD; October 23, 1989 


1. Pursuant to the Board’s September 13, 1989 decision herein, the applicant and the 
respondent have both made written submissions with respect to whether or not the Board should 
count the single ballot cast in the pre-hearing representation vote held in this application for certifi- 
cation. 


Zs The applicant submits that the ballot cast in this case should not be counted because 
there was only one person eligible to vote (that is, there was only one person in the bargaining unit 
at the times material to the vote) and because counting the ballot would obviously reveal how that 
person voted. The applicant submits that a further representation vote should therefor be held. 
The respondent does not oppose the applicant’s request that the ballot not be counted but submits 
that there is no reason to hold a further vote and that the Board should dismiss the application. 


3. In any application for certification, the Board must determine the unit of employees 
that is appropriate for collective bargaining and the number of employees in it. Both of those 
determinations are made as of the time the application was made (that is, the date of application). 
The Board must then determine the number of employees in the bargaining unit who are members 
of the trade union seeking certification at a subsequent time, namely the terminal date fixed for the 
application. The level of membership that an applicant trade union is able to demonstrate among 
bargaining unit employees dictates whether an application must be dismissed, whether there must 
be a representation vote, or whether the trade union is entitled to be certified as the bargaining 
agent of the employees in the bargaining unit (in the absence of circumstances in which the Board 
finds it appropriate to direct that a representation vote be taken notwithstanding that the applicant 
would otherwise be entitled to be certified without one). In applications (like this one) in which an 
applicant has requested a pre-hearing representation vote, the determination of the appropriate 
bargaining unit and the number of employees in it for purposes of the application are made after 
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that vote is taken but both of these determinations and the determination of the applicant’s entitle- 
ment to that vote are made as of the date the application was made. The requirement that there be 
more than one employee in every bargaining unit which is the subject of an application for certifi- 
cation applies to the determination which must be made at the time the application was made. 
There is no requirement that there be more than one person in a bargaining unit at any other time. 


a Where a representation vote is held, only those employees eligible to vote may do so. In 
order to be eligible to vote, a person must have been an employee in a bargaining unit on the date 
the vote is ordered (or on the terminal date in case of a pre-hearing vote) and on the date the vote 
is taken, both of which dates are necessarily subsequent to the date of application. In City Plumb- 
ing (Kitchener) Limited, [1987] OLRB Rep. June 810, the Board was faced with an application for 
a declaration terminating bargaining rights in which the only person who was eligible to vote cast a 
ballot. In disposing of that application, the Board reviewed its practice in representation votes as 
follows: 


5. The Board’s practices with respect to voter eligibility in the representation votes that it directs 
be taken are well-established. It has developed a two-pronged voter eligibility rule based on two 
material dates; the date of the Board decision ordering the vote (or, on the terminal date fixed 
for a certification proceeding in which a pre-hearing vote has been requested) and the date the 
vote is taken. The object of the Board’s practices is to provide certainty and finality in proceed- 
ings where representation votes are taken, and to reduce the likelihood of attempts to gerry- 
mander the voters list in an effort to influence the outcome of a vote (see London District Crip- 
pled Children’s Treatment Centre, [1980] OLRB Rep. April 461 and Crowle Electrical Limited, 
[1982] OLRB Rep. Oct. 1458). 


6. The Board has also long recognized that there is a difference between employment in the con- 
struction industry and non-construction employment. A major difference between the two is 
that employment in the construction industry tends to be intermittent and transitory relative to 
non-construction employment. A great deal of construction work is seasonal or subject [to] 
interruption due to inclement weather. When they do work, construction employees tend to 
work in small crews and continuous employment with any given employer is often measured in 
weeks or months rather than years. In recognition of the differences between them, the Board 
has established a practice of approaching the two situations differently. For example, in both 
applications for certification and termination proceedings, the employer involved is required to 
file with the Board a list of employees in the bargaining unit so that the Board can, as it must, 
ascertain the level of employee support of the application before it. In proceedings relating to 
the construction industry, the Board counts only these persons actually at work in the bargain- 
ing unit on the date of application in determining the number of employees in the bargaining 
unit. In contrast, in non-construction proceedings, the Board does not require an individual to 
be at work in the bargaining unit on the date of application for purposes of the count so long as 
s/he was an employee in the unit on that day, and did actually work in it on at least one day in 
the thirty day period prior to and one day in the thirty day period subsequent to the date of 
application. Similarly, when a representation vote is held in the course of proceedings involving 
the construction industry, a person is entitled to vote if s/he was at work in the voting constitu- 
ency on the date of the Board’s decision directing the vote (or, where a pre-hearing vote is 
requested in a certification application, on the terminal date), and the day of the vote. In non- 
construction matters, on the other hand, an individual is entitled to vote if s/he was employed in 
the voting constituency on those two material dates. Being ‘‘at work in” the voting constituency 
requires an individual to be physically on the job. Being “employed in” the voting constituency 
does not require a person’s physical presence at work so long as s/he has not been permanently 
removed from employment in the voting constituency. This distinction illustrates the Board’s 
practice of focusing on specific dates in construction industry proceedings and on periods of time 
in non-construction matters, and it reflects the Board’s attempt to accommodate the differences 
between the two employment situations. 


7. Contrary to what counsel for the respondent suggests, so long as employment in the voting 
constituency is not terminated, in neither case does the Board require an individual to be at 
work in it for any minimum period of time, or at all, during the period between the two material 
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dates in order to be eligible to vote. It would be impractical and unrealistic to impose any such 
requirement. It is to be expected that some employees will not be at work, or if at work not be 
performing work within the voting constituency, during some part, or all, of the period between 
the date of the Board decision directing the vote (or the terminal date in the case of a pre-hear- 
ing vote), and the day the vote is taken. That is particularly true in the construction industry 
where the vagaries of employment are such that it is possible, even likely, that imposing a 
requirement that an individual perform work in the voting constituency during that intervening 
period would, in many cases, result in there being no one entitled to cast a ballot. The Labour 
Relations Act provides employees with an opportunity to join and be represented by a trade 
union in their employment relations with their employer, and also permits them to terminate 
that trade union’s right to represent them, if they see fit to do so. It would be inappropriate for 
the Board to adopt procedures which would effectively deny either right. Furthermore, such a 
requirement could create uncertainty and invite protracted litigation, neither of which is desir- 
able in labour relations matters, particularly those relating to representation rights. 


8. The purpose of the Board’s practices is to ensure that the persons affected by the outcome of 
a vote; that is, the employees in the bargaining unit affected, have an opportunity to participate 
in a representation vote where one is directed. To achieve that goal, the Board has formulated 
different approaches to employment in the construction industry and non-construction industry 
employment in response to the differences between the two employment situations. Some of 
those differences in approach have already been discussed. They are also reflected in the differ- 
ence in the meaning that the Board has ascribed to the standard language it has long used to 
describe voter eligibility in representation votes in the construction industry compared to that in 
non-construction votes. In the result, in non-construction matters, a person need not be “at 
work in” the voting constituency at any time so long as s/he is “employed in it”. In construction 
matters, the same eligibility terminology has been made equivalent to “at work in” so that a 
person must be at work in the voting constituency on both of the material dates; that is, the date 
of the Board decision ordering the vote (or the terminal date in the case of a pre-hearing vote), 
and the day the vote is taken in order to be eligible to vote (see Crowle Electrical Limited, 
supra). This reflects the Board’s attempt to strike a balance between the vagaries of employ- 
ment in the construction industry and the object of affording affected employees an opportunity 
to vote. 


[emphasis supplied] 


It is evident that the Board’s comments in that case, with which we agree, were directed at both 
termination and certification proceedings. 


ay On occasion, a representation vote is taken in which one or more persons whose entitle- 
ment to vote is challenged cast ballots. The ballots cast by such persons are sealed and segregated 
from the rest of the ballots. The parties may agree to have the non-segregated ballots counted 
prior to any determination of the right of those persons who cast segregated ballots to vote. In 
some such cases, an equal number of votes have been cast in favour of and against the applicant 
trade union. In such circumstances and where there is a single segregated ballot cast by a person 
who is subsequently found to have been entitled to vote, the Board’s general practice is to direct 
that a new vote be taken so as not to reveal how that person voted (see Omstead Foods Limited, 
[1987] OLRB Rep. Feb. 264; SGS Supervision Services Inc. Qualitest Technical Division, [1981] 
OLRB Rep. Oct. 1471). This practice of counting the non-segregated ballots is premised upon the 
agreement of the parties which is made with a knowledge that they are taking an (avoidable) risk 
that a further vote may have to be held. In our view, that situation is both anomalous and distin- 
guishable from the one before the Board in this case. 


6. In any case in which the voting constituency is small or where a small number of ballots 
is cast, there is some danger that counting the ballots will reveal how those who cast them voted. 
For example, if only two people are eligible to vote (or only two people cast ballots) there is a fifty 
per cent chance that both voted the same way and that that will be disclosed when the ballots are 
counted. Similarly, if three people are eligible to vote (or only three people cast ballots) there is 
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twenty-five per cent chance of such disclosure, if four people are eligible to vote (or only four peo- 
ple cast ballots) there is a 12.5 per cent chance of such disclosure, and so on. It is only when eight 
people are eligible to vote (or only eight people cast ballots) that there is a less than one per cent 
chance that they will vote in a manner such that how they voted will be revealed. (We also observe 
that in circumstances where non-segregated ballots are counted and the margin of votes between 
the options with respect to which the vote was held is less than the number of segregated ballots 
cast by persons who are subsequently found to have been entitled to vote, it is possible that the 
way they voted will be revealed.) The vagaries of employment in the construction industry are such 
that it is not uncommon for there to be fewer than eight people in a voting constituency or for 
fewer than eight people to cast ballots in a vote. There is nothing in the legislation or otherwise 
which requires either that more than one person be eligible to vote or that more than one ballot be 
cast before a representation vote is ‘“‘valid”. While revelations of the manner in which any person 
has voted should be avoided if possible, secrecy of the ballot box should not be made an absolute 
objective. Nor, in the Board’s view, should such secrecy take precedence over the right of employ- 
ees to choose to be or not to be represented by a trade union and to express those wishes in a rep- 
resentation vote. Such questions are best answered by those eligible employees who decide to cast 
ballots. 


ve For the foregoing reasons, the Board is satisfied that, except in cases where it is appro- 
priate to apply the “build-up” principle (which, pursuant to section 119(2) of the Act, the Board is 
specifically authorized to disregard in the construction industry), the fact that only one person is 
eligible to vote, or that only one person has cast a ballot, will not, by itself, cause the Board to 
either defer the taking of a representation vote, or to hold a further such vote if one has already 
been taken. There is nothing in the mere fact that only one person was eligible to vote or only one 
person voted which, by itself, “invalidates” a representation vote. Nor is the Board persuaded that 
there is anything in the circumstances of this case which should cause it to refrain from counting 
the ballot cast. 


8. The Board therefore directs that the ballot box be unsealed and the ballot cast in this 
application for certification be counted, and that the applicant and respondent be advised of the 
results of the vote in accordance with the Board’s Rules of Procedure. 


3109-88-R; 3120-88-R International Brotherhood of Electrical Workers, Local 
353, Applicant v. P & M Electric (1982) Ltd., Northland Electric (Ont.) Limited, 
Respondent v. Group of Employees, Objectors; I.B.E.W. Construction Council 
of Ontario, International Brotherhood of Electrical Workers, Local 105, Interna- 
tional Brotherhood of Electrical Workers, Local 353, Applicants v. P & M Electric 
Limited, Pomico Holdings Inc., P & M Electric (1982) Ltd., Northland Electric 
(Ont.) Limited, Respondents 


Certification - Petition - Practice and Procedure - Reconsideration - Timeliness - Petitions 
sent to Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of filing date 
and rebuttable by clear contrary evidence - Board finding petitions filed in a timely manner - Recon- 
sideration appropriate 
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BEFORE: G. T. Surdykowski, Vice-Chair, and Board Members W. N. Fraser and H. Kobryn. 


APPEARANCES: S. B. D. Wahl, M. Oram and Robert Parker for the applicant; Stephen A. McArt- 
hur, Boyd Pollock and Brian Loewen for the respondents; W. Dermody (on July 20, Sept. 21, 22, 
1989 only), Leo DiTomaso and Jason Longworth for the objectors. 


DECISION OF THE BOARD; October 17, 1989 


i Pursuant to the Board’s decision dated June 7, 1989, the hearing with respect to these 
applications continued on June 12, 1989. At the hearing, the group of objecting employees, repre- 
sented by Leo DiTomaso, sought reconsideration of the Board’s finding, at paragraph 16 of the 
June 7, 1989 decision, that three of the petitions filed in opposition to the application for certifica- 
tion were untimely. They asserted that two of these three petitions had in fact been mailed to the 
Board by registered mail on April 3, 1989, the terminal date fixed for the application, notwith- 
standing that neither of the envelopes relating to the two petitions in question bears a postal stamp 
for a date earlier than April 4, 1989. The group of objecting employees produced one receipt con- 
taining a handwritten note to that effect, which note they asserted had been written by a “‘postal 
clerk’’. 


Z. The applicant argued that the Board should accept the envelopes on their face and 
refuse to hear any “‘extrinsic’” evidence suggesting that they, and the petition each contained, had 
been registered earlier. It submitted that “‘the time it is mailed’’, for purposes of section 75(1) of 
the Board’s Rules of Procedure, is the date on which a postal stamp indicates it was mailed. 


a Section 75(1) of the Board’s Rules of Procedure provides that: 


75.-(1) Where a document is required to be filed by these Rules, filing shall be deemed to be 
made, 


(a) at the time it is received by the Board; or 


(b) where it is mailed by registered mail addressed to the Board at its office at 400 Uni- 
versity Avenue, Toronto, Ontario, M7A 1V4, at the time it is mailed. 


It refers to the fact of a document being received by the Board or mailed to it by registered mail. It 
contains no deeming provision of any kind. (The only deeming provision in the Act with respect to 
the mailing of material to the Board is in section 113 which does not apply to the circumstances 
herein except, perhaps, by an analogy.) Consequently, the Board must concern itself, for the pur- 
pose of determining the timeliness of any documents (like petitions and membership evidence), 
with when in fact they were either received by the Board or sent to it by registered mail. In our 
view, the evidence which the objecting employees sought to adduce in support of their request for 
reconsideration is extrinsic evidence only in the sense that it is evidence other than that which is 
contained on the face of the relevant documents. It is is not extrinsic evidence in the sense that it 
relates to the construction to be given to them. Rather, it relates to the material fact of when the 
petitions were mailed by registered mail and is, as such, relevant and admissible. 


4, As Board Practice No. 17 indicates, the Board will reconsider a decision if the party 
requesting it proposes to adduce new evidence which it could not, with the exercise of due dili- 
gence, have obtained previously and that new evidence would be virtually conclusive of an issue of 
substance; or if a party wishes to make representations it had no previous opportunity to make (see 
also, for example, The London Soap Company Limited, [1987] OLRB Rep. Feb. 241; Capital Con- 
struction Corporation, [1988] OLRB Rep. Aug. 747). In our view, the evidence and representa- 
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tions which the objecting employees sought to present were on an issue of substance which they 
had not previously had an opportunity to address. 


a. Consequently, the Board ruled (orally) that the objecting employees would be permit- 
ted to lead evidence with respect to the mailing of the two petitions in question in support of their 
request for reconsideration. 


6. The objecting employees did not have the evidence in question available at the hearing 
on June 12, 1989. The applicant opposed any adjournment to permit them to obtain that evidence 
on the basis that the objecting employees had known that the two petitions in question appeared to 
be untimely since late April 1989 (having been so advised by the Registrar), and should therefore 
have come to the hearing prepared to proceed. We note that while the law is the same for every- 
one, Mr. DiTomaso is not a lawyer and he may not have understood that it was important to raise 
the question of the timeliness of the two petitions when the matter first came on for hearing on 
May 25, 1989. We also note that the Board did not deal with the petitions at the May 25, 1989 
hearing and Mr. DiTomaso did raise the matter at his first opportunity after receiving the Board’s 
June 7, 1989 decision. Further, the status of the two petitions in question was of primary impor- 
tance to the application for certification in that if they were found to be timely, the Board would 
have to inquire into their voluntariness and possibly into the applicant’s request for relief under 
section 8 of the Labour Relations Act. If they were found to be untimely, the applicant would be 
entitled to be certified subject to the disposition of the application under sections 1(4) and 63 of the 
Labour Relations Act and the concomitant determination of the name of the respondent in the 
application. Finally, the delay occasioned by an adjournment was only three days and would not, 
by itself, cause any significant delay in the proceedings. In all of the circumstances, the Board 
found it appropriate to adjourn the hearing until June 15, 1989, a date already scheduled there- 
fore, and ruled that it would hear the evidence and representations of the parties with respect to 
the objecting employees’ request for reconsideration, and, if the Board was able to dispose of that 
matter that day, with respect to the remaining matters in issue in these proceedings. 


a After hearing the evidence and representations of the parties with respect to the request 
for reconsideration, the Board ruled (orally), for reasons which follow, that it would allow the 
request. Accordingly, the Board varied paragraph 16 of its June 7, 1989 decision herein by ruling 
that five petitions, bearing fifteen signatures in all, had been filed in a timely manner. Of these, 
eight signatures were of employees in the bargaining unit and three of them were of employees 
who had previously signed an application for membership, and paid $1.00 with respect thereto, in 
the applicant. For the reasons previously given in paragraph 16 of the June 7, 1989 decision, the 
petitions were therefore relevant to the Board’s considerations in that if they were proved to be 
voluntary it would normally (and in this case subject to the request for relief under section 8 of the 
Act) raise sufficient doubt concerning the continued support enjoyed by the applicant to cause the 
Board to exercise its discretion under section 7(2) of the Act to direct that a representation vote be 
taken in this matter. 


8. The Board heard testimony from two employees of mail contractors of Canada Post and 
who, in effect, act as postal clerks. They testified with respect to the circumstances surrounding the 
mailing of the two petitions in question: one with respect to each petition. It was clear from their 
evidence that a postal registration stamp does not necessarily indicate when a document became 
mail within the possession, power or control of the Canada Post Corporation. This is because it is 
Canada Post’s inflexible policy to require that its mail contractors change the date on registration 
stamps to the following day after the last pick-up of registered mail is made by Canada Post from 
the postal sub-station operated by the mail contractor, even though the mail contractor may con- 
tinue to accept registered mail for some time after the last pick-up on that day. Consequently, if 


1056 


the last daily pick-up for a particular location is 3:15 p.m. but the mail contractor remains open 
thereafter, registered mail received prior to 3:15 p.m. is stamped with that day’s date, but regis- 
tered mail received after 3:15 p.m. is stamped with the date of the following day. The evidence 
established that once an envelope is accepted by a post office or postal sub-station, the party who 
has ‘“‘mailed”’ it cannot get it back. It also revealed that the time of the final pick-up from a postal 
sub-station is determined by Canada Post and that the schedule with respect thereto is changed 
from time to time. Finally, the evidence clearly established that each of the petitions in question 
were actually delivered to and received at a postal sub-station on the terminal date fixed for this 
application after the last Canada Post pick-up of the day for each sub-station. The prescribed regis- 
tration fee was paid for each and each had a registration stamp applied to it and was entered onto 
the registered mail list on the terminal date, but the registration stamp bore the following day’s 
date. 


a Section 2(1) of the Canada Post Corporation Act R.S.C. 1985 ch. c-10 provides that: 


“mail” means mailable’ matter from the time it is posted to the time it is delivered to the 
addressee thereof; 


“mail contractor” means a person who has entered into a contract with the Corporation for the 
transmission of mail, which contract has not expired or been terminated; 


“mailable matter’ means any message, information, funds or goods that may be transmitted by 
post; 


“post” means to leave in a post office or with a person authorized by the Corporation to receive 
mailable matter; 


“post office” includes any place, receptacle, device or mail conveyance authorized by the Cor- 
poration for the posting, receipt, sorting, handling, transmission or delivery of mail; 


“transmit by post’’ means to transmit through or by means of the Corporation; 


In addition, section 2(3) of the legislation provides that: 


For the purposes of this Act, a thing is deemed to be in the course of post from the time it is 
posted to the time it is delivered to the addressee or returned to the sender thereof. 


The regulations under the Canada Post Corporation Act provide that mailable matter shall be 
accepted for registration upon the payment of the prescribed fee therefore. 


10. In our view, whether or not a document has been mailed to the Board by registered 
mail should not depend upon the vagaries of Canada Post’s policies or schedules. Consequently, 
while a postal registration stamp is generally an acceptable indication of the date on which the doc- 
ument has been mailed, and this device is one of great convenience to the Board and to parties 
before it, it is no more than prima facie evidence of when a document has been sent by registered 
mail. As such, it can be rebutted by presenting appropriate cogent evidence to the contrary (see 
3-L Filters Limited, [1985] OLRB Rep. March 431; Riverside Hospital of Ottawa, [1983] OLRB 
Rep. Sept. 1562; Hoffman Concrete Products Limited, [1976] OLRB Rep. Feb. 35). 


ian In this case, the two petitions were each actually deposited with persons authorized by 
Canada Post to accept them as registered mail on its behalf, which persons did actually accept 
them and the prescribed payment for the registered thereof, and caused them to be “registered” 
on April 3, 1989, the terminal date fixed for this application. In our view, that constitutes mailing 
by registered mail within the meaning of the Board’s Rules of Procedure. Accordingly, we con- 
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cluded that the two petitions in question had been filed with the Board in a timely manner and we 
found it appropriate to reconsider our findings in paragraph 16 of the June 7, 1989 decision herein. 


M2, The Board then heard the evidence and representations of the parties with respect to 
the timely petitions filed in opposition to the application for certification herein and the applicant’s 
request for relief under section 8 of the Act. 


13. We note that the objectors retained counsel, Mr. Dermody, part way through this pro- 
ceeding. He appeared before the Board on their behalf for the first time on July 20, 1989. At that 
time, he requested an adjournment for that and the following day because he was unavailable as a 
result of other commitments. He advised the Board that he had tried to obtain other counsel for 
the objectors but had been unable to do so. The objectors had not sought counsel at all until some 
two weeks after the last day of hearing (on June 15, 1989), and two weeks before the July 20, 1989 
hearing date when the request was made. They had been aware, as had all the parties, of the dates 
scheduled for hearing, including July 20 and 21, 1989, since late April 1989. The applicant opposed 
an adjournment. 


14. It has long been recognized that labour relations delayed are labour relations defeated 
and denied (see Journal Publishing Co. of Ottawa Ltd. et al, v. Newspapers Guild, Local 205, 
OLRB et al., March 31, 1977, Ont. C.A., unreported; Teledyne Industries Canada Limited, [1986] 
OLRB Rep. Oct. 1441). This is especially true in representation proceedings like these. The Board 
is the master of its own practice and procedure. In that respect, its discretion to grant an adjourn- 
ment or not is a broad one. It is the well- established and known practice of the Board to grant 
adjournments only on consent of all parties or where it is satisfied that there are exceptional exten- 
uating circumstances. A party which has had adequate notice of a hearing does not have a right to 
have it adjourned for the convenience of itself or its representative (Re Flamboro Downs Holdings 
Ltd. and Teamsters Local 1879 (1979) 24 O.R. (2d) 400 (Div. Ct.)). 


tS: In the circumstances of this proceeding, the Board determined that it was not appropri- 
ate to adjourn the proceedings in the absence of consent from all parties and the objectors’ request 
for one was therefore denied. (We note that as it turned out, Mr. Dermody did participate in the 
proceedings on behalf of the objectors until late in the day on July 20, 1989, and also on September 
21 and 22, 1989. He did not appear at all on July 21, 1989 and Mr. DiTomaso acted as the objec- 
tors’ representative on that day.) 


16. We wish also to note that after lunch on September 22, 1989, the applicant closed its 
case, and the respondent and objectors elected to call no reply evidence. Counsel for the respon- 
dent and the objectors both indicated that they would prefer not to proceed directly to argument 
because they wanted time to review the evidence which had been presented to the Board. When 
the Board expressed some concern with the fact that the next certain available hearing date was 
December 8, 1989, some two and a half months later, both counsel indicated their willingness to 
submit written argument. Counsel for the applicant opposed any delay and submitted that the 
Board should proceed with the case. We agreed. In the absence of any agreement of the parties, 
the Board will normally expect the parties to proceed to argument immediately upon the comple- 
tion of the evidence, particularly where, as here, there is a full half day of hearing left, where the 
matter before is a representation proceeding, and the next hearing date does not follow closely. 
Consequently, the Board adjourned for half an hour to permit counsel to gather their thoughts and 
proceeded to argument. 


17: In the course of five days of hearing with respect to the petitions and the applicant’s sec- 
tion 8 request, the Board heard testimony from nine witnesses. The objectors called five witnesses 
with respect to the petitions: Gord Cook, Leo DiTomaso, Jason Longworth, Tom Mac Aleese and 
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Warren Honybun. In the course of their testimony, it was revealed that Cook sent in a petition, 
DiTomaso sent in a petition, Longworth and Mac Aleese sent in a joint petition, and Honybun and 
John Lovnicki sent in a petition which contained their and a number of other signatures. The appli- 
cant called two witnesses (Ross Mancini and Gavin Dunn) in that respect and with respect to its 
request for a relief under section 8. The respondent called two witnesses, Sam Dellaventura and 
Len Boone. The Board heard evidence about Boyd Pollock, a principal of the respondent P & M 
Electric (1982) Ltd. (“P & M’’), and John Lovnicki, a fifth year apprentice about whom we will 
have more to say later. However, the Board did not have the benefit of the testimony of either of 
these two gentlemen. 


18. The Board was particularly impressed with the evidence of Ross Mancini. He was clear, 
candid, and forthright in his testimony. He readily acknowledged when he was unable to recall 
what had occurred. He was not seriously challenged in cross-examination on those things material 
to the issues before the Board which he did recall. Accordingly, where there is a conflict between 
the evidence given by Mancini and that of any other witness, we prefer that of Mancini. At the 
other extreme, the testimony of Sam Dellaventura, P & M’s general supervisor (or non-working 
foreman) was inconsistent with that of other witnesses and with documentary evidence before the 
Board. We find ourselves constrained to give no weight to his evidence except where it is corrobo- 
rated by other cogent evidence. 


ice The evidence reveals that these proceedings are merely the most recent chapter in the 
history of attempts by the applicant and Local 105 of the International Brotherhood of Electrical 
Workers (‘Local 105”) to organize the construction journeymen and electrician apprentices 
employed by P & M. Most recently, an application for certification by the applicant was dismissed 
after a representation vote was taken (Board File No. 2975-87-R, decision dated August 23, 1988, 
unreported). The evidence also reveals that this application was the subject of some discussion 
among the affected employees on the respondent’s job site at a high-rise residential condominium 
apartment project in Mississauga known as the ‘‘Platinum’’, and that the lines were fairly clearly 
drawn in terms of the employees who clearly supported the application and the employees who 
clearly opposed it. Not all employees fell squarely within one or other of these groups however. 


20. DiTomaso was the chief employee spokesperson for the objectors herein. He had been 
involved with a petition filed in opposition to the application which was dismissed in August 1988 
as aforesaid. DiTomaso is a journeyman electrician. He has been employed by P & M for over six- 
teen years, the last five (approximately) of which he has been a working foreman. As such, he has 
been, and was at all material times, responsible for directly supervising the work of a crew of three 
to five men doing electrical work. Notwithstanding the assertions that all working men are equal, 
however, it is evident that some are more equal than others. For example, not all working foremen 
were, or are, paid at the same rate. Further, at the time the application was made, DiTomaso was, 
in effect, the ‘“‘head (working) foreman”’ at the Platinum job site. As such, he clearly had greater 
control and responsibility for that project than other working foremen, like for example, Ross 
Mancini. DiTomaso exercised some supervisory powers over all of the respondent’s employees on 
the Platinum job site, filled out the time sheets for all such employees (including the other working 
foremen), and the project was generally known as “‘Leo’s (DiTomaso) job”. 


ile DiTomaso testified that after Christmas, 1988 he detected a feeling of discontent among 
the respondent’s employees and that ‘“‘suddenly” there was “talk of union” on the job. Some time 
later, the applicant began the organizing campaign which led to the application for certification 
herein. DiTomaso had opposed the application which had been dismissed in August 1988 as afore- 
said. In fact, he signed a petition opposing it. Notwithstanding that, he signed an application for 
membership in Local 105 (which has submitted in support of an application for certification which 
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is not before us). DiTomaso testified that he thought about what he was doing before he signed 
that card, but that he then had second thoughts and began to write a petition indicating his opposi- 
tion to the application. Yet he then proceeded to sign an application for membership in the appli- 
cant on March 29, 1989. This second card has been submitted by the applicant in support of its 
application for certification herein. After signing that second card, DiTomaso completed his peti- 
tion opposing the application. 


22. DiTomaso testified that he had discussed his concerns about whether he was doing the 
right thing in joining the union with Cook prior to April 3, 1989. These conversations took place 
on the job site and in the course of one of them DiTomaso and Cook admitted having signed union 
cards to each other. Cook also signed two cards. Like DiTomaso, he said that he signed the second 
one (which has been submitted in this application) after he had decided that he did not want to be 
a member of a union. In spite of his purported decision in that respect, he did not even begin to 
write his petition until several days later, on April 3, 1989, after a telephone conversation with 
DiTomaso on April 1 or 2, 1989 and several conversations with him at work on April 3, 1989. 
There is no evidence before the Board that DiTomaso had any discussions with any other of the 
respondent’s employees about a petition prior to April 3, 1989. 


23. On April 3, 1989, however, DiTomaso approached a number of employees. In the 
course of that day, DiTomaso spoke with Cook, Longworth, Mac Aleese, and Dunn, both about 
his petition and about how they could send a petition in. With the exception of Lovnicki, there is 
no evidence that DiTomaso spoke to any other employee on that day about a petition. 


24. Lovnicki was not working at the Platinum job site but at another one known as the 
“Park Mansion” job. However, he appeared at the Platinum site some time during the morning of 
April 3, 1989. He brought with him a petition and spoke to at least DiTomaso and Cook about it. 
We know little else of Lovnicki’s activities on the Platinum job site that day. However, we do 
know that DiTomaso, apparently in Cook’s presence, suggested to Lovnicki that he take his peti- 
tion and leave because if he obtained signatures on it, it would be “illegal’? and would not be 
accepted by the Board. This is somewhat curious in light of the discussions which DiTomaso him- 
self pursued on the job site that day. 


Le Longworth, Mac Aleese, and Dunn were all on Mancini’s crew. It is not clear whose 
crew Cook was on at the time, but it may have been Mancini’s. At it happened, however, DiTo- 
maso was the only working foreman, and the only journeyman electrician, on the Platinum site on 
April 3, 1989, Mancini and Mark Fearon having been sent elsewhere (of this we would have more 
to say later). DiTomaso spoke to Cook, Longworth, Mac Aleese and Dunn both individually and 
in groups of various configurations and by the end of the working day he had spoken to each of 
them three or four times. On the evidence, all of these discussions took place in whole or in part 
during times when the employees were expected to be working. He testified that he wanted to talk 
to them about his petition because his decision to send it was not irrevocable and he wanted their 
views on it, and because he wanted to assure them that he wasn’t ‘“‘going against them’’, just the 
applicant. We find it significant that each of the four employees responded by asking how he could 
send in a similar petition. We also find it significant that DiTomaso went beyond his stated purpose 
in talking to them; far beyond considering what he had said to Lovnicki. 


26. DiTomaso advised each of Cook, Longworth, Mac Aleese, and Dunn to read the 
“green form” (green being the colour of Board Form 76, Notice to Employees of Application for 
Certification, Construction Industry). He went on to tell them that a petition had to be in writing, 
that it had to be sent to the Board by registered mail, and that it had to be sent in that day. 


OH f DiTomaso went even further. He told the employees that the respondent would not 
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penalize anyone who signed a petition (or a “retraction” as he referred to it) and that he would put 
his job on the line for those employees who had signed union cards but changed their minds and 
sent petitions in in the event that the P & M took any action against them. In addition, we accept 
Dunn’s assertion that DiTomaso suggested that if the application went to a hearing before the 
Board, Pollock (that is, the respondent) would find out who supported the union and who did not. 
When asked whether DiTomaso said anything on April 3, 1989 to indicate how the respondent 
would react to employees who sent in a petition, Dunn testified that ‘“‘I guess that if you signed 
[with the union] and sent in a [petition] letter, the company would not punish you as much as if you 
had not done anything”. Upon considering his testimony as a whole, together with Mac Aleese’s 
testimony to the effect that the question of retaliation by the respondent was the “‘topic of the day” 
on April 3, 1989, we are satisfied that Dunn used the words “I guess that’’ as a superfluous figure 
of speech and that he was not guessing but rather testifying to what he in fact recalled. We note 
also that he was not cross-examined on that statement. 


28. A possibility of a ‘“‘house union” as an alternative to the applicant, and the likelihood 
that the employees would not be able to continue to work for the respondent after the present 
projects in Board Area 8 were finished if the applicant was certified by the Board were also raised 
by DiTomaso in his discussions with Cook, Longworth, Mac Aleese and Dunn. 


Deg) In the course of the day, DiTomaso also directed at least Longworth, Mac Aleese and 
Dunn to go to the respondent’s site trailer where the green form was posted and to read it, again 
during their regular working hours. They and Cook all did in fact do so. DiTomaso even met with 
them at the trailer and he read the green form, or parts of it, to the four employees, showed them 
his own petition, and then left three of them (Cook had left) alone in the heated part of the trailer 
(which was the only heated facility of the respondent’s on the job site) while he stood and waited 
outside the door. When a number of other employees, who DiTomaso identified as supporters of 
the applicant, appeared and sought to enter the trailer, DiTomaso prevented them from doing so 
and peremptorily ordered them back to work. 


30. We return now to Mancini’s absence from the Platinum job site on April 3, 1989. We 
accept Mancini’s testimony, which was neither seriously challenged on cross-examination nor con- 
tradicted by any other evidence, and find that Pollock telephoned Mancini at home on Sunday, 
April 2, 1989. Pollock asked Mancini if he knew anything about the applicant’s organizing cam- 
paign, and said that he couldn’t understand how ‘“‘this” (the applicant’s campaign) could get started 
at the Platinum site with Mancini and DiTomaso there. Pollock asked Mancini if he had signed a 
union card and when Mancini declined to tell him, Pollock said, in effect, he knew he had. Pollock 
then advised Mancini of some difficulty with an elevator at the “Consulate”, a project which had 
been completed, and told Mancini to report for work there on April 3, 1989 to attend to the prob- 
lem. 


Sik In fact, Mancini, Fearon and another employee did go to the Consulate on April 3, 
1989. They spent the whole morning roughing in a “‘small site office’? while waiting for Dellaven- 
tura to arrive with the equipment necessary for them to begin to deal with the problem. They spent 
the rest of the day pulling wire and trying to locate the source of the problem. 


a2: The evidence raises a number of questions. Why did DiTomaso find it necessary to 
obtain Cook’s view of his petition and to explain what he was doing on April 3, 1989, when he had 
done just that by telephone on April 1 or 2, 1989? Why did he suddenly have the urge to also 
approach Longworth, Mac Aleese and Dunn on April 13, 1989? There is nothing in the evidence 
which suggests that DiTomaso was friendly with them either at work or socially, or that he had any 
other reason to explain himself or seek the counsel of those three employees. And why did DiTo- 
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maso select and seek out those employees and no others? Even if there was some reason which the 
evidence does not reveal, or no reason as such at all, why did DiTomaso find it necessary to 
approach Cook, Longworth, Mac Aleese, and Dunn three or four times each? Why did DiTomaso 
specifically tell those four employees, not only to read the green form, but specifically what they 
had to do to send in a petition? Why did DiTomaso direct them to, and meet with them, in the 
respondent’s site trailer - all of which took place during regular working hours? If all he wanted to 
do was to explain his actions and seek advice, why did DiTomaso go on to raise the spectre of 
retaliation by the respondent, the likelihood of the respondent learning which employees sup- 
ported the applicant and which didn’t, and promise to put his own job on the line for employees 
who signed the petition and thereby put into question their previous support for the applicant? 
Why did DiTomaso (and Cook) discuss petitions at all on the job site and during regular working 
hours in view of his (and Cook’s) apparent belief that it was “illegal” to do so? Why did Cook, 
Longworth and Mac Aleese suddenly begin to write petitions after DiTomaso approached them as 
aforesaid on April 3, 1989? Although Cook testified that he had decided to send in a petition prior 
to April 3, 1989, there is no evidence that he had taken any steps to do so prior to being spoken to 
by DiTomaso on April 3, 1989. Indeed, the evidence suggests the contrary. There is no evidence to 
suggest that Longworth or Mac Aleese had given any consideration to sending in a petition before 
they were approached by DiTomaso on April 3, 1989. 


B35; The general certification process in Ontario is well-established and has been described 
by the Board in numerous previous decisions (see paragraph 16 of the Board’s June 7, 1989 deci- 
sion herein and also The London Soap Company Limited, [1987] OLRB Rep. Feb.. 241 at para- 
graph 12; Famz Foods Limited, [1985] OLRB Rep. June 857 at paragraphs 10 to 14; Unlimited 
Textures Company Limited, [1984] OLRB Rep. Jan. 138 at paragraphs 15 to 17). It is well settled 
that a petition filed in opposition to an application for certification must be voluntary (in the sense 
of being signed free of any improper influence) expression of the wishes of the employees who 
signed it before the Board will give any weight to it. The onus is on the employee(s) putting a peti- 
tion forward to adduce sufficient evidence of its origination and circulation to satisfy the Board that 
those who signed it were exercising a free choice when they did so. 


34. Because of the manner in which the certification process is structured, it is only those 
employees who had previously signed a piece of membership evidence filed in support of an appli- 
cation whose signatures on a petition are relevant to the Board’s assessment of employees support 
for the application. Although aware that employees can and do change their views with respect to 
the desirability of trade union representation, the Board will carefully examine such apparent 
changes of heart where they follow, as they inevitably do, hard upon the heels of a decision to join 
a trade union. Before giving any weight to petitions which purport to indicate such changes of 
heart, the Board must be satisfied that they were voluntary and not motivated or influenced by any 
actual or perceived threat to job security, a concern that the employer is involved with the petition, 
or a concern that failure to sign a petition could result in reprisals. 


i In real life, people do no make decisions in sterile or laboratory conditions. Like it or 
not, pressure is a part of day-to-day life and most decisions, especially significant ones, are made 
under pressure, sometimes severe pressure. Peer pressure is naturally present in any union orga- 
nizing campaign and salesmanship is often engaged in by both those who support and those who 
Oppose an application for certification. However, in considering whether a petition is voluntary, 
the Board will distinguish between peer pressure and salesmanship, and undue or improper pres- 
sure or coercion. Employees are not entitled to decide whether or not to sign a petition entirely 
free from pressure. However, they do have a right to make such a decision free from any improper 
direct or indirect pressure, however subtle. 
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36. As the Board observed in Markham Hydro-Electric Commission, [1984] OLRB Rep. 
Oct. 1481, most “non-union” employers prefer to stay that way and their employees know it. 
Because of this and the nature of the employment relationship itself, the Board tends to view with 
suspicion any actual or perceived involvement of an employer with a petition. 


S72 An employer is entitled to not want its employees to be represented by a particular or 
any trade union. An employer is entitled to dislike a particular or any trade union. Similarly, an 
employee is entitled to like or dislike, or want or not want to be represented by a particular or any 
trade union. However, an employer is not entitled to choose or determine whether any of its 
employees will be represented by a particular or any trade union. An employer is not entitled to do 
anything which will directly or indirectly impinge upon the freedom which its employees enjoy 
under the Labour Relations Act to choose whether or not they, as a group, wish to be represented 
by a trade union. Nor can an employee act in a manner which suggests that the employer is 
involved with the petition or will become aware and be displeased with employees who do not 
oppose an application for certification. 


38. Very often, the Board will not have direct evidence of improper conduct in connection 
with a petition filed in opposition to a certification application. That may be because there wasn’t 
any. Unfortunately, it may also be for other reasons, including that the material facts may not be 
within the knowledge of those not directly involved, that such direct evidence is not put before the 
Board. It is not common for those guilty of improper conduct in certification proceedings to admit 
to it. Consequently, the Board gives close scrutiny to evidence of the origination and circulation of 
petitions in order to ascertain whether any inferences which can properly be drawn from the evi- 
dence before it suggest that any petition before it is not voluntary. In doing so, the Board employs 
an objective test. 


oe Non-working foreman are usually excluded from a construction industry bargaining 
unit. As their title suggests, working foremen work with the tools but also exercise some supervi- 
sory responsibilities over other employees. However, working foremen are generally included in 
the construction industry bargaining unit unless they have some overall project responsibility or 
have the power to affect the employment of others. In many ways, the position of working fore- 
man is the construction industry equivalent to the industrial leadhand position. Because employees 
in such positions tend to have a special relationship or proximity to the employer which sets them 
apart from other employees, the Board will carefully examine the participation of a working fore- 
man in a petition (see Burl-Oak Paving Ltd., [1987] OLRB Rep. Apr. 474; Action Electrical Ltd., 
[1989] OLRB Rep. Feb. 79). We note that a working foreman is often the only regular employ- 
ment authority figure on a construction job site and acts as the normal conduit between other 
employees and the employer. 


40. The Board’s concern with working foremen is not with their status as such, but, in light 
of their position vis-a-vis other employees, whether they have acted in a manner which has affected 
the voluntariness of any petition. Because of the nature of the employment relationship, in which 
employees are in a position of economic dependence on their employer, there is a difference, for 
purposes of assessing the support for and opposition to an application for certification, between a 
working foreman who participates in a union organizing campaign and a working foreman who 
participates in the origination and circulation of a petition. This is because the former are generally 
viewed as acting contrary to an employer’s interest, while the latter are generally perceived to be 
acting in the interests of or even as an extension of the employer. 


41. DiTomaso is a working foreman. It is common ground that he is an employee in the 
bargaining unit. Consequently, his status as such is not in issue before us. DiTomaso did, however, 
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have overall responsibility for the Platinum job site and was the normal conduit for information 
between P & M and its employees on that site. In addition, DiTomaso is not a novice when it 
comes to petitions. 


42. In our view, DiTomaso’s approaches to Cook, Longworth, Mac Aleese, and Dunn were 
a calculated and concerted effort by him to induce those four employees, who he had identified as 
being marginal supporters of the applicant and who he thought would be susceptible to suggestions 
that they should alter their position, to send in a petition. The evidence suggests that something 
prompted DiTomaso to take action on April 3, 1989. The telephone call that Pollock made to 
Mancini, in which he specifically mentioned DiTomaso, and DiTomaso’s flurry of activity the fol- 
lowing day lead us to conclude that it more probable than not that Pollock made a similar tele- 
phone call to DiTomaso and that this was the ‘“‘something” which was DiTomaso’s incentive to 
approach Cook, Longworth, Mac Aleese, and Dunn on April 3, 1989. Such a telephone call was 
more probably than not what led DiTomaso to say that he would put his own job on the line for 
those employees who did sign a petition. DiTomaso do not strike us as being either imprudent or 
given to making rash promises. It is likely that he felt comfortable giving such an undertaking 
because of assurances he had received from Pollock. 


43. In addition, the removal of Mancini from the Platinum job site was designed to make it 
easier for DiTomaso to obtain petitions. Mancini, who was, as we have already noted, the working 
foreman for at least three, if not all four, of the employees who DiTomaso approached on April 3, 
1989, had been identified as a supporter of the applicant as a result of his conduct in the course of 
the applicant’s organizing campaign (for example, an organizing meeting was held at his home, he 
participated in discussions about the merits of trade unionism on the job site, and he was present in 
at least one when at least Cook signed one of his cards). His removal from the Platinum site 
cleared the way for DiTomaso’s approaches to Cook, Longworth, Mac Aleese, and Dunn. In this 
regard, we observe that Mancini’s involvement with the applicant seemed more important to Pol- 
lock than the elevator problem at the Consulate when he telephoned Mancini on April 2, 1989. In 
addition, while there is no disputing that there was an elevator problem at the Consulate which had 
to be remedied, it is less than obvious why two journeymen (Mancini and Fearon) had to be sent 
there a full morning before any work directly related to the elevator problem could be done and 
given the type of work which then had to be done. 


44. The evidence reveals that the employees perceived the respondent as being opposed to 
unionization. In our view, when DiTomaso, effectively the “‘boss’ on the Platinum job site, 
approached Cook, Longworth, Mac Aleese, and Dunn on April 3, 1989, he was perceived to be 
delivering a message to them from P & M., their employer. That this message, which in essence 
was that “we know you support the union and if you don’t send in a petition you will be in trouble” 
was received by those four employees is evidenced by their sudden interest in petitions. In the 
result, we have a working foremen, prompted by the employer, approaching employees during 
regular working hours to send in a petition and making threats relating to their job security. In 
these circumstances, we are not satisfied that any of the DiTomaso, Cook, or Longworth/Mac 
Aleese’s petitions were voluntary and we give them no weight. 


45. And what of the Honybun/Lovnicki petition? The evidence establishes that Honybun, 
the only person who testified with respect to the origination and circulation of that petition, did not 
actually see anyone else sign it. The evidence reveals that there was a previous petition, which 
Honybun testified was identical to the one before the Board, the signatures on which Honybun did 
witness, but that petition is not before the Board. It appears that Lovnicki, for reasons which are 
not in the evidence before the Board, determined that that first petition was improper and took it 
upon himself to circulate the second one. The evidence also suggests that Lovnicki had a relation- 
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ship with P & M which set him apart from other employees. In the result, the Board has no direct 
evidence of the origination or circulation of the Honybun/Lovnicki petition other than for the sig- 
nature of Honybun himself. For that reason, we are unable to give any of the signatures on it other 
than Honybun’s any weight (see Custom Foam Specialities Limited, [1986] OLRB Rep. Dec. 1680; 
Skelhorns Bus Line Limited, [1986] OLRB Rep. Oct. 1435). Further, what evidence there is before 
the Board with respect to Lovnicki’s position with P & M and his activities on April 3, 1989, leaves 
us unable to conclude even that Honybun’s signature was voluntary. 


46. There has therefore been insufficient doubt raised concerning the support enjoyed by 
the applicant to cause the Board to exercise its discretion under section 7(2) of the Labour Rela- 
tions Act to direct that a representation vote be held. Having regard to the Board’s findings in its 
June 7, 1989 decision and herein, the applicant is entitled to be certified. The only remaining issue 
is whether P & M and Northland Electric (Ont.) Limited should be treated as constituting one 
employer for purposes of the Act. On the material before the Board, however, the disposition of 
this issue cannot, affect the applicant’s right to certification with respect to P & M. Consequently, 
pursuant to section 6(2) of the Act and pending the final disposition of the application for relief 
under sections 1(4) and 63, the Board finds it appropriate to certify the applicant with respect to all 
journeymen and apprentice electricians in the employ of P & M Electric (1982) Ltd. in all sectors 
of the construction industry, excluding the industrial, commercial and institutional sector, in the 
Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of 
Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships 
of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of 
Durham, save and except non-working foremen and persons above the rank of non-working fore- 
man. A formal certificate must await the disposition of the section 1(4) and section 63 matters. 
There is of course no need to deal with the applicant’s request for relief under section 8. 


47. The Registrar is directed to scheduled these matters for hearing for the purpose of hear- 
ing the evidence and representations of the parties with respect to the applicant’s request for relief 
under sections 1(4) and 63 of the Act and any other matters arising out of or incidental to them. 


3109-88-R; 3120-88-R International Brotherhood of Electrical Workers, Local 
353, Applicant v. P & M Electric (1982) Ltd., Northland Electric (Ont.) Limited, 
Respondents v. Group of Employees, Objectors; I.B.E.W. Construction Council 
of Ontario, International Brotherhood of Electrical Workers, Local 105, Interna- 
tional Brotherhood of Electrical Workers, Local 353, Applicants v. P & M Electric 
Limited, Pomico Holdings Inc., P & M Electric (1982) Ltd., Northland Electric 
(Ont.) Limited, Respondents 


Certification - Construction Industry - Practice and Procedure - Legislation not contemp- 
lating ‘‘interim certificate’’ requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


BEFORE: G. T. Surdykowski, Vice-Chair, and Board Members W. N. Fraser and H. Kobryn. 


DECISION OF THE BOARD; October 30, 1989 
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i By letter dated October 24, 1989, the applicant in the certification application herein 
(“Local 353’) asks that an interim certificate issue in this matter as follows: 


We are in receipt of the decision of the Board dated October 17, 1989. 


This decision makes a final determination with respect to entitlement to a certificate in the 
appropriate bargaining unit with respect to OLRB Geographic Area 8. The only outstanding 
issue concerns the Section 1(4) and/or 63 application relating to Northland Electric (Ont.) Lim- 
ited. Accordingly we respectfully submit that a Section 6(2) interim certificate ought to issue 
with respect to the employees of P&M Electric (1982) Ltd. (“P&M”) pending the final resolu- 
tion of the remaining issues. We wish to emphasize that the Board heard extensive evidence 
with respect to the highrise residential projects being undertaken by P&M. By virtue of the 
Accreditation Order in respect of the residential sector of the construction industry within 
OLRB Geographic Area, 8 a collective agreement binds P&M in respect of such residential con- 
struction upon the issuance of an interim certificate. 


We respectfully request that the Board see to this matter directly. 


hs In paragraph 46 of its October 17, 1989 decision herein, the Board stated: 


46. There has therefore been insufficient doubt raised concerning the support enjoyed by the 
applicant to cause the Board to exercise its discretion under section 7(2) of the Labour Relations 
Act to direct that a representation vote be held. Having regard to the Board’s findings in its June 
7, 1989 decision and herein, the applicant is entitled to be certified. The only remaining issue is 
whether P & M and Northland Electric (Ont.) Limited should be treated as constituting one 
employer for purposes of the Act. On the material before the Board, however, the disposition 
of this issue cannot, affect the applicant’s right to certification with respect to P & M. Conse- 
quently, pursuant to section 6(2) of the Act and pending the final disposition of the application for 
relief under sections 1(4) and 63, the Board finds it appropriate to certify the applicant with 
respect to all journeymen and apprentice electricians in the employ of P & M Electric (1982) 
Ltd. in all sectors of the construction industry, excluding the industrial, commercial and institu- 
tional sector, in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel 
and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pick- 
ering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman. A formal certificate must await the disposition of 
the section 1(4) and section 63 matters. There is of course no need to deal with the applicant’s 
request for relief under section 8. 


[emphasis added] 


Consequently, it should be evident that the Board has certified the applicant as the bargaining 
agent for certain employees of the respondent P & M Electric (1982) Ltd. (that is, those employees 
in the bargaining unit as set out in paragraph 46) on an interim basis pursuant to section 6(2) of the 
Labour Relations Act. Final certification must await the disposition of what appear to be the sole 
remaining issues in these proceedings (namely the requests for relief under sections 1(4) and 63 of 
the Act) which will determine who is the respondent in the certification matter. Until the name of 
the employer referenced in it can be ascertained, the composition of the bargaining unit cannot be 
finally resolved. 


a The Labour Relations Act contemplates that a document called a Certificate will issue to 
a trade union which applies for certification and is found by the Board to be entitled to be certified 
(see, for example, sections 5(2), 57(1), 61(1) and (3), and 144(2)). There is nothing in the Act 
which contemplates any interim certificate document. In practice, the Board does not issue interim 
certificates as such. The only “document” issued in that respect will be the written decision, if any, 
in which the Board records its determination that it is appropriate to certify an applicant trade 
union on an interim basis pursuant to section 6(2) of the Act (for discussion of the Board’s practice 
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in this respect and the effect of interim certification in general see Comstock Funeral Home Ltd.., 
[1982] OLRB Rep. Oct. 1436). 


4. In the result, it is neither necessary nor appropriate to issue an interim certificate docu- 
ment and Local 353’s request in that respect is denied. 


0082-87-R United Food and Commercial Workers International Union, Locals 175 
& 633, Applicant v. Steinberg Inc., Miracle Food Mart Division and Oshawa 
Holdings Limited, c.o.b. as Dutch Boy Foods, Respondents 


Sale of a Business - Company acquiring lease, fixtures and leasehold improvements of 
former employer in retail food business - Union claiming successor rights - Board weighing factors 
including lengthy hiatus in operations, acquisition of lease and chattels through independent trans- 
actions, supply of employees from company’s other stores - Application dismissed 


BEFORE: N. B. Satterfield, Vice-Chair, and Board Members J. Campbell and J. Sarra. 


APPEARANCES: Harold F. Caley and Dennis Sexton for the applicant; D. Brent Labord and John 
Peardon for Miracle Food Mart, a Division of Steinberg Inc.; E. T. McDermott, A. Burke and G. 
Joffe for Dutch Boy Food Markets, a Division of Oshawa Holdings Limited. 


DECISION OF THE BOARD; October 2, 1989 


ile The names of the respondents are amended to read: “Steinberg Inc., Miracle Food 
Mart Division and Oshawa Holdings Limited, c.o.b. as Dutch Boy Foods’. For ease of reference, 
the Board will refer to them, respectively, as “‘Steinberg” and ‘“‘Dutch Boy’’, and to the applicant 
as “‘the union”. 


Ze The matters raised by these proceedings came on for hearing before a different panel of 
the Board. During the early course of the hearings, the parties consented that the panel as consti- 
tuted herein hear and decide all matters raised by the proceedings. 


3: This application has been made under section 63 of the Labour Relations Act. The sec- 
tion reads in part as follows: 


63. (1) In this section, 
(a) “business” includes a part or parts thereof; 


(b) ‘“‘sells” includes leases, transfers and any other manner of disposition and 
“sold” and “sale” have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agreement with a trade 
union or council of trade unions sells his business, the person to whom the business has been 
sold is, until the Board otherwise declares, bound by the collective agreement as if he had been 
a party thereto and, where an employer sells his business while an application for certification or 
termination of bargaining rights to which he is a party is before the Board, the person to whom 
the business has been sold is, until the Board otherwise declares, the employer for the purposes 
of the application as if he were named as the employer in the application. 


1067 


(13) Where, on an application under this section, a trade union alleges that the sale of a business 
has occurred, the respondents to the application shall adduce at the hearing all facts within their 
knowledge that are material to the allegation. 


4, Both respondents discharged fully their obligations under subsection 13. 


5: The application arises out of the operation of a Dutch Boy store at 720 Westmount 
Road East in Kitchener, Ontario, in which premises Steinberg had previously operated a retail 
food supermarket in the name of Miracle Food Mart. The premises are part of the Laurentian 
Heights Shopping Centre which, at the time when Steinberg operated the premises, was owned by 
Community Expansion Inc. (hereafter ““Community”). Steinberg was the first occupant of the 
premises and the ‘“‘anchor’”’ tenant of the shopping centre; that is, the tenant which was expected to 
draw shoppers to the centre to the benefit of the other tenants. It operated a food supermarket 
there from April 1980 until June 21, 1986, when the store was closed to the public. Steinberg’s 
employees at the store, excluding assistant store managers and persons above that rank, were cov- 
ered at all material times by a collective agreement between Steinberg and the union. The agree- 
ment in effect when Steinberg closed the store on June 21, 1986, expired on that date. The agree- 
ment covered all of Steinberg Inc.’s food supermarkets in Ontario. It was succeeded by another 
signed on March 10, 1987, to have effect from June 22, 1986 to June 21, 1988. The Steinberg 
employees were transferred to other Steinberg stores in Ontario, or terminated their employment 
with Steinberg in accordance with the terms of the collective agreement. 


6. Dutch Boy acquired a lease to the premises and the fixtures and leasehold improve- 
ments which had been owned and used by Steinberg in the operation of its supermarket. The union 
alleges that Dutch Boy’s acquisition of a lease and those fixtures and leasehold improvements con- 
stitutes a sale within the meaning of section 63 of the Act of Steinberg’s business, or a part thereof, 
to Dutch Boy. Accordingly, the union seeks a declaration to that effect which would make Dutch 
Boy the successor employer to Steinberg at that location and bind it to the collective agreement 
between Steinberg and the union, insofar as it applies to the location, as though Dutch Boy were a 
party to the agreement. 


te Steinberg and Community were involved in litigation over their lease agreement prior 
to the closing of the store. The litigation began in September 1983. Steinberg had alleged that 
Community had failed to execute the lease because it was unable to perform certain conditions of 
the lease and in March 1983 served notice on Community of its intent to vacate the premises on or 
after September 30, 1983. Community was successful in obtaining an injunction prohibiting Stein- 
berg from vacating. While the litigation continued, the Bank of Montreal put Community into 
bankruptcy. Laurentian Heights was put up for sale and the property came under the control of 
Wolf von Teichman, either personally or in the name of his company Trillium Restaurants Ltd. 
(hereafter “‘Trillium’’), by means of an agreement of sale and purchase with the Bank of Montreal. 


8. Fred D’Silva, president of Oswenda Development Limited, learned around March 1985 
that the shopping centre property was for sale. Oswenda is a general contractor and developer of 
shopping centres and apartment properties. D’Silva took an option on Laurentian Heights but let it 
lapse in June 1985 for lack of financing. Early in 1986 D’Silva made an offer to Oswenda to buy the 
shopping centre on condition that Oswenda would get clear title to the property, which required 
disposition of the litigation between Steinberg and Community, and vacant possession of the Stein- 
berg store premises. D’Silva proposed also that von Teichman buy from Steinberg and sell to 
Oswenda all of the store fixtures and leasehold improvements. In fact, the offer of sale and pur- 
chase for the shopping centre and the proposal respecting the purchase and sale of the fixtures and 
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leasehold improvements was made by Arfan Associates Limited, a wholly-owned subsidiary of 
Oswenda. On closing it was intended that Arfan would transfer title to Oswenda. 


oe D’Silva set the offering price for the shopping centre to allow for a possible loss on 
Oswenda’s purchase and resale of the fixtures and leasehold improvements. He also arranged 
Oswenda’s financing of the shopping centre purchase to accommodate the detrimental impact on 
rental income of the store remaining vacant for up to 12 months. D’Silva was attracted to the prop- 
erty for several reasons. Oswenda was working on two condominium developments in the Kitch- 
ener-Waterloo area, an area which it considered to be very stable; there were three acres of unde- 
veloped land in the shopping centre parcel and, if the vacant store could be leased for $9.00 per 
square foot, it would pay for the cost of developing that land; and, the cost of acquiring the prop- 
erty compared with its replacement cost was very favourable to Oswenda. 


10. Von Teichman was able to fulfil all of D’Silva’s conditions and the deal between them 
closed at the end of May 1986. Releases were exchanged protecting Steinberg, Community and 
Oswenda from any future legal action arising out of the lease dispute between Steinberg and Com- 
munity and Steinberg and Community agreed to an early termination of their mutual obligations 
under the lease to be effective June 30, 1986. Steinberg agreed to give vacant possession to the 
store not later than that date. It actually vacated the store by June 21, 1986, effectively withdraw- 
ing from operating retail food supermarkets in Kitchener-Waterloo. Its nearest supermarket stores 
are located in Guelph and in the Galt area of Cambridge. 


Ee D’Silva considered his options for the vacant store were to find as a tenant a junior 
department store like Towers or K-Mart, a retail food store operated by one of the major chains, a 
major specialty store like Canadian Tire, Beaver Lumber or The Linen Service, or to sub-divide 
the 36,000 square feet. While D’Silva considered a department store to be the best anchor tenant 
because it would be expected to draw people from a greater area than a food store would, he also 
believed that the space available likely would be inadequate for most junior department stores and 
speciality stores, so his first preference was for a food-type store. 


12) Paul Conway, general manager of Oswenda, approached representatives of the poten- 
tial tenants referred to above. His efforts, according to D’Silva, drew a poor response. The only 
expression of interest was on behalf of Dutch Boy through Gordon Devonshire who was the Direc- 
tor of Real Estate for the Oshawa Group of companies at the time. D’Silva had taken into account 
the possibility that there might be no revenue from the store for up to 12 months when he arranged 
financing for the purchase. Thus, when it appeared to him that Dutch Boy might be the only party 
interested in the premises, he directed Conway to focus his attention on acquiring Dutch Boy as 
the centre’s anchor tenant. 


13; Approximately a year prior to hearing that the store in the Laurentian Heights shopping 
centre was available, Devonshire had been investigating for Dutch Boy and other divisions of the 
Oshawa Group a planned shopping centre site at Ottawa and Alpine Streets in Kitchener. The 
developer had applied for rezoning of the site and, one year later, when the Laurentian Heights 
store came to Devonshire’s attention, the developer was still awaiting the rezoning and Devonshire 
was still interested in the property as a site for a Dutch Boy retail food store. When, however, it 
began to look like he could negotiate more advantageous conditions for the Laurentian Heights 
store, Devonshire finally rejected the Ottawa/Alpine site. Dutch Boy was operating six Dutch Boy 
Food Markets in Kitchener-Waterloo and wanted a store in the market area where the 
Ottawa/Alpine and Laurentian Heights sites are located. The two sites are approximately one mile 
apart. Dutch Boy wanted to locate a store in the area because it was isolated from the nearest 
Dutch Boy stores by Highway #8. 
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14. Dutch Boy opened for business on March 11, 1987, after making substantial renovations 
to the store. The store manager, assistant store managers, department heads and other full-time 
staff for the store came from other Dutch Boy locations. They were replaced by new employees 
hired for that purpose and trained at the other locations. Part-time staff were hired and trained at 
the store. The business terms for Dutch Boy’s occupancy of the store had been settled by March 
11th, but no lease had been executed. One eventually was executed between Oshawa Holdings 
Limited (on behalf of Dutch Boy) and Oswenda. 


5. The history of the application of section 63 is replete with examples involving myriad 
transactions in the retail food industry. Counsel for the union and Dutch Boy relied on and 
reviewed many of the Board’s reported decisions dealing with that industry. The Board has consid- 
ered their analyses of its jurisprudence but will neither attempt to summarize those aspects of their 
submissions or undertake itself an extensive review of the law. Excellent reviews are to be found in 
a number of the cases relied on by both counsel, notably: More Groceteria Limited, [1980] OLRB 
Rep. April 486; Queensway Foods Ltd., [1984] OLRB Rep. Feb. 358 and Valencia Foods, [1984] 
OLRB Rep. May 773. The application in More resulted in a declaration of a sale of a business, the 
applications in Queensway and Valencia did not. The Valencia decision, the most recent of the 
three, reviews in some depth the development of the Board’s jurisprudence under section 63, par- 
ticularly as it has been applied in the retail food industry. This panel of the Board finds it useful to 
set out some of its discussion respecting the purpose, effect and scope of the section and its applica- 
tion to retail food businesses. 


16. On the purpose, effect and scope of the section, the Board in Valencia, supra, said: 


24. Section 63 takes effect only if there is a “sale” of a ““business”’. A sale of business will always 
involve the transfer of assets of some kind from one legal entity to another, whether the assets 
transferred are shares used in the business; however, a transfer of assets will not always consti- 
tute a sale of business. When section 63 is invoked, the Board must determine whether there has 
been a “‘sale”, a concept broadly defined in the statute and liberally interpreted by the Board: 
Thorco Manufacturing Ltd., 65 CLLC 416,052. In determining whether there has been a sale, 
the Board is more concerned with the substance of transactions than with their form. Two or 
more transactions or events may, together, constitute a sale. As the Board noted in 
Metropolitan Parking Inc., supra, at 28: 


The Board has found a transfer of a business through a “‘chain” transaction, or 
sequence of sales (Culverhouse Foods Ltd., [1976] OLRB Rep. Nov. 691; Trenton 
Riverside Dairies, [1964] OLRB Rep. May 72), a corporate reorganization and 
merger, (Eaton Yale Ltd., [1971] OLRB Rep. Oct. 667; Westeel Rosco Ltd., [1966] 
OLRB Rep. Dec. 718) and through the offices of a receiver where “the business” has 
been transferred as a going concern (Marvel Jewelry Ltd., [1975] OLRB Rep. Sept. 
733; Field-Price Ltd., [1973] OLRB Rep. Oct. 543; Parnel Foods Ltd., [1971] OLRB 
Rep. Nov. 715.) The manner of disposition is irrelevant so long as a transfer has, in 
fact, taken place. The interposition of a third party, acting as an agent or conduit, 
does not affect the result. 


25. The identification of a ‘‘sale”’ is usually less difficult than the determination whether the sub- 
ject matter of the sale constitutes a ‘‘business”’ or “‘part of a business”. In a “text-book” busi- 
ness acquisition by asset purchase, the purchaser seeks from the vendor the tangible and intangi- 
ble assets employed in the business, assurances of continued commercial relations with suppliers 
and customers, and covenants of the vendor with respect to various matters, including ron-com- 
petition. Where all the textbook elements are present, it is not difficult to conclude that a sale of 
a business has occurred. Some elements may be absent because, in the particular circumstances, 
those elements are not necessary, or because the parties or their advisors have not read the 
“textbook”, or because the parties intend to convey a business but do not wish it to appear so. 
Elements may also be absent because the parties have no desire or intention to convey a busi- 
ness. Not infrequently, the parties to a transaction are focusing simply on the effective convey- 
ance of certain assets, and do not ask themselves whether the assets sold together constitute a 
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business. That question is, however, one which the Board is regularly obliged to address. As the 
Board said in Culverhouse Foods, [1976] OLRB Rep. Nov. 691 at 16: 


...In each case the decisive question is whether or not there is a continuation of the 
business...the cases offer a countless variety of factors which might assist the Board in 
its analysis: among other possibilities the presence or absence of the sale or actual 
transfer of goodwill, a logo or trademark, customer lists, accounts receivable, existing 
contracts, inventory, covenants not to compete, covenants to maintain a good name 
until closing or any other obligations to assist the successor in being able to effectively 
carry on the business may fruitfully be considered by the Board in deciding whether 
there is a continuation of the business. Additionally, the Board has found it helpful to 
look at whether or not a number of the same employees have continued to work for 
the successor and whether or not they are performing the same skills. The existence 
or non-existence of a hiatus in production as well as the service or lack of service of 
the customers of the predecessor have also been given weight. No list of significant 
considerations, however, could ever be complete; the number of variables with poten- 
tial relevance is endless. It is of utmost importance to emphasize, however, that none 
of these possible considerations enjoys an independent life of its own; none will nec- 
essarily decide the matter. Each carries significance only to the extent that it aids the 
Board in deciding whether the nature of the business after the transfer is the same it is 
was [sic] before, i.e. whether there has been a continuation of the business. 


In Grand Valley Ready Mixed Concrete Supply Limited, [1981] OLRB Rep. June 663, the Board 
described the appropriate analysis in this way: 


...In most section 55 [now 63] applications, whether involving the alleged sale of the 
whole business or a part thereof, the nature of the alleged predecessor’s business 
organization provides the ultimate answer. The Board identifies its essential elements 
and determines if sufficient of these have been transferred to the successor as to allow 
the business and the employment which it generates to continue. See Thunder Bay 
Ambulance Service, [1978] OLRB Rep. May 467 and Culverhouse Foods Limited, 
[1976] OLRB Rep. Nov. 691. However, if as in Canada Cement Lefarge, [1977] 
OLRB Rep. Jan. 5, and Darrigo Consolidated Holdings, [1980] OLRB Rep. Jan. 29, 
assets have been disposed of which are peripheral or unrelated to the business organi- 
zation to which the bargaining rights at issue attach, the Board will not find that there 
has been a sale of a business within the meaning of the section. 


20. The exercise becomes more complicated where, as in this case, the alleged succes- 
sor has carried on a parallel business. Where the alleged successor has carried on a 
parallel business the result of the transaction may as easily be an expansion or alter- 
ation of his business as the transfer of the alleged predecessor’s business. An employ- 
ment opportunity which flows from an expansion or alteration of the business carried 
on by the alleged successor prior to the section 55 transaction does not trigger the 
operation of the section. The union’s bargaining rights attach to the predecessor’s 
business and their preservation is contingent upon a transfer and continuation of that 
business. 


26. In Metropolitan Parking Inc., supra, the Board observed that continuity of the work per- 
formed is not by itself a conclusive test for applicability of section 63: 


For a transaction to be considered a “‘sale of a business” there must be more than the 
performance of a like function by another business entity. There must be a transfer 
from the predecessor of the essential elements of the business as a block or as a 
“going concern.” A business is not synonymous with its customers or the work it per- 
forms or its employees. Rather, it is the economic organization which is used to 
attract customers or perform the work. The Legislature could have provided for the 
continuation of bargaining rights whenever there is a continuity of the work per- 
formed, but it did not do so. Bargaining rights are continued only when the employer 
transfers his business. The use of the active verb and possessive pronoun is not insig- 
nificant. 
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Section 53 of the British Columbia Labour Code and section 144 of the Canada Labour Code 
are similar to section 63 of the Labour Relations Act. Both the B.C. and Canada Labour Rela- 
tions Boards have recognized that the language and purpose of these provisions require more to 
support a declaration than similar work, as appears from the following passage from the B.C. 
Board’s decision in Canadian Odeon Theatres Limited, 82 CLLC $16,139, [1981] 3 Can. LRBR 
372, at pages 374 and 375: 


As the Board pointed out in Lyric Theatre, [[1980] 2 Can. LRBR 331], the similarity 
of work performed before and after the transfer is not sufficient of itself. The Canada 
Board put it best in Radio CJYQ Limited and Newfoundland Broadcasting Ltd. and 
National Association of Broadcasting Employees and Technicians, [1978] 1 Canadian 
LRBR 565 at 574: 


But continuity of the work done is not sufficient alone to satisfy section 144. 
There must be some nexus between the two employers other than the fact 
that one employed persons to do certain work that the other now does or 
will do, before one can be declared the successor of the other. Otherwise a 
loss of work to a competitor employer would result in a successorship. 
There must be some continuity in the employing enterprise for which a 
union holds bargaining rights as well as continuity in the nature of the 
work. The two go hand in hand. 


iY: The Board then went on to review how the section had been applied to retail food busi- 
nesses (paragraphs 27 and 28): 


27. Dutch Boy Food Markets, 65 CLLC 416,051 is one of the first cases in which the Board had 
an opportunity to assess an alleged sale of business in the retail food industry. In that case, 
Kitchener Foods offered to buy all of the leasehold improvements and fixtures on the premises 
from which Steinberg’s then conducted its sole retail operation in Kitchener. The offer was con- 
ditional on the assignment to Kitchener Foods of Steinberg’s leasehold interest in those prem- 
ises. Steinberg’s accepted the offer. The parties entered into a written agreement which con- 
tained no restrictive convenant by Steinberg’s and expressly excluded “‘goodwill’” from the 
purchase price. The Board rejected the argument that these features of the agreement pre- 
cluded a finding that there had been a sale of a business: 


A retail food supermarket, unlike some other businesses, has no customer orders or 
lists which can be transferred to a purchaser who intends to carry on the same type of 
business. By the very nature of a retail food business, with the exception of the name, 
a vendor has no goodwill which he can effectively give or withhold from a purchaser. 
The success of a food supermarket is dependent, on large measure, upon the support 
of the people who live in the area in which the store is located. Accordingly, any 
goodwill consists in the habit of customers of the vendor continuing to patronize the 
food market located on the same premises. If there was any goodwill to be acquired 
by Kitchener Food it was inherent in the premises themselves in which Steinberg’s 
had carried on the same type of business as that carried on by Kitchener Food. 
Accordingly, the exemption of goodwill from the purchase price, in our opinion, has 
no real meaning. 


Similar arguments were similarly rejected in L & M Food Markets (Ontario) Limited, [1965] 
OLRB Rep. Sept. 440 and Leader’s Clover Farms Food Market, [1966] OLRB Rep. Nov. 636, 
both cases in which the successor acquired in a single transaction the predecessor’s premises, 
fixtures, and equipment along with considerable stock-in-trade: all but the brand-name inven- 
tory in the L & M case, and all but the meat, frozen food, damaged stock and brand-name 
inventory in Leader’s. The successor supermarkets opened 3 and 16 days, respectively, after 
their predecessors’ supermarkets closed. The Board in Dutch Boy found a hiatus of 7 weeks’ 
duration did not make the transaction there any less the sale of a business. It is perhaps note- 
worthy that, on the facts before it, the Board in that case was able to make a positive finding 
that the parties before them intended to engage in a sale of business: 
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Viewing the transaction more positively, we find it most significant that the wording of 
the Offer to Purchase itself clearly contemplates the sale of a ‘‘business’’. More partic- 
ularly, the second paragraph of Article 2 on page 3 reads: 


This transaction of purchase and sale is to be completed on or before the 
31st day of December, 1964 on which date vacant possession of the business 
and premises of the Vendor is to be given to the Purchaser. (The underlin- 
ing is added for emphasis.) 


In our opinion, the above wording makes it abundantly clear that it was the intention 
of the parties that Kitchener Food acquire by sale the “business” of Steinberg’s. 


[emphasis added] 


In assessing whether a sale of business has taken place, the absence of “textbook” elements 
becomes less critical if it is clear the parties thought they were engaged in a sale of business in a 
commercial sense. 


28. Subsequent Board decisions all acknowledge, expressly or impliedly, the importance of the 
store premises as an element of a business in the retail food trade, and the significance of the 
inclusion of that asset in a putative “‘sale of business” transaction. The cases also reiterate the 
need to assess even that important factor in the context of all the surrounding circumstances, 
including the corporate relationship, if any, of vendor and purchaser, the continued presence or 
relocation of the vendor within the relevant market area, continued involvement of key person- 
nel, the length of and reasons for the hiatus between the vendor’s closing and the purchaser’s 
opening, and any post-sale effort by the purchaser to identify its location by reference to the 
vendor prior operation: Super City Discount Foods Limited, [1970] OLRB Rep. Apr. 118; 
Gordons Markets, [1978] OLRB Rep. Dec. 1102; Zehrs Markets Limited, [1974] OLRB Rep. 
May 331; Dominion Stores Limited, [1979] OLRB Rep. 626; Darrigo Consolidated Holdings 
Inc., [1980] OLRB Rep. Jan. 29; More Groceteria Limited, [1980] OLRB Rep. Apr. 486. The 
importance of each factor is likewise a function of surrounding circumstances. The importance 
of both location and hiatus depend on the nature of the market served. The habit addressed in 
Dutch Boy is the habit of patronizing a business which has become identified with a location, 
and not just the tendency, all other things being equal, to shop near home. A hiatus in opera- 
tion will diminish the force of that habit at a rate and to an extent which depend, presumably, 
on the nature of the shopping alternatives available, the regularity of resort to those alterna- 
tives, and the extent to which vendor or purchaser behaviour encourages or discourages any 
impression that the discontinuance of supermarket operations is temporary. It is not realistic to 
suppose that the relationship and application of these factors can be reduced to an algebraic for- 
mula. This is in part because when one goes beyond obvious generalities, the description and 
prediction of shopping behaviour cease to be the proper subject of judicial or administrative 
notice and become a matter for empirical and expert evidence of a nature seldom, if ever, 
placed before the Board in these cases. More importantly, the attempt to reduce these matters 
to a formula, through expert evidence or otherwise, would be of limited use; answers to these 
questions about the retail market are not ends in themselves, but merely one of the means 
employed in assessing the still highly qualitative question whether a “business” has been sold. 
The lesson of the cases is that while location and premises are important elements of a retail 
food business, they are not themselves the business; even location and premises can be or 
become mere “surplus assets” which alone, or even in combination with other assets, can lack 
the dynamic or organic quality which distinguishes a business from an idle collection of assets: 
Sunnybrook Food Market (Keele) Limited, [1974] OLRB Rep. Jan. 47; and see More Groceteria 
Limited, supra, at 26 921-24. 


18. Steinberg surrendered to Community its right to occupy the store and operate a retail 
food supermarket from it and, in turn, was freed from its court-imposed obligation to continue to 
operate a supermarket there. With that, Steinberg withdrew not just from the market area served 
by the store, but from the whole Kitchener-Waterloo market. It disposed of the store’s fixtures, 
equipment and leasehold improvements to Trillium. Nothing in the evidence before us suggests 
that Steinberg’s surrender of its rights to use of the store was made conditional on the sale of those 


1073 


assets to anyone, let alone to Dutch Boy. Trillium/von Teichman, in turn, sold those assets and the 
shopping centre to Oswenda/D’Silva. There is no evidence that Trillium/von Teichman was any- 
thing but a broker for the bank in finding a buyer for the property. Oswenda/D’ Silva, the ultimate 
purchaser of the property, is a shopping centre developer. It does not operate retail food super- 
markets and operating one in the former Steinberg store was not one of the options it considered. 
Oswenda acquired Steinberg’s former fixtures, equipment and leasehold improvements as a 
“draw” for one of the classes of tenants it would be seeking for the store and was prepared to gam- 
ble on having to sell them independently if it did not find a tenant willing to buy them. There is no 
evidence that Steinberg at any time sought to find a buyer for its business and, on the evidence 
before the Board, it is beyond any reasonable inference that Trillium/von Teichman and 
Oswenda/D’ Silva acted to find a buyer for Steinberg’s business. Nor does the evidence disclose that 
Steinberg intended to sell part of its business to Dutch Boy. In addition, on the evidence, Dutch 
Boy and Steinberg are unrelated and, except for the lease governing Dutch Boy’s occupancy of the 
store, they are unrelated to any of Oswenda, D’Silva, Trillium and von Teichman; and, Trillium 
and von Teichman are unrelated to Oswenda and D’Silva. 


SE Once Dutch Boy took possession of the store, its existing business provided all of the 
management and full-time employees for its new store. Dutch Boy was able to do this because it 
was prepared to take advantage of the fact that it was negotiating a lease on another property at 
the same time and was prepared to invest in hiring and training replacement staff for existing man- 
agers and employees who would be transferred to either of the two new locations if lease negotia- 
tions were concluded successfully. 


20. During the nine months when the store was closed, the only food supermarket compa- 
rable to Steinberg’s store serving that market area was Zehrs, Dutch Boy’s major competitor. It 
was approximately one mile away. The store had been “‘dark”’ for eight of the nine months. There 
was no visible indication that supermarket operations would or would not resume at the location. 
Those circumstances and their potential for dissipating the habitual patronage of the store, the sup- 
ply of all managerial and full-time employees to the new operation from Dutch Boy’s other stores 
and the independent nature of the transactions by which Steinberg surrendered its right to use the 
premises and sold its chattels and Dutch Boy acquired the chattels and the right to use the premises 
for a retail food store operation, weigh against a finding that there has been a section 63 sale of a 
business. In the Board’s view, those factors, weighed in the context of all of the circumstances sur- 
rounding the transactions which began with Steinberg surrendering to Community its right to oper- 
ate a retail food store in Community’s shopping centre and selling its chattels to Trillium/von 
Teichman, and ending with Dutch Boy acquiring from Oswenda Steinberg’s former chattels and a 
lease for use of the premises for a similar purpose, point towards a finding that Dutch Boy has 
expanded its business into the former Steinberg store. 


21. For all of these reasons, none of the transactions, or any combination of them, by which 
Dutch Boy came to operate a retail food supermarket in the store in which Steinberg had operated 
a similar business, constitute a sale of a business from Steinberg to Dutch Boy within the meaning 
of section 63 of the Labour Relations Act. Accordingly, the application is dismissed. 
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3532-87-R National Automobile, Aerospace and Agricultural Implement Workers 
Union of Canada (CAW-Canada), Applicant v. Venture Industries Canada, Ltd., 
Respondent v. Group of Employees, Objectors 


Certification - Intimidation and Coercion - Unfair Labour Practice - Reference to two- 
tiered union dues made by ordinary employee soliciting union membership - Reasonable employee 
not likely to be influenced by statements of fellow employee lacking power over union dues and 
engaged in partisan salesmanship - Employees having opportunity to seek clarification - Inaccurate 
statements in literature distributed by employer and union mere partisan salesmanship - Board 
refusing to discount membership evidence and certifying union 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members M. Rozenberg and M. Jones. 
DECISION OF THE BOARD; October 6, 1989 


iP By previous decision of the Board, we issued a ‘“‘bottom-line”’ decision in this matter, 
granted a certificate to the applicant, and indicated that our reasons for that decision would follow. 
We now provide our reasons. 


2 Although the Board heard the evidence and representations of the parties in respect of 
a number of issues over numerous days of hearing, as indicated in our earlier decision, many of the 
issues and matters in dispute were resolved amongst the parties during the course of the hearing. 
Therefore, as stated in paragraph 5 of our earlier decision, 


... the only matters which remained in dispute were those allegations which had been filed by 
both the respondent and the objecting employees. The substance of these allegations was that 
all, or at the very least a portion of the membership evidence obtained by the applicant and filed 
in support of this application was “tainted” by the improper conduct of Mr. Terry Varney . It 
was alleged that Mr. Varney had acted in a manner contrary to the Labour Relations Act to 
obtain membership evidence to support this application insofar as he had threatened, intimi- 
dated and coerced employees contrary to section 70 of the Act, and had improperly and in a 
misleading manner referred to the applicant’s “two-tier initiation” fee structure. Counsel sub- 
mitted that Mr. Varney’s conduct cast sufficient doubt on the membership evidence filed to 
cause this Board to dismiss the application, or in the alternative order a representation vote to 
be conducted. 


a: The union’s organizing campaign at Venture covered a period of approximately two 
months. From the totality of the evidence we conclude that during that period of time there were 
significant, and at times heated, conversations and communications between and amongst those 
involved or affected by the campaign. Those conversations and communications were not merely 
restricted to communications between employees who held opposing views. The evidence discloses 
that both the respondent employer and the applicant trade union each engaged in a campaign of 
communication with employees in which each party attempted to convey to the employees infor- 
mation and their respective opinions or viewpoints on the matter of certification. Both parties, 
either directly and indirectly sought to acquire the “loyalty” of the employees by encouraging 
employees to sign or not to sign union membership cards. From the evidence it would appear that 
the matter of unionization was frequently discussed and at times hotly debated. It is within this 
context that we turn to examine the evidence of the witnesses called by the respondent employer 
and the objecting employees in support of their allegations. 


4, Sherry Bea (““Bea’’) was one of the employees called by the respondent in support of its 
allegations. The substance of her testimony indicates that Bea, an opponent to the union’s organiz- 
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ing drive, and Terry Varney (‘‘Varney ‘‘), an employee collector who was actively promoting the 
union, became involved in some very lively discussions. During these discussions or confronta- 
tions, voices were raised. Bea testified that she felt intimidated and harassed by Varney because of 
the tone of his voice, his derogatory comments to her, and his physical presence. In this regard Bea 
testified that Varney’s voice was high-pitched and excitable, that Varney called her stupid and 
accused her of not caring about her fellow employees, and during their exchange moved increas- 
ingly closer to her, eventually standing so close that his face was only four or five inches from Bea’s 
face. In respect of this latter evidence, Bea admitted in cross-examination that she was never physi- 
cally threatened but felt intimidated because of Varney’s “forcefulness”. There is no evidence that 
she was physically threatened or intimidated. In his testimony Varney denied Bea’s allegations. 
Notwithstanding Varney’s “‘forcefulness”’, Bea remained firm in her convictions in opposition to 
the trade union. 


D. In our view, we need not resolve the conflict in the testimony of these two witnesses. 
From the totality of the evidence we find that there were undoubtedly some heated discussions in 
the workplace as those in favour of, and those in opposition to the trade union, voiced their respec- 
tive opinions. Such heated discussions are not unusual. Even if we were to accept Bea’s evidence in 
its totality, we cannot find that the conduct or actions of Varney towards Bea involved any intimi- 
dation or coercion within the meaning of the Act. In this regard we adopt the words of the Board 
in Dupont of Canada Limited, [1961] OLRB Rep. Jan. 360 where the Board said at page 361: 


We do not think that the Board was constituted to act as a censor of social pressures used either 
to persuade employees to join or not to join a union or to oppose or not to oppose a union 
unless the pressure is of such a nature that it places a person’s employment in jeopardy either 
directly or by implication. 


(See also The Kendall Company (Canada) Limited, [1975] OLRB Rep. Aug. 611; Alderbrook 
Industries Limited, [1981] OLRB Rep. Oct. 1331. 


6. Bea also testified that she had heard Varney tell two employees, Ms. Pam Griffore 
(““Griffore’’) and Mr. Brad Pask that if those employees joined the union and signed cards they 
would have greater seniority than persons who did not sign cards. Bea did not know what Varney 
meant by that comment. Mr. Pask was not called to testify. Although Griffore testified about other 
matters, she could not remember any conversation with Varney dealing with the issue of how join- 
ing the union could affect an employee’s seniority. The only evidence in respect of this issue is 
therefore the somewhat vague and indirect evidence of Bea. This is to be contrasted with the direct 
evidence of Varney who denied the accuracy of Bea’s evidence and who testified that, in answering 
questions regarding seniority, he merely advised employees that any issues regarding seniority 
would be determined at the bargaining table. From the totality of this evidence we find that the 
respondent has not met the burden of proof in respect of its allegation that ‘““Varney frequently 
suggested that employees who did not sign a union card would not have bargaining unit seniority.” 
The evidence before us is insufficient to establish that allegation. 


7. The Board also heard the evidence of Susan Santsche (“Santsche’’) another employee 
in the bargaining unit. Santsche was called by the respondent and initially testified only about the 
unfriendly attitude which Varney and Ms. Joey Gander (‘‘Gander’’) exhibited towards her after 
she indicated she needed more time and information before she would sign a union card. Gander 
was also an employee collector. Santsche did not at first testify in any manner which supported the 
allegation that either Varney or Gander had coerced or threatened her in a manner which contra- 
vened section 70 of the Labour Relations Act in order to get her to sign a union card. Thereafter, 
Santsche was confronted with her own hand-written statement, dated April 7, 1988 and a typewrit- 
ten document entitled “Witness Statement” which she signed on May 4, 1988. It was asserted that 
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these statements were prior inconsistent statements. After further examination, and after hearing 
the submissions of the parties, the Board entered these statements as exhibits and permitted coun- 
sel for the respondent to cross-examine the witness about the circumstances under which the state- 
ments were made, the contents of the statements, and the alleged inconsistencies between the writ- 
ten statements and the witnesses’ evidence in chief. 


8. The hand written statement was written and signed by Santsche and is dated April 7, 
1988. That statement also refers to the hostile or unfriendly attitude exhibited towards Santsche by 
Varney and Gander because of Santsche’s refusal to sign a union card. Thus, the statement states: 


Right then I told Terry that I was not interested. After that at work neither Terry nor Joey 
would speak to me. If Terry did speak, he had nothing nice to say. I then signed against the 
union. 


... When I was leaving work one night Terry started on me that I was a bitch because I had 
never signed. 


... After I signed a union card Terry spoke to me. Even Joey was much nicer to work with. The 
reason I signed was that I found that it was very hard to work and listen to Joey talk about the 
union. But after I signed I never heard a thing. The way I looked at it you weren’t only signing a 
union card but you were signing for your friendship. 


In our view, these alleged actions by Varney and Gander fall within the realm of “‘social pressure”’ 
used either to persuade employees to join or not join a union. Through these forms of social and 
peer pressure, employees attempt to show their disfavour with decisions made by other employees. 
Although we do not countenance such behaviour, it does not relate directly to the recipient’s 
employment and does not either directly or by implication threaten their job security. 


9. The same cannot be said however, for certain other statements made in this hand writ- 
ten document. These statements relate directly to Santsche’s job security and threats made by both 
Varney and Gander about Santsche’s continued job security in the event she did not sign a union 
card. Santsche wrote: 


When I began working with Joey she then started telling me that “everyone” who signed against 
the union was going to lose their jobs [sic] because the union was going to be in soon. I then 
started to get worried. 


... and she told me not to expect a job when the union got in. Finally, I signed a union card. 


Santsche testified that she wrote this statement in the privacy of her own home after speaking with 
Mr. Brad Pask, a fellow employee. Mr. Pask was also one of the originators and circulators of the 
petition. Although Mr. Pask did not tell Santsche to write out the statement, he did advise her that 
this was one of the things she could do. Santsche said she wrote out the statement “because I didn’t 
think that it was fair, what was happening to me. Terry not speaking to me.” 


10. In cross-examination, Santsche indicated that she wrote the statement about a week or 
two after she spoke to Brad Pask about these matters. We note that Santsche signed a membership 
card on March 28, 1988, more than a week before she wrote out her written statement. Santsche 
eventually gave this written statement to Brad Pask. 


dds At some later point in time, Santsche met with a lawyer for the respondent in the offices 
at the plant. That lawyer went over her statement with her. Subsequently, the typewritten “‘Wit- 
ness Statement’? was provided by the lawyer for Santsche’s approval and ultimate signature. 
Santsche signed that written statement on May 4, 1988. In that signed document, Santsche states 
inter alia: 
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One night Joey said “people who voted against the union will know it when it gets here. They 
will not have jobs because they will be laid off or fired.” I asked her why. She said “we are 
going to Court over it because the company’s writing false letters and having people not sign 
Membership Cards. 


.... Joey said “the dollar I paid now would be a good start on the union dues when the union 
came in. She also said that the union had overwhelming numbers. I was afraid to ask them to 
leave because they intimidated me. I believed that since the union had such overwhelming num- 
bers I should sign a Membership Card now so that it would not cost me more later. 


.... | believed I would lose my job if I did not sign a union card because they could have me fired 
if I wasn’t a member. I believed it would cost me more to join the union later. 


.... Another time while we were working on the line, Joey said “people that started petitions 
against the union would be in a lot of trouble.” This was in response to my asking Joey if any- 
thing would happen to people who signed against the union. 


... During the course of the past five months I have been harassed and intimidated by Terry 
Varney and Joey Gander, organizers for the CAW. I have been led to believe the only way to 
keep my job was to do what Joey and Terry said because otherwise I would have to be fired at 
the request of the union. 


12. That written statement also contain various references to the animosity exhibited by 
Varney and Gander towards Santsche until Santsche signed a union card. Santsche testified she 
signed the membership card when Gander and Varney attended at her apartment. 


18%, If the Board had been satisfied, on the balance of probabilities, that the various state- 
ments about which Santsche testified were in fact made to her by Varney and Gander, we would at 
a minimum have disallowed Santsche’s card and would have viewed the weight to be given to the 
membership evidence collected by Gander and Varney in a different manner. The Board does not 
countenance these types of statements regardless of whether they are made by a union official or a 
person of lesser rank in the union’s organizing drive who is attempting to obtain support for the 
union. Although in determining the effect of this type of improper behaviour the Board has distin- 
guished between statements made by full-time union organizers and officials, and statements made 
by rank and file employee collectors, the cases leave little doubt that statements such as those 
alleged in Santsche written “Witness Statement” violate section 70 of the Act. Such statements 
clearly relate to job security, are coercive and threatening and seriously impair the reliance which 
the Board can place on membership evidence submitted in support of the application. If sufficient 
evidence of such statements was before the Board we would be concerned that the membership 
evidence was not sufficient voluntary evidence of membership by either Santsche or, depending on 
the circumstances, others who may have signed membership cards. (See for example, L. M. Welter 
Limited, [1965] OLRB Rep. April 34, Crenmar Services Limited, [1978] OLRB Rep. Jan. 48, The 
Kendall Company (Canada) Limited, supra, Intermodal Marine Surveys Ltd., [1979] OLRB Rep. 
April 321, PRC Chemical Corporation of Canada Ltd. , [1980] OLRB Rep. Dec. 1805, Aurora Steel 
Service Limited, [1986] OLRB Rep. March 301. 


14. On the basis of the evidence before us however, we find that the respondent has not 
met the burden of proof cast upon it. We are not satisfied, on a balance of probabilities that such 
statements were in fact made. Notwithstanding the written statements, in her viva voce evidence 
before us, Santsche was uncertain and equivocal. Notwithstanding counsel’s skilful cross-examina- 
tion, Santsche did not expressly affirm the substantive portions of the written statements. Thus, for 
example, Santsche stated that it was ‘possible’ Gander said everyone who signed against the 
union would lose their job. Santsche also testified that she could not recall whether Gander had 
made such a statement saying only “I can’t remember at this time that it was said but I told the 
truth in this letter [the April 7, 1988 statement] so probably then it was said” [emphasis added]. In 
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viva voce evidence, Santsche also was unable to recall or remember whether Gander in fact said 
“people who voted against the union will know it when it gets here, they will not have jobs because 
they will be laid off or fired.”’, stating she could only remember conversations about the company 
writing letters and people having to go to Court. Santsche had no recollection of Gander saying 
anything to her about “‘people that started petitions against the union would be in a lot of trouble”’ 
as stated in the Witness Statement she signed on May 4, 1988. She could not specify why she 
““believe[d] I would lose my job if I did not sign the union card because they could have me fired if 
I wasn’t a union member. I believe it would cost me more to join the union later” (as alleged in the 
May 4, 1988’s statement Santsche signed). Although Santsche testified that she believed everything 
in the statement she wrote was true, she could not point to anything that was said which would 
make her feel that she would lose her job. Santsche went no further than stating it was “‘possible”’ 
she felt that way because of Gander’s alleged statement that ‘‘people who voted against the union 
will know it when it gets here. They will not have jobs because they will be laid off or fired.” We 
note again that in her evidence before us however, Santsche did not affirm that such a statement 
was in fact made. 


15: From the totality of her evidence we find that at the time of her testimony Santsche had 
no independent recollection of the very serious allegations of improper conduct which are con- 
tained in her written statements. In respect of those statements which form the core of a violation 
of a section 70 of the Act, her evidence was ambiguous, hazy and indefinite. At its best it went no 
further than that Santsche wanted to write the truth in her written statements and, at the time she 
wrote and/or signed the statements she honestly believed that the statements were true. Santsche 
admitted however, that at the time she wrote and signed the statements she was angry. She also 
admitted that each of the statements contained certain statements which were not truthful. With 
the exception of the statement that alleges Gander stated that ‘people who started petitions 
against the union would be in a lot of trouble” (a statement which Santsche acknowledged was not 
true), the false statements contained in the written statements generally relate to minor details. 
Thus, for example Santsche admitted Varney did not “‘yell at her” and did not call her a “‘bitch”’ as 
alleged in the first written statement. There are also inconsistencies between the two statements. 
Thus, Santsche originally wrote that Varney called her mother, left a message and she called him 
back (admittedly false statements and an untrue “‘colourization”’ of the surrounding events). Her 
subsequent witness statement indicates that Varney called Santsche’s sister-in-law, and Santsche 
did not in fact return her call. Although these falsehoods relate to minor matters they do provide 
some guidance to the Board in assessing the weight to be given to the written statements and 
Santsche’s viva voce evidence. Finally, we note that the first written statement was written and 
signed more than a week after Santsche signed the union membership card. It refers to events 
which are alleged to have occurred in the weeks preceding that event. It is therefore not a state- 
ment which can be said to be written at a time which is relatively contemporaneous with the events 
described in the statement. At best, it is Santsche’s recollection of what she believed had tran- 
spired. It was written at the time she was angry and contains a number of false statements. In these 
circumstances and in view of Santsche’s vague and irresolute evidence in respect of the matters 
contained in that written statement, we find that we can give little weight to either that written 
statement or her viva voce evidence. 


16. Similarly, we find that we can place little reliance on the witness statement which 
Santsche signed on May 4, 1988. It also contains statements which Santsche acknowledges were not 
entirely truthful. Santsche admitted that at least part of the reason she signed the second witness 
statement was because she felt she had to carry through with what she had said in the first hand- 
written document and because she was afraid she might lose her job. In view of these factors, and 
again in light of Santsche’s uncertain, vague and undecided testimony we find we can give little 
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weight to her evidence. The evidence tendered is insufficient to support the allegation that either 
Varney or Gander intimidated or coerced Santsche to get her to sign a union card. 


ive Pam Griffore (‘‘Griffore”) another employee in the bargaining unit also testified. We 
found Griffore to be a forthright witness who gave her testimony in an open and candid manner. 
Griffore had a clear and specific recollection of the various conversations she had with Varney. 
Where Griffore’s evidence contradicts or is inconsistent with the evidence of any other witness, we 
have preferred the evidence of Griffore. 


18. Griffore testified about several conversations she had with Varney. Both Griffore and 
her husband are friends with Varney. Mr. Griffore was also one of the employees who circulated 
and supported the petition in opposition to the union. Notwithstanding their opposing views to the 
union’s application for certification, and the very vocal discussions which have occurred as a result 
of their differing opinions, Griffore and Varney continue to view each other as friends. 


10: During the course of the organizing drive, Griffore was expecting a baby. She went on 
maternity leave the first week in March. Griffore testified that on several occasions Varney 
attempted to convince her to join the union. The occasions which prompted the allegation of a vio- 
lation of section 70 of the Act by the respondent against the applicant occurred while Griffore was 
a line inspector at the L/Body line. On this occasion, Varney approached Griffore and asked her if 
she had changed her mind about signing a union card. Griffore had previously advised Varney she 
did not wish to join the union. Griffore again told Varney she did not want to sign a card. In the 
ensuing conversation, Varney told Griffore that “because I was pregnant they could possibly lay 
me off anytime after I had maternity leave and would not call me back”. Varney continued and 
told Griffore that if she signed the union card she would be guaranteed her job after she had the 
baby. Varney told Griffore that she was being selfish and was only thinking about herself and not 
the other employees. He advised Griffore that if she did not sign a card and the union did not get 
in he, Varney would not have a job. The substance of Griffore’s testimony in respect of this con- 
versation was corroborated by Bea. 


20. Varney on the other hand testified that he merely told Griffore that her position at the 
plant (meaning her position as line inspector and not her job) was not assured upon her return 
from maternity leave, and that the company could “‘shuffle her anywhere in the plant’. In so 
doing, he referred to the Employee Handbook at Venture which states that upon return from a 
leave the company, “will endeavour to place you in your former position or an equivalent position, 
depending on the availability of such position.”’ Varney’s recollection of the conversation was cor- 
roborated by Ms. Cheryl Pask (Pask). Pask testified that both she and Griffore were told by Var- 
ney that upon their return from their respective leaves, they were not guaranteed that they would 
be returned to their position, but rather could be placed elsewhere in the plant. Pask herself was 
scheduled to commence a sickness and accident leave of absence in early March. During her cross- 
examination, Griffore denied Varney made any reference to the Employee Handbook and specifi- 
cally disagreed with the question put to her that Varney told her they did not have to hire her back 
to the same job. She reiterated that she was told by Varney that the company did not have to hire 
her back. She admitted however, that Varney also told her that if the respondent did hire her back 
the company would not have to give her back the same job. Griffore recalled that Pask also partici- 
pated in a conversation with Varney and Griffore at which this issue was discussed. Griffore tes- 
tified that she had somehow gained the impression that there was a difference in their respective 
positions because although she would be returning from maternity leave, Pask was returning from 
a medical leave. 


2A; Both Pask and Griffore testified that they met with Mr. Mike Pavlovic (“‘Pavlovic’’) the 
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Plant Manger to discuss this matter. Griffore also testified however, that after her initial conversa- 
tion with Varney, she spoke to Pavlovic alone. 


MPs, Counsel for the respondents and the objecting employees argued that there was no 
inconsistency between the evidence of Griffore and Pask, as Pask related an incident and a conver- 
sation which occurred at a different time than the conversation between Griffore and Varney. 
Although the evidence was less than satisfactory in respect of this submission, after a review of the 
totality of the evidence and on a balance of probabilities we find that there were indeed two sepa- 
rate occasions when this matter was discussed with Griffore. On the occasion during which Grif- 
fore was told by Varney that she was not guaranteed her job upon the expiration of her maternity 
leave, Pask was not present. Pask was only present when Varney discussed the “position” which 
employees could be given upon their return from a leave. It is the first occasion and the first con- 
versation between Varney and Griffore which forms the basis of the complaint against the appli- 
cant and which we propose to address. 


2d. After her conversation with Varney, Griffore was very upset. She testified she was 
scared she was going to lose her job. Griffore also testified that she believed that if she would sign 
a union card she would be protected from lay-off, and if she did not sign a card she might lose her 
job. That same night however, she went alone to discuss the matter with Pavlovic. Pavlovic reas- 
sured her and told her that it was against the law for a company not to reinstate a person upon the 
expiration of a maternity leave. On the subsequent occasion when Griffore and Pask both spoke to 
Pavlovic, Griffore asked Pavlovic if she would still be a line inspector when she returned from 
maternity leave. Pavlovic assured her that she would be returned to work as a line inspector. Grif- 
fore acknowledged that Varney had no authority or involvement in such managerial decisions as 
the hiring, firing, discipline or lay-off of employees. Despite Varney’s statements, Griffore was not 
persuaded to sign a union membership card. 


24. Counsel for the respondent submitted that these facts constitute “intimidation or coer- 
cion”’ within the meaning of section 70 of the Labour Relations Act. Counsel pointed to the fact 
that Varney, the perpetrator of the coercive and threatening statements to Griffore was the key 
union organizer generally recognized by employees in the plant as being ‘‘in charge” of the union’s 
organizing campaign. Varney was in fact the collector of approximately thirty-three percent of the 
cards. The remainder of the cards were also collected by rank and file employees. Only the cards of 
some of the employee collectors were in turn collected by the union officials who were ultimately 
in charge of this organizing campaign. It was argued that because Varney was the ‘“‘key” and “‘pri-: 
mary” union organizer, and was perceived to be the “leader” of the organizing campaign, his 
actions ought to be judged in a manner similar to the standards imposed upon paid union organiz- 
ers or union Officials. Counsel asserted that the actions, conduct and statements made by Varney 
were more than those of a mere rank and file employee expressing his own opinion. Counsel 
asserted that in the eyes of the employees Varney “walked in the shoes” of the union and thus his 
statements to employees were viewed more seriously by employees and would carry more weight 
with the employees. It was submitted that this Board should also view Varney’s statements and 
conduct more seriously, because of his prominent role in the campaign. It was argued that Var- 
ney’s comments threatened Griffore and directly linked her continued job security to union mem- 
bership. Counsel submitted that such threat of loss of one’s job is intimidation which is contrary to 
section 70 and therefore this application ought to be dismissed. Alternatively, he urged the Board 
to discount all of the membership evidence collected by Varney and Gander (who had also threat- 
ened the job security of Santsche) or at the very least order a representation vote. Counsel for the 
objecting employees concurred with and adopted the submissions of counsel for the respondent. In 
support of these submissions counsel relied upon Walter E. Selck of Canada Ltd., [1964] OLRB 
Rep. June 138, VR/Wesson Limited, [1968] OLRB Rep. Nov. 811, The Kendall Company 
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(Canada), supra, Intermodal Marine Surveys Limited, supra, Chemtrusion Inc. [1979] OLRB Rep. 
Dec. 1150, General Motors of Canada Limited, [1980] OLRB Rep. Oct. 1437, P.R.C. Chemical 
Corporation of Canada Limited, supra; T and F Construction Equipment Rental Limited, [1983] 
OLRB Rep. Dec. 2116 and Aurora Steel Service Limited, supra. In addition to these cases, in 
deciding this matter the Board has also considered Thames Steel Construction Ltd., [1980] OLRB 
Rep. April 545, Linhaven Home for the Aged, [1962] OLRB Rep. May 66, Reliance Electric 
Limited, [1979] OLRB Rep. Nov. 1107, Unlimited Textures Company Limited, [1984] OLRB Rep. 
Jan. 138, Alderbrook Industries Limited, supra, Dupont of Canada Limited, supra, Green Giant of 
Canada Limited, [1973] OLRB Rep. June 376, Crenmar Services Limited, supra. 


2D: A review of these cases indicate that the tests and standard of conduct imposed upon 
various persons involved in organizing campaigns was accurately and succinctly summarized in 
General Motors of Canada Limited, supra, where the Board stated at page 1439: 


14. The Board has in the past had numerous opportunities to review the standard to be applied 
in assessing the conduct of a rank and file employee, as opposed to a union official, in the collec- 
tion of membership evidence, and the consequences that flow from irregularities established in 
the collection of membership evidence by an employee. In reviewing the standard applicable to 
an employee-collector the Board commented as follows in The Kendall Company (Canada) 
[1975] OLRB Rep. Aug. 611 at p. 619: 


In all cases alleging improper trade union conduct the Board first begins by assessing 
the nature of the conduct - the test being would it deter the reasonable employee? If 
the answer to this question is in the affirmative the Board must go on to assess the 
possible significance of the conduct and in this regard the identities of those persons 
involved are very important. Where the action impugned is that of a responsible offi- 
cial of the trade union a single indiscretion may cause the Board to conclude that it 
cannot place reliance on any of the evidence of membership submitted by the union. 
Where the irregularity relates to evidence of membership procured by a person of 
lesser rank in the union organization, the actual cards involved may be disallowed and 
the weight to be given to the remaining evidence of membership will depend on the 
nature of the irregularity and the extent to which the objectionable practice was 
resorted to in the signing up of members. (See Webster Air Equipment Company Ltd. 
58 CLLC 418,110; Walter E. Selck of Canada Ltd., [1964] OLRB Rep. June 138; 
Linhaven Home for the Aged, [1962] OLRB Rep. May 66.) 


15. Although the foregoing comments were made in the context of allegations of intimidation, 
we are Satisfied that they are equally applicable where fraud or misrepresentation is alleged. In 
the Kendall case the Board exhaustively reviewed the standards to be applied to different types 
of conduct by employees soliciting union membership. As that decision discloses, the Board has 
a particular concern with threats to the job security of employees in attempts to gain their sup- 
port for a union, even when those threats are by a rank and file employee. On the other hand 
the Board has always sought to maintain a realistic appreciation of the need for free and unfet- 
tered conversation between fellow employees. In this regard, absent physical threats or threats 
to job security, the Board is careful not to place undue weight on a statement made by one 
employee to another on a subject in which neither of them is an expert, particularly when the 
recipient of the statement has every opportunity to check the statement’s accuracy. (Green 
Giant of Canada Limited, [1973] OLRB Rep. June 376.) 


16. Threats to job security have, however, been strictly viewed as beyond the bounds of 
employee free speech. For example, in Walter E. Selck of Canada Ltd. , [1964] OLRB Rep. June 
138 the union’s campaign was under the exclusive direction of a rank and file employee who col- 
lected all but three of sixty-two membership cards. In the face of unchallenged evidence that the 
employee-collector told two employees that they would lose their jobs if they failed to join the 
union the Board dismissed the application, concluding that it could not, in the face of that estab- 
lished unfair labour practice, rely on any of the membership evidence filed. Where, however, a 
statement made by one employee to another in the course of a union campaign does not 
threaten an employee’s job security or otherwise disclose an unfair labour practice different con- 
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siderations apply. The Board is reluctant to hold the rank and file employee to the standard of a 
trained lawyer, or to impose censorship on the casual conversation that inevitably flows between 
employees during a union campaign. To do otherwise, in the words of the Board at p. 623 of 
Kendall, ‘‘would be oblivious to human nature and result in artificial standards that would 
adversely affect the rights of all employees under the legislation.” 


17. That is not to say, however, that a union can escape the consequences of irregular conduct 
by effectively placing its entire campaign in the hands of a rank and file employee. Where a per- 
son who is not a union official is charged with collecting all of the membership evidence and is 
found responsible for a non-pay (Slough Estates, [1965] OLRB Rep. June 173) or a non-sign 
(Dominion Stores Limited, [1964] OLRB Rep. Dec. 447) the Board may conclude that it can 
rely on none of the membership evidence filed and dismiss the application. Alternatively, in the 
face of such conduct by a person other than a union official, the Board may conclude that the 
documentary evidence is ‘“‘under a cloud that requires the confirmatory evidence of a represen- 
tation vote.” (Crock & Block Restaurant and Tavern, [1980] OLRB Rep. Apr. 424.) The same 
considerations apply when the conduct in question involves threats to employees’ job security 
(see the Selck case, supra). 


18. The Board’s reluctance to restrict or limit talk that may flow between fellow employees dur- 
ing a union campaign should not, however, be taken as an indication that the Board will not 
scrutinize the statements of rank and file employees, particularly where it is clear that an 
employee charged with the collection of all the membership evidence has substantially misrepre- 
sented to employees to [sic] meaning of signing a union membership card. If the evidence estab- 
lishes that an employee collector has repeatedly obtained membership evidence by telling 
employees that by signing a card and paying a dollar they are in effect endorsing an application 
for a vote on the question of union representation, or if the Board cannot be satisfied to what 
extent such a representation was made, the Board may be unable to place any reliance whatever 
on the membership evidence filed, or it may seek the confirmatory evidence of a representation 
vote. In each case, however, the Board must consider the evidence in the particular case before 
it to make that determination. 


26. This decision appears to enunciate and bring together two separate tests for determining 
whether there is doubt about the voluntariness of some or all of the membership evidence submit- 
ted in support of an application for certification. Application of either test to a particular fact situa- 
tion is usually sufficient. In a number of cases however, both tests have been applied. In the evi- 
dence before us we find that regardless of which test is applied to these facts, the respondent has 
not proven that the membership evidence submitted in support of this application is “tainted” and 
ought to be discounted or requires the confirmatory evidence of a representation vote. 


Ze The second of these tests is referred to in the latter portion of the quoted paragraphs 
and requires the Board to determine whether, on the evidence in any particular case, there is a 
“repeated” pattern (as opposed to a single, isolated incident) of threats or misrepresentations. 
This test or approach places less emphasis on whether the statements made by the rank and file 
employee were in fact intimidating or coercive, and concentrates more on the extent of the action 
of such rank and file employee to determine the impact of such statements on the membership evi- 
dence -- whether such a conduct places the documentary evidence “under a cloud’”’. Where the 
Board concludes that there is such a cloud, it may seek the confirmatory evidence of a representa- 
tion vote notwithstanding that it was a ‘‘mere”’ rank and file employee, and not a union representa- 
tive, who made the statements or engaged in the coercive conduct. Thus, for example in 
Alderbrook Industries Limited, supra, the Board stated at 1333-1334 that: 


13. Unfortunate as it may be, it is not uncommon for antagonism to be generated between 
employees who line up on opposite sides of a campaign for union representation. Statements by 
any person amounting to intimidation or coercion of an employee, whether they are made for or 
against a union, or clearly contrary to section 70 of the Labour Relations Act and are ground for 
a complaint under section 89 of the Act. They may also form the basis for criminal charges. It 
does not follow, however, that the indiscretions of employees, whether they favour a union or 
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sympathize with their employer, are to be held against the principal parties to an application for 
certification. The Board can no more hold against a union a verbal threat made to an employ- 
ee’s job security by an indiscrete employee who is neither a union officer nor a collector of 
union membership cards that it can hold against an employer similar threats made by a fervently 
anti-union employee acting on his own. Evidence of widespread threats which are made by nei- 
ther the employer nor the union might, of course, cause the Board to resort to the further evi- 
dence of a representation vote. 


Similarly, in Linhaven Home for the Aged, Supra, the Board stated at page 68: 


A review of the Board’s decisions on matters of this kind leads to the conclusion that the Board 
distinguishes between the actions of union officials and representatives and those of rank and 
file employees. While in the former case a single threat of economic reprisal may be sufficient to 
cast doubt on all the evidence of membership submitted by the applicant to the extent of war- 
ranting outright dismissal of the application, in the case of a rank and file member, the weight to 
be given the remaining evidence of membership will depend on all the circumstances of the case. 
Factors which the Board will take into account include the nature of the irregularity and the 
extent to which the objectionable practices were resorted to in the organizational campaign. 


[emphasis added] 


28. This test is not applicable to the fact situation before us. In our view, notwithstanding 
counsel’s submissions to the contrary, we do not have cogent evidence that the rank and file 
employee collectors in this instance engaged in a repeated pattern of improper conduct. Rather the 
evidence discloses an isolated instance, during the collection of some eighty-eight (88) union cards 
(excluding lost cards) in a bargaining unit of one hundred and thirty seven (137) in which Varney, a 
rank and file employee with no apparent experience in union organizing made an improper, inap- 
propriate and incorrect statement to a fellow employee whose support for the union he was solicit- 
ing. Had Griffore signed a union membership card we would have disallowed her membership card 
in the same manner and for the reasons similar to those enunciated by the Board in General 
Motors of Canada Limited (see also for example The Kendall Company (Canada) Limited, supra, 
Webster Air Equipment Company Ltd. 58 CLLC paragraph 18,110, Walter E. Selck of Canada 
Ltd., supra, Linhaven Home for the Aged, supra, Canadian Electric Box and Stampings Limited, 
[1964] OLRB Rep. Sept. 284. Griffore did not sign a union card however, and in our view, in the 
circumstances of this case this isolated incident is insufficient to “‘taint’’ the other documentary evi- 
dence of membership. 


20. The other tests applied by the Board to the type of situation with which we are faced, 
can be found in the quotation from The Kendall Company (Canada) Limited decision. That test 
requires the Board “‘to first assess the nature of the conduct -- the test being would it deter the rea- 
sonable employee?” As indicated, if the answer to this question is yes, the Board will then go on to 
assess the significance of the conduct and in this respect the Board has also drawn a distinction 
between the identities of the persons who engaged in the conduct -- were they uninvolved rank and 
file employees? Rank and file employees collectors? Or paid union officials? We note that after 
reviewing a number of cases in this area, the Board in Kendall referred to one of the underlying 
rationales for these distinctions when it observed: 


A reading of these cases demonstrates the Board’s sensitivity to the realities of organizational 
activity. Improper conduct on the part of union officials my be symptomatic of much broader 
unlawful actions. Moreover, threats by trade union officials have a ring of malice that is qualita- 
tively different from the disfavour of a fellow employee caught up in the “‘heat” of campaign 
activity. A fellow employee’s threat is likely to be recognized for what it is - ‘‘an isolated out- 
burst by a hot-headed partisan’’. Further, such persons are seldom capable of carrying out their 
threats and for this reason men and women of ordinary convictions are not likely to be inhibited 
from exercising rights under the Act. 
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30. The difficulty with this case is that Varney is neither a non-involved rank and file 
employee, nor is he a union official. Similarly, unlike the cases upon which counsel for the respon- 
dent relied, he was also not the “‘sole” or “exclusive”? employee organizer as was the case in Walter 
E. Selck of Canada Ltd., supra, (where a single employee had exclusive direction of the union’s 
campaign and collected all but three of the sixty-two membership cards) or PRC Chemical Corpo- 
ration of Canada Ltd., supra, (where the employee who engaged in the threatening conduct acted 
as collector on all the cards). Varney was not an outside “volunteer” organizer who, although not 
a paid-union official would have been perceived by employees in the bargaining unit as the repre- 
sentative of the union as was the case in Chemtrusion Inc., supra. Rather, Varney was a fellow 
employee who collected a portion of the membership cards. Given the membership evidence 
before us, and unlike the situation in the Aurora Steel Services Limited, supra, in this case it cannot 
be said that ‘‘a majority” of the cards were signed by Varney as collector. Moreover, the evidence 
discloses that for a significant period of time during the organizing campaign, from February 19, 
1989 to March 29, 1989, Mr. Varney was unable to attend work because of salmonella poisoning. 
Although there is some evidence that during this time he did on occasion attend at the plant, he 
did not work during this entire period of time. His absence from the workplace during the crucial 
period of the organizing drive which immediately precedes the filing of the application (in this case 
March 23, 1988) combined with the fact that Varney was not in fact the collector of even a majority 
of the cards have caused us to conclude that in the circumstances of this case, his conduct should 
not be viewed in the same light and should not be judged against the same standards as those 
imposed upon union officials. 


3h: Applying the “Kendall” test, we find that Varney’s statements to Griffore, and particu- 
larly statements to the effect that if she signed the union card she would be guaranteed her job 
after she returned from maternity leave, constitute improper conduct. That however, is not the end 
of the matter. There are in our view a number of significant factors which militate against the 
finding that this improper conduct impacted upon or adversely affects the documentary evidence 
submitted by the applicant union in support of its application. 


B25 First we note that the conversation between Varney and Griffore was essentially a ‘“‘pri- 
vate” conversation relating to a very narrow issue which was personal to Griffore and affected only 
her status. There were very few employees who were privy of this conversation, and given the 
peculiar facts even fewer who could be affected by the substance of the conversation. Second, Grif- 
fore and Varney were at the time, and continue to be friends as well as fellow employees. Griffore 
acknowledged that Varney had no management status within the company and no authority to hire 
or fire. Viewed objectively, it cannot be said that Varney was, or could be perceived to have been 
in a position of carrying out the threat which counsel submits is inherent throughout the conversa- 
tion, namely if you do not sign a union card you may not have a job when you come back from 
maternity leave. Indeed, although that characterization of the effect and substance of the conversa- 
tion is possible and plausible, we do not view Griffore’s evidence in the same terms. The state- 
ments made by Varney about which Griffore testified are somewhat vague. They are equally capa- 
ble of being interpreted as no more than a variation of the usual trade union assertion that without 
trade union representation and collective bargaining, an employee has no job security. Notwith- 
standing the fact that we accept Griffore’s evidence that Varney referred to her job, and not 
merely her position at the plant as asserted by Varney, we find that given the vagueness and impre- 
cision of the statements it is difficult to state unequivocally that the statements assert or explain 
what the union will do (or will ask the employer to do) upon the expiration of her maternity leave 
if Griffore does not sign a card, or were merely claims of what the respondent could or would do 
regardless of whether Griffore signed a card. 


33: This brings us directly to the third critical factor which has caused us to conclude that 
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the statements do not affect the membership evidence submitted. Given Varney’s position we find 
that a reasonable employee would have and should have checked the accuracy of the statements 
made by Varney. In this regard, we adopt those words of caution of the Board in General Motors 
of Canada that: ‘“‘... the Board is careful not to place undue weight on a statement made by one 
employee to another on the subject in which neither of them is an expert, particularly where the 
recipient of the statement has every opportunity to check the statement’s accuracy.” A similar sen- 
timent was expressed in re Canadian Electric Box and Stampings Ltd. [1964] OLRB Rep. Sept. 
284. 


34. Notwithstanding Varney’s personal opinion or interpretations of the handbook, it was 
clear to this Board that Varney is not, and viewed objectively would not have been perceived by 
his fellow employees as an expert on either the company’s personnel practices or the policies of the 
trade union. Griffore had every opportunity, and in fact availed herself of the opportunity to check 
out the accuracy of Varney’s statements with those who were, in her view, truly knowledgeable 
about this matter -- the Plant Manager. Immediately upon being faced with Varney’s statements, 
Griffore went to Pavlovic to see if Varney’s opinions and assessments were true. She was reassured 
that they were not. She was satisfied with Pavlovic’s explanation because Pavlovic was a person 
with more expertise in this area, and the person who had the authority to carry through with his 
assessment. For Griffore, his opinions and assessments were ‘‘qualitatively different” and obvi- 
ously carried more weight than those of Varney, a mere fellow employee. For these reasons, we 
are of the view that Varney’s improper conduct did not in fact inhibit Griffore, and would not 
inhibit any other reasonable employee of ordinary convictions from exercising rights under the Act 
(see also Canadian Electric Box and Stampings Ltd., supra, The Kendall Company (Canada) Ltd., 
Green Giant of Canada Limited, supra, Crenmar Services Ltd. , supra). 


a0: Next we turn to the allegation that Varney had improperly and in a misleading manner 
referred to the applicant’s ‘“‘two-tier’’ initiation fee structure. It was submitted that Varney’s con- 
duct in this particular regard cast sufficient doubt on the membership evidence filed to cause the 
Board to dismiss the application or in the alternative order that a representation vote be con- 
ducted. 


36. The only witness called to support this allegation was Mr. Brad Falconer (‘‘Falconer’’). 
He was called by the objecting employees. At the time of his testimony, Falconer was no longer an 
employer at Venture having been discharged in October 1988. Falconer testified that he was 
approached several times by Varney and asked to join the union. He recalled that Varney spoke to 
him three times about the cost of joining the union. Two of those occasions where essentially pri- 
vate conversations in which Varney asked Falconer “... if you want to pay a dollar and sign a union 
card or would you rather pay forty-five dollars or more down the road.” From this statement, Fal- 
coner understood that Varney was trying to save his fellow employees’ money by encouraging 
them to pay a dollar rather than forty-five dollars “if and when the union got in.”’ The other occa- 
sion when Falconer heard Varney discuss the cost of joining the union, Varney was addressing a 
group of twenty to twenty-five employees outside the employ entrance to the plant after the com- 
pletion of Falconer’s shift. On that occasion, Varney was handing out some sheets, discussed 
unionization and at that time also said “‘we would have to pay a dollar and sign a card. If not, when 
the union got in it would cost forty-five or more dollars down the road.” Falconer was present for 
approximately thirty minutes of that meeting but did not stay until it ended. He testified many 
questions were asked by employees during that meeting, but could not recall any questions about 
the union’s fee structure. On none of these three occasions did Varney make any reference to a 
collective agreement, a contract or negotiations. Falconer further testified that he felt he always 
had a choice whether to join or not to join the union, but that he did not think he had any choice 
about paying initiation fees. Falconer was aware that during that period of time the CAW was con- 
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ducting meetings, and that he could have gone to those meetings and asked questions if he wanted 
to. Falconer chose not to attend such meetings because he was not interested in joining the union. 


Se Varney denied making any of the statements attributed to him by Falconer. His testi- 
mony was that there were a lot of rumours in the plant including a rumour that it would cost more 
to join the union later. Varney testified that he tried to dispel such rumours and told all employees 
“it was a dollar now and a dollar later’. In his evidence in chief, he stated that he told employees 
“pay a dollar now and pay a dollar later and if anyone tells you, you’ll pay thirty-five dollars or 
forty dollars or fifty dollars, don’t believe them, it’s not true”. He testified he stated this because, 
prior to joining Venture, and while working for another employer which another union was 
attempting to organize, there were a lot of rumours and confusion about that union’s initiation 
fees. He therefore asked Dan Flynn, the union organizer about the matter. As a result of this expe- 
rience, he wanted to ensure that employees were ‘“‘not misinformed’. Varney testified that he 
wanted to ensure employees “heard [about these matters] from me so that they don’t hear what’s 
untrue.” He felt employees should not sign union cards because of the cost. He admitted that 
employees might be confused about the cost of joining the union but that was because “others 
were telling them things different from what I said.” In cross-examination however, Varney was 
unaware that the CAW had a constitution, was not familiar with that constitution and was unable 
to say when or under what circumstances, initiation or membership fees were increased, or to what 
amount they would be increased if persons did not join during the organizing drive. At another 
point in his cross-examination however, he testified that he thought employees would be required 
to pay higher initiation fees if they were hired after a collective agreement had been ratified. 


38. Upon balance and after having reviewed the testimony of these two witnesses, their 
firmness of memory, the consistency of their evidence, their demeanour and their ability to resist 
the influence of self-interest to modify or explain their testimony, we prefer the evidence of Fal- 
coner to that of Varney. We found that Varney’s recollection of events and conversations was 
selective. He professed specific recall about matters which supported his position but became 
vague and uncertain in cross-examination when counsel pressed about matters which were, or 
could prove to be, harmful to the applicant’s case. For example, we found it implausible that a per- 
son who professed to know much about the Employee Handbook and who had spent sometime 
reading the handbook, was unaware of the existence of, or familiar with the terms of the CAW 
constitution. This notwithstanding that Varney characterized himself as a “leader” of employees 
who was unafraid and willing to talk for and on behalf of others. It is particularly incredulous in 
light of Varney’s own testimony that he encouraged people to ask him questions and told them that 
if he did not know the answer he would find out. We therefore conclude that Varney did in fact 
make the statements about which Falconer testified and propose to dispose of the matter on that 
basis. 


39. From time to time, trade unions have made use of a two-tiered initiation fee system as 
an organizing device. This generally involves urging employees to join the union during the orga- 
nizing drive rather than at some later point at a higher initiation or membership fee. Nothing in the 
Labour Relations Act prohibits the union from reducing its initiation fee during an organizing drive 
and thereafter charging a higher fee as provided for by its constitution. A union thus commits no 
unfair labour practice merely by adopting such a system (Canadian Electric Box and Stampings 
Limited, [1964] OLRB Rep. Sept. 284 at 286; The Kendall Company (Canada) Limited, [1975] 
OLRB Rep. August 611). The cases indicate however, that the Board has insisted that the two- 
tiered system conform to certain requirements. In particular, the Board has stated that “‘the two- 
tiered system must allow employees employed at the time of the organizing campaign a reasonable 
opportunity to join for the lower fee after it has been determined whether the union will be certifi- 
ed” (Haughton Graphics Limited, [1983] OLRB Rep. Sept. 1464 at 1467; see also Corporation of 
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the Town of Dunnville, [1986] OLRB Rep. Jan. 85 at 91). The reason for this requirement is sim- 
ple. If the higher fee is made to apply before or immediately upon certification of the trade union, 
there is cause for the Board to doubt ‘“‘whether employees have joined the union of their own free 
choice, or simply ... to avoid the risk of being required to pay the full amount of the initiation fee if 
the union is successful.” Thus in Haughton Graphics, supra the Board after reference to Alex 
Henry, [1977] OLRB Rep. May 288, stated at page 1466: 


11. The basis of the Board’s concern is set out in plain terms in an earlier portion of the deci- 
sion: 


10. The statute permits the Board to certify applicant trade unions to represent 
employees based upon written authorizations involving the payment of at least $1.00 
where such “membership documents” are properly executed and witnessed and 
where the application is supported by a declaration made by a knowledgeable official, 
declaring that the monies were paid as the membership documents indicate. See for 
example Form 9 and sections 1(1)(1) and 103(2)(j) of the Act. Thus, the Board relies 
on the execution of such membership evidence as an indication of the true wishes of 
employees and where more than 55 percent of the employees in the bargaining unit 
are members of the trade union, the Board will usually certify the applicant without a 
representation vote. However, because of the “hearsay” quality of membership 
cards, a fact demanded by the membership secrecy section of the Act (see section 
111(1)), conduct by organizers that obscures the primary reason why an employee 
signed a membership card is of concern to the Board. 


The Board accordingly sent a clear signal that a ‘‘special”’ initiation fee to eliminate the financial 
impediment to organizing would continue to be acceptable; but not to the point where the same 
device may be held out as the threat of a “penalty” to those employees who would refrain from 
joining prior to the union becoming certified. The union, in other words, must not use this orga- 
nizing tool in such a way as to cause the Board to doubt whether employees have joined the 
union of their own free choice, or simply as insurance to avoid the risk of being required to pay 
the full amount of the initiation fee if the union is successful. The proper question is whether the 
employees wish to become part of the trade union or not, and organizing campaigns ought to be 
won or lost on this basis. Any two-level system of initiation fees causes a problem for the Board 
so long as the higher level is made to apply before or immediately upon certification of the trade 
union. In order to prevent this organizing device from being a distorting factor in assessing 
employees’ true wishes, the two-tiered system must allow all employees employed at the time of 
the organizing campaign a reasonable opportunity to join for the lower fee after it has been 
determined whether the union will be certified. This is recognized to be already the practice of 
at least certain of the trade unions in the province, and conformity to it by others would seem to 
be no more than the Act requires. The practice of the present applicant, in fact, is entirely in 
conformity with the Board’s requirements. The issue which arises here, however, is the manner 
in which the applicant has communicated its practice to the employees of the respondent. 


(See also Trim Trends Canada Limited, [1986] OLRB Rep. Sept. 1312 at 1313 and Corporation of 
the Town of Dunnville, supra, at page 91). 


40. Even if the union’s practice conforms with the Board’s requirements as stated above, 
the use of the two-tiered system may still be a distorting factor in assessing employees’ true wishes 
if the union by its conduct leaves employees with the impression that its practice is other than it 
really is. The issue before us therefore is the manner in which the union’s practice has been com- 
municated to the employees. Did the practice employed in this instance mislead ‘“‘the reasonable 
employee” so that we ought to refuse to rely on all or part of the membership evidence (see Leon’s 
Furniture Limited, [1982] OLRB Rep. March 404 at 407), or order the taking of a representation 
vote. In this regard, as is the case when the Board is faced with other improper conduct during the 
course of an organizing campaign, the Board’s jurisprudence distinguishes between statements 
made by full-time union organizers and statements made by rank and file employees. 
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41. In Alex Henry & Son Limited, supra, a statement was made by a union organizer that 
the employees could join for two dollars now but that it would cost fiity dollars later. The Board 
noted that this would only be so if (a) the union was later successful in negotiating a union shop 
contract with the employer and (b) the union’s constitution and by-laws provided for a higher post- 
certification initiation fees which the union would then be unable or unwilling to waive. The Board 
held that the union official’s failure to make these clarifications was “‘latently, if not patently mis- 
leading”’, and amounted to “tacit misrepresentation on the part of the union representative”. (See 
page 290). While the statement itself did not amount to “intimidation or coercion” within the 
meaning of what is now section 70 of the Act, the fact that it was made by a union official could 
lead a reasonable employee to join the union in the belief “that upon the union being certified he 
would have no alternative but to pay the higher fee if he wanted to keep his job”. (See page 290). 
A vote was directed in view of the doubt raised with respect of the membership evidence. In 
Leon’s Furniture Limited, supra, the Board elaborated on the Alex Henry principle as follows: 


20. While [in Alex Henry] there had been no explicit linking of the higher initiation fee to an 
employee’s job security, the Board found that an employee might reasonably see this link and 
therefore held that the full-time union organizer is under a duty to explain in detail how his 
statement might come to pass. Once having raised a topic that relates to job security and 
amounts to a significant financial enticement, there is an affirmative obligation on the organizer 
to be totally candid. Therefore, in Alex Henry the Board concluded that the bald statement 
“$2.00 now or $50.00 later’? crosses the boundaries of acceptable salesmanship. However, 
instead of prohibiting a two tier initiation fee structure for the purposes of an organizing cam- 
paign, the Board has instead required complete disclosure on how it would impact on the 
employee who refuses to sign a membership card before the trade union is certified. This, it 
seems to us, is a reasonable approach given the reality that many trade unions customarily 
reduce their initiation fees for the purposes of organizing campaigns. 


42. The Board went on to note however that a union official’s failure to make complete dis- 
closure will not always cause the Board to doubt the membership evidence. Thus, the Board stat- 
eds 


... We are not willing to exercise our discretion and order a representation vote every time there 
is some confusion on the nature of union security, initiation fees and dues obligations. People 
who are asked to join the union are expected to be able to sort out most of the confusion by ask- 
ing questions before they act. If they do not, this Board is reluctant to treat them any differently 
than they are treated when acting in a broader commercial context.”’ (See Leons Furniture 
Limited, supra at page 413). 


43. Where a union official attempted “‘to actively use the [initiation fee] differential as a 
sale’s tactic and to leave the impression that employees would be required to pay the higher 
amount if they did not join the applicant during its organizing campaign’, the Board disregarded 
the membership cards collected by that union official. (See Trim Trends Canada Limited, supra. 
On the other hand, where a union official had neglected to clarify what was meant by “later” after 
advising employees that they may as well pay a dollar now, because they would have to pay ten 
dollars later, the Board did not disregard the membership evidence collected by the union official 
because it found that there was no intention to mislead employees or to “use a two-tiered initiation 
fee as an organizing tool”. The union official only made the statement in response to a question 
raised by two employees about the cost of later joining the union, and had not on his own initiative 
raised the matter of the two-tiered system. 


44. In the facts and circumstances before us, the reference to a two-tiered fee system was 
made by a rank and file employee while soliciting membership cards. The test for determining 
whether the membership evidence is unreliable as a result of this is to determine whether the 
actions of the collector were ‘“‘such as would unduly influence a reasonable employee”’ (see Green 
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Giant of Canada Limited, supra, at 379; see also Leons Furniture Limited, supra at page 407 and 
Thames Steel Construction Ltd. , [1980] OLRB Rep. April 545 at 553. It is in the context of this test 
that the identity of the persons making references to the two-tiered fee system is important for the 
“reasonable” employee may not accept as authoritative, and therefore may not be influenced by a 
fellow employee’s representation, although the same “reasonable” employee might be influenced 
if the statement were to be made by a union official. 


45. In Crenmar Services Limited, supra, the Board distinguished the position of the union 
official from that of the rank of file employee as follows: 


Unlike the situation with a union official a rank-and-file employee is not in a position to seek to 
achieve the consequences of any statements he may make during a union organizing campaign. 
Further, employees upon hearing any statements made by rank-and-file employees concerning 
what a union might do in the future can always check out the accuracy of those statements with 
a responsible union official before signing a membership application. Having regard to these 
considerations, the Board is generally less willing to infer that a reasonable employee is likely to 
be properly [sic: improperly?] influenced into signing a membership card on the basis of state- 
ments made by a rank and file employee than it is with respect to the statements made by a 
union official. 


(at 52) 


46. In Canadian Electric Box and Stampings Limited, supra, employees who were soliciting 
union membership on behalf of the applicant told other employees that if they did not join the 
union and pay a $1.00 initiation fee it would cost them between $25.00 and $75.00 after certifica- 
tion. In that case the Board wrote at p. 407: 


...If a union can do this [i.e. reduce its initiation fee for an organizing drive] then the suggestion 
that it will do so cannot of itself be an unfair labour practice especially where the suggestion is 
made by persons who are not officers or representatives of the union. In any event, such sugges- 
tions could not be construed as threats since the persons making them were known to have no 
power to enforce them. In this case, the Director of Organization of the applicant union stated 
at a union meeting that the initiation fee would not be increased after certification. 


The conduct of the employee members of the applicant against whom the above allegations 
were made in this case is not the type of conduct which in our opinion, could be classified as 
intimidation or coercion of the type found in the Milnet Mines Limited Case, Canadian Labour 
Law Reporter, Transfer Binder °49-°54, 917,063, Canadian Fabricated Products Limited Case, 
Canadian Labour Law Reporter, Transfer Binder 49-54, 417,090, in which cases threats were 
made which were of a type which could reasonably be carried out and would have adversely 
influenced the average employee. 


(See also Green Giant of Canada Limited, supra; The Kendall Company (Canada); supra, Hancock 
Sand & Gravel Limited; [1978] OLRB Rep. Oct. 928; Bond Structural Steel (1965) Ltd., [1979] 
OLRB Rep. Dec. 1137; Thames Steel Construction Ltd., supra; Corporation of the Town of 
Dunnville, supra). 


47. In the circumstances of this case, we are of the view that neither Falconer nor any other 
“reasonable” employee would be influenced by Varney’s statements. Varney was a fellow 
employee and, notwithstanding his role in the organizing campaign, could not be perceived to have 
any special status with the union. He was not a person who would be perceived as being able to 
achieve the consequences which the Board has found are implicit in the link between higher initia- 
tion fees and job security where the two-tiered fee structure is referred to by a union official. Var- 
ney was absent from the working environment at the plant for a significant period of time during 
the crucial week preceding the filing of the application. He was not the sole collector. Having 
observed Varney during his own testimony, and after consideration of the description or character- 
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ization of Varney from the other employee witnesses who testified (i.e. “excitable” and “‘loud’’), 
we have concluded that the reasonable employee would perceive this as no more than a partisan 
““pitch’’. The evidence falls short of establishing that Varney actively and intentionally used the 
two-tiered fee structure as an organizing tool. Nor does it establish that it was used as any express 
or implicit threat to job security. Although there is no evidence to suggest that Varney attempted 
to explain or clarify what he meant by “down the road’’, neither does the evidence disclose that the 
statements were used as a sales tactic to leave the impression that employees would have to pay the 
higher fee if they chose not to join the union during the organizing campaign, or that failure to do 
so would result in the dismissal of employment if higher fees were not paid at a later time. Falconer 
himself felt that he always had the choice as to whether he would join the union, and merely 
acknowledged that he knew that if he joined the union he would be required to pay initiation fees. 


48. From the totality of the evidence it is clear that during the organizing campaign there 
was a lot of discussion about the union amongst the employees. There were also several written 
communications from the company to the employees regarding unionization. Some of the letters 
sent by the company to its employees also raised the issue of membership fees and dues. For exam- 
ple in a question and answer format letter sent to employees, the employer writes: 


Question: If the union comes in to negotiate, what would it ask for? 


Answer: The union would ask for compulsory union membership so that all of you would have 
to join the union and pay dues, initiation fees, perhaps assessments, fines and other charges... 
or be fired. 


A similar comment was made in a letter sent by the employer to the employees on February 4, 
1988 where the employer states “‘in return for a mere promise to represent your interest, it will 
demand that you be required to join the union and pay initiation fees and union dues -- or be 
fired.” In other letters sent to employees the company urges employees to alternatively notify man- 
agement “If anyone causes you any trouble at work or in your home, or threatens you or puts you 
under pressure to join the union’, or urges employees that ‘“‘Further, since you will be legally 
bound by the Union’s Constitution and Local Union By-Laws by signing this card, I would suggest 
that you ask the paid union organizers for a copy of these documents and read them before you 
sign.” 


49, The ‘‘reasonable”’ employee faced with these events and surrounding circumstances can 
seek to clarify any misunderstandings or misconceptions he or she may have. Falconer acknowl- 
edged that if he had so desired, he could have attended meetings of the employees called by the 
union. He could also have spoken to those union officials who handed out leaflets outside the 
plant. The company itself proposed that course of action. For that matter, he could simply have 
called the toll free telephone number displayed on that leaflet. Had he done any of these things 
and asked questions he might have ascertained if and when, and under what circumstances, he 
would be required to pay the higher initiation fees. If Varney’s statements had caused any confu- 
sion or misunderstanding in Falconer’s mind, or the mind of any other reasonable employee, the 
employees had full opportunity to seek clarification. As the Board noted in Hancock Sand & 
Gravel Limited, supra, at paragraph 15: 


15. The Board considers that it would be unrealistic to expect the same standard from the rank- 
and-file organizer as from the full-time union official. It is reasonable to assume that the ordi- 
nary employee is less conversant with the operation of union security provisions. If less than a 
full explanation is provided by him, moreover, its impact upon other employees is likely to be 
less than where the statements of a full-time union official suffer from the same defect. As the 
Board indicated in Crenmar Services Limited, [1978] OLRB Rep. Jan. 48, the rank-and-file 
organizer is not likely to be perceived by his fellow employee as being in a position to seek to 
achieve the consequences of any statements he may make during a union organizing campaign. 
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Where employees discuss the merits of joining a union among themselves, it does not seem 
unreasonable to expect that a few misconceptions might arise, some lending support to the 
union and some working the other way. We consider that employees are quite capable of deal- 
ing with such misconceptions by seeking any necessary clarification, and then making an 
informed decision as to whether they wish to join a union. 


For these reasons we concluded that in these circumstances, the Board should not discount the 
membership evidence collected by Varney or order a representation vote because there is some 
doubt about the true wishes of the employees who signed membership cards. 


50. Finally, we turn to the allegation that in an “Information Bulletin” dated March 31, 
1988 prepared by the applicant and issued to employees in the bargaining unit, the applicant stat- 
ed: 


The collective bargaining will add to what is presently in effect, because by law the company 
cannot cut your wages and/or benefits once the union has applied for certification. 


Counsel submitted that this statement was misleading because it conveyed the false impression that 
certification creates a permanent freeze against downward changes in terms and conditions of 
employment. It was argued that the cumulative effect of this “misrepresentation’”’ combined also 
with the intimidation and ‘“‘misrepresentation” in respect of the two-tiered fee structure was suffi- 
cient to “‘taint’’ the membership evidence filed. 


Sil. In our view, the statements made in this communication sent by the applicant is inaccu- 
rate. It does not however amount to misrepresentation sufficient to cast doubt upon the voluntari- 
ness of the membership evidence submitted. It amounts to no more than partisan salesmanship. It 
is inaccurate to the same extent as certain statements contained in the various letters which the 
employer sent to the employees such as: 


Recently, paid-union organizers have been handing out “information” and asking Venture’s 
employees to sign membership cards. While it is their legal right to convince or deceive you into 
joining a union, I ask that you consider that decision with great care and caution. 


[Emphasis added]. 
In another communication the employer writes: 


Unions try very hard to get cards signed by employees. They have used these cards in many 
cases to force employees into the union and to force companies to bargain with them, even after 
they have lost an Ontario Labour Relations Board election. 


Similarly, the references to union demands for a closed shop provision in the communications to 
which we have already referred, are not entirely accurate in view of the fact that it is quite possible 
for the applicant to merely require the payment of dues from employees in the bargaining unit 
without requiring membership in the union. 


D2 In our view, these various statements are part of the electioneering which often occurs 
during an organizing campaign. The Board does not police the organizing campaign, and does not 
consider the truth or falsity of campaign literature and speeches by or on behalf of either side 
unless, the ability of the employees to evaluate such campaign material is impaired because of 
coercion, intimidation, threats, promises or undue influence or misrepresentation or the Board has 
doubt as to whether the membership evidence is a voluntary expression of the wishes of the 
employees. The evidence is sufficient for this Board to find that employees who signed membership 
evidence were not improperly influenced in deciding for themselves whether or not they wished to 
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join the applicant. This is not a fundamental misrepresentation which would cause us to doubt the 
voluntariness of the membership evidence filed. 


33: For all of these reasons we found that the membership evidence submitted in support of 
this application was sufficient and therefore certified the applicant union. 


1398-83-R; 1399-83-R; 1503-83-M; 0916-84-U (Court File No. A80/89) 556631 
Ontario Limited, carrying on business as G.P. Construction, Applicant v. The 
International Brotherhood of Electrical Workers, Local 1687, and The Ontario 
Labour Relations Board, Respondents 


Judicial Review - Related Employer - Unfair Labour Practice - Construction companies 
declared to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application for judi- 
cial review on the grounds that, inter alia, the Board erred in finding that related business activities 
were carried on and in denying the adjournment - Judicial review dismissed by Divisional Court - 
Application for leave to appeal to the Court of Appeal dismissed 


Board Decision found at [1986] OLRB Rep. May 617 (December 15, 1987 decision unreported); 
Divisional Court decision found at [1989] OLRB Rep. June 696. 


Court of Appeal, Grange, Finlayson, Tarnopolsky, October 2, 1989: 


The Record was endorsed as follows: Extension of time is granted. Leave to appeal is denied, with 
costs to the Respondent. 
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0277-87-G (Court File No. A81/89) Harbridge and Cross Limited, Applicant v. 
Ontario Council of the International Brotherhood of Painters and Allied Trades 
and Ontario Labour Relations Board, Respondents 


Construction Industry Grievance - Judicial Review - First grievance dismissed following 
request to withdraw late in proceedings - No cause of action or issue estoppel in regards to this griev- 
ance - Whether Painters acquired bargaining rights by means of a working agreement signed 
between the Toronto Building and Construction Trades Council and the respondent - Respondent 
held bound to painters provincial agreement - Breach of sub-contracting clause - Application for 
leave to appeal to the Court of Appeal dismissed 


Board decision found at [1988] OLRB Rep. April 391. Divisional Court Decision found at [1989] 
OLRB Rep. July 824. 


Court of Appeal, Brooke, Craig, Galligan, October 16, 1989: 


(No written endorsement) The motion for leave to appeal was dismissed. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING SEPTEMBER 1989 


APPLICATIONS FOR CERTIFICATION 
Bargaining Agents Certified Without Vote 


3195-88-R: Teamsters Local No. 938 (Applicant) v. The Corporation of the City of Gloucester (Respondent) 
vy. The Association of the Municipal Employees (Intervener) 


Unit: “all employees of the respondent in the City of Gloucester employed in the Recreation and Parks 
Department, save and except foremen, persons above the rank of foreman, office, clerical and technical staff, 
casual employees, persons regularly employed for not more than 24 hours per week and students employed 
during the school vacation period” (59 employees in unit) (Having regard to the agreement of the parties) 


0176-89-R: Milk & Bread Drivers, Dairy Employees, Caterers & Allied Employees Local No. 647, affiliated 
with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America (Appli- 
cant) v. William Neilson Ltd./Ltee. (Respondent) 


Unit: “all employees of the respondent at its Ottawa plant, save and except foremen, persons above the rank 
of foreman, office staff, operating engineers, firemen and helpers, employees in any bargaining unit for which 
any trade union, including the applicant herein, holds bargaining rights as of April 19, 1989, and summer stu- 
dents employed during the school vacation period” (2 employees in unit) (Having regard to the agreement of 
the parties) 


0213-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. D. Lafreniere Builders Ltd. 
(Respondent) v. Group of Employees (Objectors) 


Unit: ‘all employees of the respondent in the industrial, commercial and institutional sector of the construc- 
tion industry in the Province of Ontario, and in all other sectors in the District of Kenora including the Patri- 
cia Portion, engaged in the operation of cranes, shovels, bulldozers and similar equipment and those primarily 
engaged in the repairing and maintaining of same, and employees engaged as surveyors, save and except non- 
working foremen and persons above the rank of non-working foreman” (2 employees in unit) 


0334-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Canadian Star 
Aluminum, Division of 486458 Ontario Inc. (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all sectors of the construction industry in the Munici- 
pality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and 
Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and Traf- 
algar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, 
commercial and institutional sector, save and except non-working foremen and persons above the rank of 
non-working foreman” (23 employees in unit) 


0961-89-R: International Brotherhood of Painters & Allied Trades, Local 1824 (Applicant) v. Ainsworth 
Developments Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “‘all glaziers and glaziers apprentices in the employ of the respondent in the Regional Municipality of 
Waterloo (except that portion of the geographic Township of Beverly annexed by North Dumfries Township), 
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excluding the industrial, commercial and institutional sector, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (3 employees in unit) 


0971-89-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Tartu Inc. (Respon- 
dent) 


Unit: “‘all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Mun- 
icipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, save and except non-working foremen and persons above the rank of non- 
working foreman’ (4 employees in unit) 


0972-89-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Cher-Lynn Homes 
(Aurora) Inc. (Respondent) 


Unit: “‘all construction labourers in the employ of the respondent in all sectors of the construction industry, 
excluding the industrial, commercial and institutional sector, in the Municipality of Metropolitan Toronto, the 
Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the 
Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and 
Pickering in the Regional Municipality of Durham, save and except non-working foremen and persons above 
the rank of non-working foreman” (2 employees in unit) 


0976-89-R: Carpenters & Allied Workers, Local 27 United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. Murphy Construction, Division of 833833 Ontario Ltd. General Contractors (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors of the construction industry, exclud- 
ing the industrial, commercial and institutional sector, in the Municipality of Metropolitan Toronto, the 
Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the 
Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and 
Pickering in the Regional Municipality of Durham, save and except non-working foremen and persons above 
the rank of non-working foreman” (20 employees in unit) 


1012-89-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Arnott Construction Ltd. and Arnott Building Systems (Collingwood) Inc. (Respondent) v. Group of 
Employees (Objectors) 


Unit: “all construction labourers, in the employ of the respondent in the Counties of Oxford, Perth, Huron, 
Middlesex, Bruce and Elgin, excluding the industrial, commercial and institutional sector, save and except 
non-working foremen and persons above the rank of non-working foreman” (9 employees in unit) 


1028-89-R: United Brotherhood of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 800 (Applicant) v. O.J. Pipelines Inc. (Respondent) 


Unit: “all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in the Province 
of Ontario, and all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ 
of the respondent in all sectors of the construction industry within a radius of 81 kilometres (approximately 50 
miles) of the Timmins Federal Building, excluding the industrial, commercial and institutional sector, save 
and except non-working foreman and persons above the rank of non-working foreman” (6 employees in unit) 


1035-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Tartu Inc. (Re- 
spondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
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cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (3 employees in unit) 


1117-89-R: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. 568127 Ontario Inc. c.o.b. as Ultramar Carpentry & Finishing (Respondent) 


Unit: ‘‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors of the construction industry, exclud- 
ing the industrial, commercial and institutional sector, in the Municipality of Metropolitan Toronto, the 
Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the 
Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and 
Pickering in the Regional Municipality of Durham, save and except non-working foremen and persons above 
the rank of non-working foreman” (7 employees in unit) 


1119-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Dineen Con- 
struction Ltd. (Respondent) 


Unit: “‘all carpenters and carpenters’ apprentices in the employ of the respondent in the Municipality of Met- 
ropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and 
that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (3 employees in unit) (Clarity Note) 


1142-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Woodbridge Foam Corporation (Respondent) v. Group of Employees (Objectors) 


Unit: ‘“‘all employees of the respondent in Whitby, Ontario, save and except foreman/team leaders, persons 
above the rank of foreman/team leader, office and sales staff, engineers, process technicians, sample coordi- 
nators and students employed during the school vacation period”’ (110 employees in unit) (Having regard to 
the agreement of the parties) 


1148-89-R: Labourers’ International Union of North America, Local 506 (Applicant) v. G. D. Hanna Inc. 
(Respondent) 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
sors, persons above the rank of supervisor, office, clerical, technical and sales staff’ (37 employees in unit) 
(Having regard to the agreement of the parties) 


1210-89-R: Energy & Chemical Workers Union (Applicant) v. 659367 Ontario Inc. c.o.b. as G & S General 
Contractors (Respondent) v. International Brotherhood of Electrical Workers, Local 115 (Intervener) 


Unit: “all employees of the respondent working in and out of the village of Morrisburg, save and except fore- 
persons, those above the rank of foreperson, office and clerical staff, and persons employed in the construc- 
tion industry” (21 employees in unit) (Having regard to the agreement of the parties) 


1220-89-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Kontour Interiors 
(Respondent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Mun- 
icipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
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within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, save and except non-working foremen and persons above the rank of non- 
working foreman’ (11 employees in unit) 


1235-89-R: United Steelworkers of America (Applicant) v. Maxville Manor (Respondent) v. Group of 
Employees (Objectors) 


Unit #1: “all employees of the respondent in the Village of Maxville, save and except supervisors, persons 
above the rank of supervisor, registered and graduate nurses, office and clerical staff, persons regularly 
employed for not more than 24 hours per week and students employed during the school vacation period” (83 
employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent in the Village of Maxville regularly employed for not more than 24 
hours per week and students employed during the school vacation period, save and except supervisors, regis- 
tered and graduate nurses, office and clerical staff’? (43 employees in unit) (Having regard to the agreement of 
the parties) 


1254-89-R: United Food & Commercial Workers International Union (Applicant) v. 724342 Ontario Ltd. 
(Respondent) 


Unit: ‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except foreper- 
sons, persons above the rank of foreperson, office and sales staff, students employed during the school vaca- 
tion period, and employees in bargaining units for which any trade union held bargaining rights as of August 
16, 1989” (45 employees in unit) (Having regard to the agreement of the parties) 


1257-89-R: United Food & Commercial Workers International Union, Local 175 (Applicant) v. Brown Shoe 
Company of Canada Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: ‘“‘all office employees of the respondent at Sterling, Ontario, save and except office manager and per- 
sons above the rank of office manager” (6 employees in unit) (Having regard to the agreement of the parties) 


1260-89-R: Energy & Chemical Workers Union (Applicant) v. The Board of Trustees of the Sarnia Public 
Library & Art Gallery (Respondent) 


Unit: “all employees of the respondent in the City of Sarnia, save and except department heads and curator, 
persons above the rank of department head and curator, persons regularly employed for not more than 24 
hours per week and students employed during the school vacation period” (27 employees in unit) (Having 
regard to the agreement of the parties) 


1264-89-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. Relax Hotels & Resorts 
Ltd. c.o.b. as Relax Plaza, Windsor (Respondent) 


Unit #1: “all employees of the respondent employed at Relax Plaza, 33 Riverside Drive East, Windsor, save 
and except supervisors, those above the rank of supervisor, office staff, accounting staff, persons regularly 
employed for not more than 24 hours per week and students employed during the school vacation period”’ (8 
employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent regularly employed at Relax Plaza, 33 Riverside Drive East, 
Windsor, for not more than 24 hours per week and students employed during the school vacation period, save 
and except supervisors and those above the rank of supervisor, office staff and accounting staff’ (18 employ- 
ees in unit) (Having regard to the agreement of the parties) 


1287-89-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Mediacolor Photo 
Laboratories Inc. (Respondent) 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
sors, persons above the rank of supervisor and persons regularly employed for not more than 24 hours per 
week” (3 employees in unit) (Having regard to the agreement of the parties) 
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1298-89-R: Labourers’ International Union of North America, Local 183 (Applicant) v. R.E.D.G. Construc- 
tion Ltd. (Respondent) 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the Regional Municipal- 
ity of Durham (except for the Towns of Ajax and Pickering), the geographic Township of Cavan in the 
County of Peterborough and the geographic Township of Manvers in the County of Victoria, excluding the 
industrial, commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman’ (2 employees in unit) 


1301-89-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Peter Scott Contract- 
ing Ltd. (Respondent) 


Unit: “‘all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Mun- 
icipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, save and except non-working foremen and persons above the rank of non- 
working foreman” (3 employees in unit) 


1306-89-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Steelcore Construc- 
tion Co. Ltd. (Respondent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and in all other sectors of the construc- 
tion industry in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the 
Towns of Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships 
of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, 
save and except non-working foremen and persons above the rank of non-working foreman” (2 employees in 
unit) 


1310-89-R; International Brotherhood of Painters & Allied Trades, Local 205 (Applicant) v. Westdale Paint- 
ing & Decorating Ltd. (Respondent) 


Unit: “all journeymen and apprentice painters in the employ of the respondent in the industrial, commercial 
and institutional sector of the construction industry in the Province of Ontario and all journeymen and 
apprentice painters in the employ of the respondent in all other sectors of the construction industry (that is, 
excluding the industrial, commercial and institutional sector) in the Regional Municipality of Hamilton- 
Wentworth, the City of Burlington, that portion of the geographic Township of Beverly annexed by North 
Dumfries Township and that portion of the Town of Milton within the geographic Township of Nassagaweya, 
save and except non-working foremen and persons above the rank of non-working foreman” (10 employees in 
unit) 


1312-89-R: International Brotherhood of Painters & Allied Trades, Local 1891 (Applicant) v. C.O.S.T. Con- 
struction Inc. (Respondent) 


Unit: “‘all painters and painters’ apprentices in the employ of the respondent in the industrial, commercial and 
institutional sector of the construction industry in the Province of Ontario and all painters and painters’ 
apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, 
the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the 
Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and 
Pickering in the Regional Municipality of Durham, save and except non-working foremen and persons above 
the rank of non-working foreman” (5 employees in unit) (Clarity Note) 


1331-89-R: Labourers’ International Union of North America, Local 607 (Applicant) v. 539711 Ontario Ltd. 
o/a Sentinel Contracting Ltd. (Respondent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
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tional sector of the construction industry in the Province of Ontario and all construction labourers in the 
employ of the respondent in all other sectors in the District of Thunder Bay, save and except non-working 
foremen and persons above the rank of non-working foreman” (6 employees in unit) 


1338-89-R: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 46 (Applicant) v. Rural Mechanical Inc. (Respondent) 


Unit: ‘‘all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in the Province 
of Ontario, and all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ 
of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Municipali- 
ties of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within 
the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional 
Municipality of Durham, save and except non-working foremen and persons above the rank of non-working 
foreman” (40 employees in unit) 


1365-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Cima Excavating Co. (Re- 
spondent) 


Unit: ‘“‘all employees of the respondent in the industrial, commercial and institutional sector of the construc- 
tion industry in the Province of Ontario, and all employees of the respondent in all other sectors in the Munic- 
ipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and 
Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and Traf- 
algar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham engaged in the operation 
of cranes, shovels, bulldozers and similar equipment and those primarily engaged in the repairing and main- 
taining of same and employees engaged as surveyors, save and except non-working foremen and persons 
above the rank of non-working foreman” (2 employees in unit) 


1403-89-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Ledcor Industries 
Ltd. (Respondent) 


Unit: “all construction labourers in the employ of the employer in the Township of Devitt, and the surround- 
ing Townships of Casgrain, Shannon, Sankey, Kendall, Eilber, Shetland, Staunton and Barker in all sectors of 
the construction industry, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman” (6 employees in unit) 


1439-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Can-Pave, Division of 
713059 Ontario Ltd. (Respondent) 


Unit: “all employees of the respondent in the industrial, commercial and institutional sector of the construc- 
tion industry in the Province of Ontario, and all employees of the respondent in all other sectors in the Munic- 
ipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and 
Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and Traf- 
algar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, engaged in the opera- 
tion of cranes, shovels, bulldozers and similar equipment and those primarily engaged in the repairing and 
maintaining of same and employees engaged as surveyors, save and except non-working foremen and persons 
above the rank of non-working foreman” (6 employees in unit) 


1447-89-R: United Brotherhood of Carpenters & Joiners of America, Local 93 (Applicant) v. Rose Mechani- 
cal Ltd. (Respondent) 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the the United Counties of Stor- 
mont, Dundas and Glengarry, save and except non-working foremen and persons above the rank of non- 
working foreman” (2 employees in unit) 
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1481-89-R: International Brotherhood of Electrical Workers, Local 105 (Applicant) v. Ind-Comm Electric 
(Respondent) 


Unit: “‘all electricians and electricians’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario and all electricians and 
electricians’ apprentices in the employ of the respondent in all other sectors in the the Regional Municipality 
of Hamilton-Wentworth, the City of Burlington, that portion of the geographic Township of Beverly annexed 
by North Dumfries Township and that portion of the Town of Milton within the geographic Townships of 
Nassagaweya and Nelson, save and except non-working foremen and persons above the rank of non-working 
foreman” (3 employees in unit) 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


0551-89-R: Ontario Nurses’ Association (Applicant) v. Hanover & District Hospital (Respondent) 


Unit: “‘all registered and graduate nurses employed in a nursing capacity by the respondent, save and except 
head nurses, persons above the rank of head nurse, and those regularly employed for not more than 24 hours 
per week” (27 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 28 
Number of persons who cast ballots 27 
Number of ballots marked in favour of applicant iz 
Number of ballots marked against applicant 10 


0875-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. T.C.C. Bottling Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent in Orangeville, save and except supervisors, persons above the rank of 
supervisor, office and clerical staff’ (39 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 37 
Number of persons who cast ballots 34 
Number of ballots marked in favour of applicant 30 
Number of ballots marked against applicant 4 


Applications for Certification Dismissed Without Vote 


3573-87-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Avro Group, Avro 
Construction Inc., Avro Developments Ltd., Avro Management Ltd. and Woodpark Development Ltd. (Re- 
spondents) v. United Brotherhood of Carpenters & Joiners of America, Local 27 (Intervener) (4 employees 
in unit) 


0863-89-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Arnott Construction Ltd. and Arnott Building Systems (Collingwood) Inc. (Respondent) v. Group of 
Employees (Objectors) (42 employees in unit) 


1242-89-R: Canadian Union of Public Employees (Applicant) v. Kent County Roman Catholic Separate 
School Board (Respondent) v. Group of Employees (Objectors) (94 employees in unit) 


1271-89-R; 1272-89-R: Textile Processors, Service Trades, Health Care Professional & Technical Employees 


International Union, Local 351 (Applicant) v. Commonwealth Hospitality Ltd. (Respondent) v. Group of 
Employees (Objectors) (175 employees in unit) 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


0302-89-R: United Steelworkers of America (Applicant) v. Forsco Inc. (Respondent) v. Group of Employees 
(Objectors) 


Unit: “all employees of the respondent in the City of Barrie, save and except managers, persons above the 
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rank of manager, office, clerical and outside sales staff, inventory control staff and students employed during 
the school vacation period” (36 employees in unit) (Having regard to the agreement of the parties) (Clarity 
Note) 


Number of names of persons on list as originally prepared by employer 36 
Number of persons who cast ballots 30 
Number of ballots marked in favour of applicant 11 
Number of ballots marked against applicant 19 


0580-89-R: International Brotherhood of Electrical Workers, Local 105 (Applicant) v. Allan Michaels Electric 
Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “all electricians and electricians’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario and all electricians and 
electricians’ apprentices in the employ of the respondent in all other sectors in the the Regional Municipality 
of Hamilton-Wentworth, the City of Burlington, that portion of the geographic Township of Beverly annexed 
by North Dumfries Township and that portion of the Town of Milton within the geographic Townships of 
Nassagaweya and Nelson, save and except non-working foremen and persons above the rank of non-working 
foreman” (12 employees in unit) 


Number of names of persons on revised voters’ list 12 
Number of persons who cast ballots 12 
Number of ballots marked in favour of applicant 2 
Number of ballots marked against applicant 10 


0695-89-R: International Brotherhood of Painters & Allied Trades (Applicant) v. Nickel Belt Aluminium of 
Sudbury Ltd. (Respondent) 


Unit: “all employees of the respondent in the City of Sudbury, save and except foremen, persons above the 
rank of foreman, office, clerical and sales staff’ (10 employees in unit) 


Number of names of persons on list as originally prepared by employer 11 
Number of persons who cast ballots 11 
Number of ballots marked in favour of applicant 3 
Number of ballots marked against applicant 8 


Applications for Certification Withdrawn 
1614-87-R: International Woodworkers of America (Applicant) v. Atway Transport Inc. (Respondent) 


0335-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Canadian Star 
Aluminum, Division of 486458 Ontario Inc. (Respondent) 


0522-89-R: Ontario Public Service Employees Union (Applicant) v. London & District Association for the 
Mentally Retarded (Respondent) 


0644-89-R: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 800 (Applicant) v. Mallett Transport Ltd. and Mallett Kraft Ltd. (Respon- 
dents) v. Canadian Paperworkers Union and its Locals 32 & 37 and International Brotherhood of Electrical 
Workers, Local 1687 (Interveners) 


0655-89-R: Canadian Union of Public Employees (Applicant) v. The Governing Council of the University of 
Toronto (Respondent) 


0819-89-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Century Interiors 
Ltd. (Respondent) 
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0847-89-R: International Association of Bridge, Structural & Ornamental Ironworkers, Local 786 (Applicant) 
v. Roy Talevi’s General Welding Inc. (Respondent) v. Group of Employees (Objectors) 


1167-89-R: Service Employees’ International Union, Local 532 affiliated with A.F. of L., C.I.0., C.L.C. (Ap- 
plicant) v. Burlington Association for Community Living (Respondent) 


1193-89-R: Association of Canadian Craftspeople (Applicant) v. Moviecorp XX Inc. (Respondent) v. Cana- 
dian Association of Motion-Picture and Electronic Recording Artists (C.A.M.E.R.A.), Local 81 C.L.C., and 
National Association of Broadcast Employees & Technicians (NABET), Local 700 (Interveners) 


1206-89-R: United Steelworkers of America (Applicant) v. Ground Control (Sudbury) Ltd. (Respondent) 


1266-89-R: Amalgamated Transit Union, Local 616, Ronald E. Seguin, President (Applicant) v. Transit 
Windsor (Respondent) 


1300-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Skymark Con- 
struction (Respondent) 


1313-89-R: International Association of Bridge, Structural & Ornamental Ironworkers, Local 736 (Applicant) 
v. K.W. Reinforcing (Respondent) 


1317-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Town of Southampton (Re- 
spondent) 


1337-89-R: United Rubber, Cork, Linoleum & Plastic Workers of America, AFL:CIO:CLC: (Applicant) v. 
Goodyear Canada Inc. (Respondent) 


1376-89-R; 1377-89-R: Service Employees’ Union, Local 268, affiliated with S.E.I.U., AF of L, C.1.O. and 
C.L.C. (Applicant) v. Hogarth-Westmount Hospital (Respondent) 


1406-89-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. 674970 Ontario Ltd. 
c.0.b. as T & J Electrical Services (Respondent) 


1474-89-R: United Steelworkers of America (Applicant) v. Aboutown Transportation Ltd. (Respondent) 


APPLICATIONS FOR FIRST CONTRACT ARBITRATION 


1029-89-FC: Retail, Wholesale & Department Store Union, AFL:CIO:CLC (Applicant) v. Multitech Ware- 
house Direct (Ontario) (Respondent) (Withdrawn) 


1226-89-FC: United Brotherhood of Carpenters & Joiners of America, Local 3054 (Applicant) v. Royal 
Homes Ltd. (Respondent) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


1103-88-R: Sheet Metal Workers’ International Association, Local 562 (Applicant) v. Walden Roofing & 
Sheet Metal Co. Ltd., and Nedlaw Roofing Ltd. (Respondents) (Dismissed) 


2369-88-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. First Plazas 
Inc., et al, Cambridge Leaseholds Ltd., et al, and Sevendon Holdings Ltd. (Respondents) (Dismissed) 


3050-88-R: Carpenters District Council of Toronto & Vicinity United Brotherhood of Carpenters & Joiners of 
America, on behalf of Local 27 (Applicant) v. Contact Construction Ltd., 767428 Ontario Ltd. c.o.b. as A.V. 
Concrete Forming Systems Ltd. Citicom Inc. (Respondents) v. Form Work Council of Ontario, Labourers’ 
International Union of North America, Local 183 (Interveners) (Withdrawn) 
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0077-89-R: International Brotherhood of Painters & Allied Trades, Local 557 (Applicant) v. Santiag’s Old 
Country Painting & Decorating, Jose Antonio Manques Santiago c.o.b. as Always Painting (Respondents) 
(Granted) 


0321-89-R: Milk & Bread Drivers, Dairy Employees, Caterers & Allied Employees, Local No. 647 (Appli- 
cant) v. Frito-Lay Canada Ltd. Frito-Lay Canada, A Division of Pepsi-Cola Canada Ltd. Hostess Food Prod- 
ucts Ltd. The Hostess Frito-Lay Company (Respondent) v. Retail, Wholesale & Department Store Union, 
AFL:CIO:CLC (Intervener) (Withdrawn) 


0597-89-R: United Brotherhood of Carpenters & Joiners of America, Local 2222 (Applicant) v. Ariss Con- 
struction Inc. and Western Foundry Company Ltd. (Respondents) (Withdrawn) 


0641-89-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Ariss Construction 
Inc. and Western Foundry Company Ltd. (Respondents) (Withdrawn) 


1159-89-R: United Food & Commercial Workers International Union, Local 175 (Applicant) v. 831430 
Ontario Ltd. c.o.b. as North Bramalea Pharmacy (Respondent) (Withdrawn) 


SALE OF A BUSINESS 


1103-88-R: Sheet Metal Workers’ International Association, Local 562 (Applicant) v. Walden Roofing & 
Sheet Metal Co. Ltd., and Nedlaw Roofing Ltd. (Respondents) (Dismissed) 


2369-88-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. First Plazas 
Inc., et al, Cambridge Leaseholds Ltd., et al, and Sevendon Holdings Ltd. (Respondents) (Dismissed) 


3050-88-R: Carpenters District Council of Toronto & Vicinity United Brotherhood of Carpenters & Joiners of 
America, on behalf of Local 27 (Applicant) v. Contact Construction Ltd. 767428 Ontario Ltd. c.o.b. as A.V. 
Concrete Forming Systems Ltd., Citicom Inc. (Respondents) v. Form Work Council of Ontario, Labourers’ 
International Union of North America, Local 183 (Interveners) (Withdrawn) 


3226-88-R: Service & Commercial Employees Union, Local 272 (Applicant) v. Ottawa/Carleton French Lan- 
guage School Board (Respondent) v. The Ottawa Board of Education Employees’ Union; The Carleton 
Roman Catholic Separate School Board; The Carleton Board of Education; Carleton Roman Catholic Sepa- 
rate School Board Employees’ Association; Labourers’ International Union of North America, Local 527 (In- 
terveners) (Withdrawn) 


0077-89-R: International Brotherhood of Painters & Allied Trades, Local 557 (Applicant) v. Santiag’s Old 
Country Painting & Decorating, Jose Antonio Manques Santiago c.o.b. as Always Painting (Respondents) 
(Granted) 


0641-89-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Ariss Construction 
Inc. and Western Foundry Company Ltd. (Respondents) (Withdrawn) 


1158-89-R: United Food & Commercial Workers International Union, Local 175 (Applicant) v. North Brama- 
lea Pharmacy (Respondent) (Granted) 


UNION SUCCESSOR RIGHTS 


0716-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Brunner Manufacturing (Respondent) (Granted) 


VATS 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


0133-89-R: Robert St. John (Applicant) v. Great Lakes Fishermen & Allied Workers’ Union (Respondent) v. 
Murray & Ken Loop Fishery Ltd. (Intervener) 


Unit: ‘“‘all employees of Murray & Ken Loop Fishery Ltd. employed in fishing in and out of Wheatley, save 
and except those above the rank of boat captain” (15 employees in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 15 
Number of persons who cast ballots 14 
Number of spoiled ballots Z 
Number of ballots marked in favour of respondent 4 
Number of ballots marked against respondent 8 


0668-89-R: Doreen Costello (Applicant) v. United Food & Commercial Workers International Union, Local 
175 (Respondent) 


Unit: ‘“‘all employees of Skelhorns (sic) Bus Lines Limited in the Town of Petawawa regularly employed for 
not more than 24 hours per week and students employed during the school vacation period, save and except 
supervisors, persons above the rank of supervisor, and office staff’ (18 employees in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 17 
Number of persons who cast ballots 16 
Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent 16 


0880-89-R: Les Park (Applicant) v. I.W.A. of Canada, Local 1-700 (Respondent) v. Pack All International 
Inc. (Intervener) 


Unit: “all employees of Pack All International Inc. at Mississauga, Ontario, save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than 24 hours per 
week and students employed during the school vacation period” (15 employees in unit) (Granted) 


Number of names of persons on revised voters’ list 13 
Number of persons who cast ballots 10 
Number of ballots marked in favour of respondent 1 
Number of ballots marked against respondent 9 


0949-89-R:; Danny Palermo, Dale Reid, Ken Francis, Greg Colosimo, Guilio Tombolan, John McKay, Randy 
Chrusz, Taras Lesyk, Richard McKay (Applicants) v. I.W.A. International Woodworkers (Respondent) v. 
M.N.T. Builders Ltd. (Intervener) (Withdrawn) 


1222-89-R: Cathrine Natale & Patricia Edge (Applicants) v. United Steelworkers of America (Respondent) 
(11 employees in unit) (Granted) 


1255-89-R: Craig Smith (Applicant) v. United Food & Commercial Workers International Union, Local 114P- 
3 (Respondent) v. Sunny Orange Division of McCain Foods Ltd. (Intervener) (37 employees in unit) 
(Dismissed) 


1259-89-R: Kim Hanchar (Applicant) v. Office & Professional Employees International Union, Local 343 
(Respondent) v. Ontario Secondary School Teachers’ Fraternal Society (Intervener) v. Group of Employees 


(Objectors) (4 employees in unit) (Granted) 


1267-89-R: Melvin Cadwell (Local 252) (Applicant) v. National Automobile, Aerospace & Agricultural 
Implement Workers Union of Canada (C.A.W.) (Respondent) (Withdrawn) 


1293-89-R: Anita Cosburn (Applicant) v. P.T.U. President: Karen Hicks (Respondent) (Withdrawn) 
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1339-89-R: U.S.W.A., Local 8748 (Applicant) v. U.S.W.A. (Respondent) (Withdrawn) 


1414-89-R: Donald Imeson (Applicant) v. CAW, Local 444 Marine Division Formerly known as Great Lakes 
Fisherman & Allied Workers Union (Trade Union) (4 employees in unit) (Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 


1510-89-U: Pigott Construction Ltd. (Applicant) v. United Association of Journeymen & Apprentices of the 
Plumbing & Pipefitting Industry of the United States & Canada, Local 67 and Fred Wilson (Respondents) 
(Withdrawn) 


1352-89-U: British American Bank Note Inc. (Applicant) v. Graphic Communications International Union, 
Local 588 - Ottawa, Examiners Bindery 2, Graphic Communications International Union, Local 588 - Ottawa 
Lithographers, Graphic Communications International Union, Local 588 - Ottawa Cutters - Bindery 1, Inter- 
national Association of Machinists & Aerospace Workers, Lodge 412, Ottawa Steel Plate Printers, Local 6 
(Respondents) (Granted) 


1353-89-U: British American Bank Note Inc. (Applicant) v. Jean Donahue, Fay De Jong, James Roney, Jean- 
Pierre Routliffe, Joe Czempiel, Richard Rothwell, Wayne Spears, David Hurley, Stanley Hill and Richard 
Murray (Respondents) (Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 
(CONSTRUCTION INDUSTRY) 

0419-89-U: Guild Electric Ltd. (Applicant) v. International Union of Operating Engineers, Local 793, John 
Monti, Joseph Kennedy, Mr. Montagnese, Mr. Ricciuto (Respondents) v. IBEW Construction Council of 
Ontario (Intervener) (Dismissed) 


1509-89-U: Pigott Construction Ltd. (Applicant) v. United Association of Journeymen & Apprentices of the 
Plumbing & Pipefitting Industry of the United States & Canada, Local 67 (Respondent) (Granted) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


0484-87-U: United Brotherhood of Carpenters & Joiners of America, Local 27 (Complainant) v. Mollenhauer 
Ltd. (Respondent) (Dismissed) 


0746-88-U: Cesare Dicesare (Complainant) v. United Steelworkers of America (Respondent) v. Zalev Broth- 
ers Ltd. (Intervener) (Withdrawn) 





0768-88-U: National Elevator & Escalator Association (Complainant) v. International Union of Elevator 
Constructors, J. Warner Baxter; International Union of Elevator Constructors, Local 50, Ernest Shaw and 
Thomas McCann; International Union of Elevator Constructors, Local 90 and Peter Verrege; International 
Union of Elevator Constructors, Local 96 and Joseph Kennedy; York Elevators Ltd. and Henry Render; 
Capital Elevators Ltd. and Ken Anderson; Televator Ltd. and Andy Johnson; Canadian Escalator & Elevator 
Service Company Ltd. and John Ainsworth; Classic Elevators and Jack Parks (Respondents) v. J. Schindler 
Elevator Corporation (Intervener) (Dismissed) 


2150-88-U: Fred McCalla/Darryl Marks (Complainant) v. Globe Graphic Communications Inc. (Respondent) 
(Withdrawn) 


2306-88-U: Teamsters Local No. 419, affiliated with International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America (Complainant) v. Hickeson-Langs (Respondent) (Withdrawn) 





2980-88-U; 3090-88-U: Canadian Union of Public Employees and its Local 65 (Complainant) v. Fort Frances 
& District Association for the Mentally Retarded (Respondent) (Withdrawn) 
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3049-88-U: Carpenters District Council of Toronto & Vicinity United Brotherhood of Carpenters & Joiners of 
America, on behalf of Local 27 (Complainant) v. Contact Construction Ltd. 767428 Ontario Ltd. c.o.b. as 
A.V. Concrete Forming Systems Ltd., Citicom Inc., Labourers’ International Union of North America, Local 
183 and Ontario Form Work Council (Respondents) (Withdrawn) 


3229-88-U: Barry Wistow (Complainant) v. Local 100 of the Ontario Nurses’ Association and Victoria Hospi- 
tal Corporation (Respondent) (Dismissed) 


0146-89-U: Percy Austin (Complainant) v. United Steelworkers of America, Local 7276, and Phillips Cables 
Ltd. (Respondents) (Dismissed) 





0147-89-U: Paul Balkos (Complainant) v. Lawson Packaging Toronto, A Division of the Lawson Mardon 
Group Ltd. and Graphic Communications International Union, Local 500M (Respondents) (Dismissed) 


0289-89-U: The Association of Allied Health Professionals: Ontario (Complainant) v. Toronto East General 
& Orthopaedic Hospital Inc. (Respondent) (Dismissed) 


0307-89-U: United Brotherhood of Carpenters & Joiners of America, Local 3054 (Complainant) v. Royal 
Homes Ltd. (Respondent) (Withdrawn) 


0395-89-U: United Steelworkers of America (Complainant) v. GSW Inc. (Respondent) (Withdrawn) 


0514-89-U: International Union of Operating Engineers, Local 793 (Complainant) v. Lafraniere Builders Ltd. 
(Respondent) (Withdrawn) 


0646-89-U: Labourers’ International Union of North America, Local 1059 (Complainant) v. Co-Fo Concrete 
Forming Construction Ltd. (Respondent) (Dismissed) 


0775-89-U: John Clark (Complainant) v. Amalgamated Transit Union, Local 113 (Respondent) v. Toronto 
Transit Commission (Intervener) (Withdrawn) 


0813-89-U: Hotels, Clubs, Restaurants, Taverns, Employees Union, Local 261 (Complainant) v. Marriott 
Corporation (Ottawa University Cafeterias) (Respondent) (Withdrawn) 


0830-89-U: Karen Goom (Complainant) v. Graphic Communications International Union, Local 466 and Lily 
Cup Inc. (Respondents) (Withdrawn) 


0831-89-U: Ben Bouwmans (Complainant) v. Ontario Hydro and CUPE, Local 1000 Ontario Hydro Employ- 
ees Union (Respondents) (Withdrawn) 


0873-89-U: International Association of Bridge, Structural & Ornamental Ironworkers, Local 786 (Complain- 
ant) v. Roy Talevi’s General Welding Inc. (Respondent) (Withdrawn) 


0896-89-U: Ontario Secondary School Teachers’ Federation (Complainant) v. The Muskoka Board of Educa- 
tion (Respondent) (Withdrawn) 


0897-89-U: Ontario Secondary School Teachers’ Federation (Complainant) v. The Timiskaming Board of 
Education (Respondent) (Withdrawn) 


0912-89-U: Labourers’ International Union of North America, Local 183 (Complainant) v. York Condomin- 
ium Corporation No. 202 (Respondent) (Withdrawn) 


0937-89-U: United Steelworkers of America (Complainant) v. Simmons Ltd. (Respondent) (Withdrawn) 


0978-89-U: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Complainant) v. N.I. Wheel, a Division of Flo-Con (Respondent) (Withdrawn) 
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0987-89-U: United Food & Commercial Workers International Union, Local 530P (Complainant) v. Maple 
Leaf Mills Ltd. (Respondent) (Withdrawn) 


1083-89-U: Canadian Paperworkers Union (Complainant) v. Rub A Dub Dry Cleaners & Laundrymat (Re- 
spondent) (Withdrawn) 





1056-89-U: Donna Wootton (Complainant) v. Jim Kormos and George Brown College (Respondent) 
(Dismissed) 





1103-89-U: United Food & Commercial Workers International Union, Local 175 (Complainant) v. Boshnick 
Investments Ltd. 0/a Ridley Square IGA (Respondent) (Withdrawn) 


1108-89-U: Brad Shoemaker (Complainant) v. International Brotherhood of Painters & Allied Trades, Local 
1824 (Respondent) (Withdrawn) 


1109-89-U: Retail, Wholesale & Department Store Union, AFL:CIO:CLC: (Complainant) v. Semac Indus- 
tries (Respondent) (Withdrawn) 


1122-89-U: London & District Service Workers’ Union, Local 220 (Complainant) v. Kitchener-Waterloo Hos- 
pital (Respondent) (Withdrawn) 





1139-89-U: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Complainant) v. Griffith Laboratories Ltd. (Respondent) (Withdrawn) 


1140-89-U: Myrtle Tomlinson R.N. (Complainant) v. Union, Local 157 ONA (Respondent) (Withdrawn) 


1170-89-U: Labourers’ International Union of North America, Local 183 (Applicant) v. Cher-Lynn Homes 
Inc. (Respondent) (Withdrawn) 


1173-89-U: United Food & Commercial Workers International Union, Local 175 (Complainant) v. Loeb 
I.G.A. Montgomery (Respondent) (Withdrawn) 


1176-89-U: Canadian Union of Public Employees, Local 3 (Outside Group) (Complainant) v. The Sault Ste. 
Marie Public Utilities Commission (Respondent) (Withdrawn) 


1178-89-U: Erik Hansink (Complainant) v. General Motors of Canada, Oshawa Truck Plant, Management 
(Respondent) (Withdrawn) 





1182-89-U: Milk & Bread Drivers, Dairy Employees, Caterers & Allied Employees Local No. 647, affiliated 
with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America (Com- 
plainant) v. William Neilson Ltd. (Respondent) (Withdrawn) 


1207-89-U: Labourers’ International Union of North America, Ontario Provincial District Council and Lab- 
ourers’ International Union of North America, Local 183 (Complainant) v. Keith Holdsworth Consulting Ltd. 
(Respondent) (Granted) 

1223-89-U: Paron Metal Fabricating Inc. (Complainant) v. Brian Gregory Wild (Respondent) (Withdrawn) 


1288-89-U: Textile Processors, Service Trades, Health Trade, Professional & Technical Employees Interna- 
tional Union, Local 351 (Complainant) v. Alamo Linen Rentals Ltd. (Respondent) (Withdrawn) 


1309-89-U: Craig Pugsley (Complainant) v. Grant Const. Company & LIUNA, Local 506 (Respondents) 
(Withdrawn) 





1332-89-U: Randy H. Revie (Complainant) v. International Association of Machinists & Aerospace Workers 
(Respondent) (Dismissed) 
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1372-89-U: United Brotherhood of Carpenters & Joiners of America, Local 27 (Complainant) v. Tartu Inc. 
General Contractors (Respondent) (Withdrawn) 


1393-89-U: United Food & Commercial Workers International Union, Local 175 (Complainant) v. Brown 
Shoe Company of Canada Ltd. (Respondent) (Withdrawn) 


1411-89-U: Ljubomir Sasic (Complainant) v. The National Association of Broadcast Employees & Techni- 
cians, Local 700 (Respondent) (Dismissed) 


1412-89-U: Sheridan Gibson (Complainant) v. Teamsters Union, Local 938 (Respondent) (Withdrawn) 


1444-88-U: Great Lakes Fishermen & Allied Workers’ Union (Complainant) v. Four Brothers Fishing Co. 
Ltd. (Respondent) (Withdrawn) 


APPLICATIONS FOR RELIGIOUS EXEMPTION 


0158-89-M: Domenico Simone (Applicant) v. Canadian Brotherhood of Railway, Transport & General Work- 
ers (Respondent Trade Union) v. GLIS (A Division of Glascar Ltd.) (Respondent Employer) (Granted) 


0928-89-M: Ebelina K. Witten (Applicant) v. Canadian Union of Public Employees, Local 839 (Respondent 
Trade Union) v. Chedoke - McMaster Hospitals, Chedoke Hospital Employees (Respondent Employer) 
(Granted) 





1395-89-M: Glenn A. Gilmore (Applicant) v. CAW TCA (Respondent Trade Union) v. John Deere Welland 
Works (Respondent Employer) (Withdrawn) 


FINANCIAL STATEMENT 


1136-89-M: Jeffrey Drew Cantin (Complainant) v. Service Employees Union, Local 210 (Respondent) 
(Withdrawn) 


JURISDICTIONAL DISPUTES 


1938-86-JD: West York Construction Ltd. (Complainant) v. Carpenters District Council of Toronto & Vicin- 
ity on behalf of Locals 27 & 1304, United Brotherhood of Carpenters & Joiners of America (Respondent) v. 
Metropolitan Toronto Apartment Builders’ Association (Intervener #1) v. Labourers’ International Union of 
North America, Local 183 (Intervener #2) v. The Ontario Form Work Association (Intervener #3) v. The 
Form Work Council of Ontario (Intervener #4) (Withdrawn) 


2697-87-JD: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada), CAW Local 1837 - Unit 2 (Complainant) v. Northern Telecom Canada Ltd. (Respondent) 
(Withdrawn) 


3043-87-JD: Integral Erection Services Ltd. (Complainant) v. United Association of Journeymen & Appren- 


tices of the Plumbing & Pipefitting Industry of the United States & Canada, Local 46 and International Asso- 
ciation of Bridge, Structural & Ornamental Ironworkers, Local 721 (Respondents) (Withdrawn) 


APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


0623-89-M: Canadian Union of Public Employees and its Local 2210 (Applicant) v. The Regional Municipal- 
ity of Haldimand-Norfolk (Respondent) (Withdrawn) 


0714-89-M: Canadian Union of Public Employees and its Local 115 (Applicant) v. The Corporation of the 
City of Brockville (Respondent) (Withdrawn) 
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0888-89-M: Canadian Union of Public Employees, Local 840 - City of York Staff (Applicant) v. The Corpora- 
tion of the City of York (Respondent) (Dismissed) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 
2094-88-OH: Jack McCarty, Jack Boulaine and Ontario Public Service Employees Union (OPSEU) (Com- 
plainant) v. Crown in Right of Ontario (Ministry of Environment) and Mr. Pat Gillespie, Agent of the 
Employer (Respondent) (Withdrawn) 

3176-88-OH: Steve Prodnovic (Complainant) v. Stan-Canada Inc. (Respondent) (Withdrawn) 

0196-89-OH: Delner Stewart (Complainant) v. Eastmaque Gold Mines Ltd. (Respondent) (Withdrawn) 


0939-89-OH: Teamsters Chemical Energy & Allied Workers, Local 154 (Complainant) v. Norton Advanced 
Ceramics of Canada Inc. (Respondent) (Withdrawn) 


1177-89-OH: Robert James Barnett (Complainant) v. Corporation of the City of Sault Ste. Marie (Respon- 
dent) (Withdrawn) 


1228-89-OH: Michael Erich Hundeck (Complainant) v. (Hyland Ltd.) Aleck Embury (Respondents) 
(Withdrawn) 


COLLEGES COLLECTIVE BARGAINING ACT 


0726-89-U: Ontario Public Service Employees Union and its Local 558 (Complainant) v. Centennial College 
(Respondent) (Withdrawn) 


CONSTRUCTION INDUSTRY GRIEVANCES 


0483-83-M: Carpenters’ District Council of Toronto & Vicinity on behalf of Locals 27 & 1304, United Broth- 
erhood of Carpenters & Joiners of America (Applicant) v. West York Construction Ltd. (Respondent) v. 
Metropolitan Toronto Apartment Builders’ Association (Intervener #1) v. Labourers’ International Union of 
North America, Local 183 (Intervener #2) v. The Ontario Form Work Association (Intervener #3) v. The 
Form Work Council of Ontario (Intervener #4) (Withdrawn) 


3567-87-G: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers 
(Applicant) v. The Electrical Power Systems Construction Association (Respondent) (Granted) 


1324-88-G; 1434-89-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Town- 
wood Homes Ltd. (Respondent) (Withdrawn) 


2649-88-G: International Brotherhood of Electrical Workers, Local 1788 (Applicant) v. Electrical Power Sys- 
tems Construction Association (Respondent) (Dismissed) 


0038-89-G: Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen (Ap- 
plicant) v. W.A.K. Masonry (Respondent) (Granted) 


0475-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. J.R. Noel 
Plastering Ltd. (Respondent) (Withdrawn) 


0497-89-G: Labourers’ International Union of North America, Local 1059 (Applicant) v. Co-Fo Concrete 
Forming Construction Ltd. (Respondent) (Dismissed) 


0528-89-G: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Creative Concrete Inc. (Respondent) (Granted) 
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0530-89-G: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Stone & Webster (Respondent) (Withdrawn) 


0598-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2222 (Applicant) v. Ariss Con- 
struction Inc. (Respondent) (Withdrawn) 


0642-89-G: Labourers’ International Union, Local 1059 (Applicant) v. Ariss Construction Inc. and Western 
Foundry Company Ltd. (Respondents) (Withdrawn) 


0715-89-G: Sheet Metal Workers’ International Association, Local 562 - Ontario Sheet Metal Workers’ & 
Roofers Conference (Applicant) v. Mark 1 Erectors (Respondent) (Granted) 


0768-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Nation Dry- 
wall Contractors Ltd. (Respondent) (Withdrawn) 


0994-89-G: International Association of Bridge, Structural & Ornamental Ironworkers, Local 721 (Applicant) 
vy. Connie Steel Inc. (Respondent) (Withdrawn) 


1026-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Bot Construction (Canada) 
Ltd. (Respondent) (Withdrawn) 


1027-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Soubliere Int. 
(Respondent) (Withdrawn) 


1101-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. James Kemp Construction 
Ltd. (Respondent) (Withdrawn) 


1116-89-G: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Novoeste Masonry 
Ltd. (Respondent) (Granted) 


1151-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 787 (Applicant) v. Cowley’s Central Refrigeration & Air Conditioning Ltd. 
(Respondent) (Granted) 


1175-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Nation Dry- 
wall Contractors Ltd. (Respondent) (Withdrawn) 


1215-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Williams Contracting Ltd. 
(Respondent) (Granted) 


1232-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Hume Contractors Ltd. 
(Respondent) (Withdrawn) 


1250-89-G: Labourers’ International Union of North America, Local 607 (Applicant) v. Tom Jones Construc- 
tion Inc. (Respondent) (Withdrawn) 


1270-89-G: International Brotherhood of Painters & Allied Trades, Local 1824 (Applicant) v. Ainsworth 
Glass & Mirror, a division of Ainsworth Developments Ltd. & Ainsworth Developments Ltd. c.o.b. as 
Alpine Craftsman (Respondent) (Withdrawn) 


1277-89-G: International Brotherhood of Electrical Workers, Local 402 (Applicant) v. Peterson Electric Co. 
Ltd. (Respondent) (Withdrawn) 


1278-89-G: The Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen 
and Local #7 Canada (Applicant) v. Needham & Son (Respondent) (Granted) 


222 


1279-89-G: The Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen 
and Local #7 Canada (Applicant) v. Novel Masonry (Respondent) (Withdrawn) 


1290-89-G: International Brotherhood of Painters & Allied Trades, Local 1891 (Applicant) v. Helm Interiors 
(Respondent) (Granted) 


1291-89-G: Labourers’ International Union of North America, Local 1089 (Applicant) v. Dafoe Floor (Lon- 
don) Ltd. (Respondent) (Withdrawn) 


1295-89-G: Sheet Metal Workers’ International Association, Local 30 (Applicant) v. Dufferin Roofing Ltd. 
(Respondent) (Granted) 


1302-89-G: The Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen 
and Local #7 Canada (Applicant) v. Joe Arban Contractors Ltd. (Respondent) (Granted) 


1303-89-G: Resilient Floor Workers, Local 2965 United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. Shandon Associates Ltd. (Respondent) (Withdrawn) 


1308-89-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Lundrigans Construc- 
tion Ltd. c.o.b. Comstock International Ltd. (Respondent) (Withdrawn) 


1318-89-G: Labourers’ International Union of North America, Local 1059 (Applicant) v. L.D.A. Construc- 
tion Ltd. (Respondent) (Granted) 


1322-89-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Bacardi Foundations 
Ltd. (Respondent) (Withdrawn) 


1325-89-G: United Brotherhood of Carpenters & Joiners of America, Local 1316 (Applicant) v. Helm Interi- 
ors Ltd. (Respondent) (Granted) 


1326-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2486 (Applicant) v. Helm Interi- 
ors Ltd. (Respondent) (Granted) 


1327-89-G; 1244-89-G: United Brotherhood of Carpenters & Joiners of America, Local 785 & 1316 (Appli- 
cant) v. Helm Interiors Ltd. (Respondent) (Granted) 


1351-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Gabrielle 
D’Angelo & Sons Drywall Ltd. (Respondent) (Granted) 


1359-89-G: International Brotherhood of Painters & Allied Trades, Local 205 (Applicant) v. National Paint- 
ing & Decorating (Respondent) (Withdrawn) 


1371-89-G: A Council of Trade Unions Acting as Representative and Agent of Teamsters, Local 230 and Lab- 
ourers’ International Union of North America, Local 183 (Applicant) v. Westwood Drain Ltd. (Respondent) 
(Granted) 


1373-89-G: International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America, 
Local 230 (Applicant) v. Bushell & Mitchell Haulage Ltd. (Respondent) (Granted) 


1392-89-G: International Brotherhood of Painters & Allied Trades, Local 114 (Applicant) v. National Paint- 
ing & Decorating (Hamilton) Ltd. (Respondent) (Withdrawn) 


1399-89-G: Teamsters, Chauffeurs, Warehousemen & Helpers Union, Local 880 (Applicant) v. Pavex Canada 
Ltd. (Respondent) (Withdrawn) 


1419-89-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Keith Holdsworth 
Consulting Ltd. (Respondent) (Granted) 
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1437-89-G: Christian Labour Association of Canada (Applicant) v. Mortlock Construction (1978) Ltd. (Re- 
spondent) (Withdrawn) 


1460-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Antinori Inc. 
(Respondent) (Granted) 


1480-89-G: Resilient Floor Workers, United Brotherhood of Carpenters & Joiners of America, Local 2965 
(Applicant) v. E.C.I. Ltd. (Respondent) (Granted) 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


3011-88-U: Stamatis Stathis (Complainant) v. Canadian Automobile Workers, Local 195 (Respondent) v. 
Fabricated Steel Products (Windsor) Ltd. (Intervener) (Dismissed) 
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Cambridge, Corporation of the City of; Re A.T.U., Local 1608, Russell Abernathy, Ray- 
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Caterpillar of Canada Ltd.; Re C.A.W. and its Local 252, Ted Murphy and members of the 
respondent Local Trade Union employed as salaried employees by Caterpillar of Canada 
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Eastern Construction Company Limited; Re The Operative Plasterers’ and Cement 
Masons’ International Association of the United States and Canada, Local 172 Restoration 
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Mollenhauer Limited; Re C.J.A., Local 27; Re L.I.U.N.A., Local 183; Re Metropolitan 
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Rexway Sheet Metal Limited, U.A., Local 46 and D. Clark, Watts & Henderson Limited, 
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Senstar Corporation; Re Salaried Employees Alliance ComDev ................scceeeneeeeeeeeneeee 


Steen Contractors Limited, L.I.U.N.A., Local 597 and; Re U.A., Local 463; Re Milne and 
Nicholls/Vanbots Joint Venture; Re L.I.U.N.A., Ontario Provincial District Council; Re 
Valentine Enterprises Contracting, a Division of Valentine Developments Limited; Re 
Metropolitan Toronto Sewer and Watermain Contractors Association; Re Ontario General 
Contractors Association; Re The Ontario Pipe Trades Council of the U.A.; Re Canadian 
Automatic Sprinkler Association; Re U.A., Local 853; Re International Brotherhood of 
Electricalaworkers: Construction: Councillom@Ontanomeaeeeeeteesen ese eee eee eee ene 
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Trans Continental Printing Inc.; Re Teamsters’ Union, Local 91; Re Group of Employees... 


W.G. Gallagher Construction Limited; Re The Ontario Council of P.A.T.; Re P.A.T., 
District Council 46; Re W.G. Gallagher Construction Co. and W.G. Gallagher Construc- 
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SUBJECT INDEX 


Bargaining Rights - Sale of a Business - Company buying patent and assets for security technology 
- Successorship not precluded by failure to buy manufacturing equipment since patents and 
expertise essence of commercial activity - Board finding company would have no difficulty 
in obtaining equipment or contracting out - Bargaining rights for “greater Ottawa area”’ 
extending to company facilities at Carp - Unit description to be interpreted liberally since 
expansion outside Ottawa possible and parties not intending to limit bargaining rights to 
existing locations - Company arguing union constitution not allowing membership of 
employees of successor in sold business - Not necessary for union to show could have been 
certified to represent employees in question - Declaration of successorship and intermin- 
gling - Representation vote ordered 


SENSTAR CORPORATION; RE SALARIED EMPLOYEES ALLIANCE COMDEV... 


Bargaining Unit - Certification - Construction Industry - Dependent Contractor - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


SUPREME CARPENTRYING- “RE GAs LOCALE 27 sautesecn i: xsdens codenide te nuaneaceeress 


Certification - Bargaining Unit - Construction Industry - Dependent Contractor - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


BUPREME CARPENTRY ING RE GJ.A> LOCALA27 23a. tats stenwnndadiceatescccetoeas 


Certification - Natural Justice - Practice and Procedure - Union and employer agreeing on 
expanded bargaining unit to include group specifically excluded in posted notice to employ- 
ees - Natural justice requiring notice to all persons possibly affected by certification - Posted 
notice of certification application of itself insufficient notice to group specifically excluded 
from unit description - Board ordering reposting with expanded bargaining unit description 
and extending terminal date 


TRANS CONTINENTAL PRINTING INC.; RE TEAMSTERS’ UNION, LOCAL 91; 
RE GROUROEBEMPUOYVEES x. ac. cesssdsores secretin sete stato ncd ens cosas Oem ron ne beeen acco sees 


Certification - Practice and Procedure - Pre-Hearing Vote - Representation Vote - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respond quickly to allegations of retal- 
iation 
MOLLENHAUER LIMITED; RE CJ-A:, LOCAL 27; RE L-IULN.A-, LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION 


Certification Where Act Contravened - Interference in Trade Unions - Intimidation and Coercion 
- Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
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1181 


1187 
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II 


inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment files 
for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ....... 1115 


Collective Agreement - Construction Industry - Construction Industry Grievance - Union local 
claiming voluntary recognition from Working Agreement signed by Council ten years prior 
to local’s existence - Council unable to be agent of non-existent principal - Agreement not 
binding employer and union local - Grievance referral dismissed 


EASTERN CONSTRUCTION COMPANY LIMITED; RE THE OPERATIVE PLAS- 
TERERS’ AND CEMENT MASONS’ INTERNATIONAL ASSOCIATION OF THE 
UNITED STATES AND CANADA, LOCAL 172 RESTORATION STEEPLEJACKS ... 1105 


Collective Agreement - Strike - ‘“‘No board” report issuing for two bargaining units on same day - 
Both units striking - Second unit having “‘bridge clause” in agreement providing for contin- 
uation until thirty days after effective date of new agreement with first unit - Employer 
seeking unlawful strike declaration for second unit - Act providing bridge provisions termi- 
nable on thirty days notice - Written notice not required - Actual notice given by union - 
Application dismissed 


CATERPILLAR OF CANADA LTD.; RE C.A.W. AND ITS LOCAL 252, TED MUR- 
PHY AND MEMBERS OF THE RESPONDENT LOCAL TRADE UNION 
EMPLOYED AS SALARIED EMPLOYEES BY CATERPILLAR OF CANADA LTD. 1099 


Construction Industry - Bargaining Unit - Certification - Dependent Contractor - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 
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Construction Industry - Collective Agreement - Construction Industry Grievance - Union local 
claiming voluntary recognition from Working Agreement signed by Council ten years prior 
to local’s existence - Council unable to be agent of non-existent principal - Agreement not 
binding employer and union local - Grievance referral dismissed 


EASTERN CONSTRUCTION COMPANY LIMITED; RE THE OPERATIVE PLAS- 
TERERS’ AND CEMENT MASONS’ INTERNATIONAL ASSOCIATION OF THE 
UNITED STATES AND CANADA, LOCAL 172 RESTORATION STEEPLEJACKS ... 1105 


Construction Industry - Sector Determination - Installation of storm sewer pipe and catch basins 
on private property - Characteristics of excavation work a function of purpose of excavation 
- End use being sewer - Work characteristics distinct and same irrespective of installation 
on private property - Work typically performed by speciality contractors - Statutory scheme 


not requiring Board to exercise discretion with view to enlarging ICI sector - Work within 
sewers and watermains sector 


STEEN CONTRACTORS LIMITED, L.I.U.N.A., LOCAL 597 AND; RE U.A.., 
LOCAL 463; RE MILNE AND NICHOLLSVANBOTS JOINT VENTURE; RE 
L.I.U.N.A., ONTARIO PROVINCIAL DISTRICT COUNCIL; RE VALENTINE 
ENTERPRISES CONTRACTING, A DIVISION OF VALENTINE DEVELOPMENTS 
LIMITED; RE METROPOLITAN TORONTO SEWER AND WATERMAIN CON- 
TRACTORS ASSOCIATION; RE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE THE ONTARIO PIPE TRADES COUNCIL OF THE U.A.; RE CANA- 
DIAN AUTOMATIC SPRINKLER ASSOCIATION; RE U.A., LOCAL 853; RE 
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LION COUNCIE-OF ONTARIO 2595 coco Ne sciatau gh ned spudiecset Ne snech Wena masons laklevmclns 


Construction Industry Grievance - Collective Agreement - Construction Industry - Union local 
claiming voluntary recognition from Working Agreement signed by Council ten years prior 
to local’s existence - Council unable to be agent of non-existent principal - Agreement not 
binding employer and union local - Grievance referral dismissed 


EASTERN CONSTRUCTION COMPANY LIMITED; RE THE OPERATIVE PLAS- 
TERERS’ AND CEMENT MASONS’ INTERNATIONAL ASSOCIATION OF THE 
UNITED STATES AND CANADA, LOCAL 172 RESTORATION STEEPLEJACKS ... 


Dependent Contractor - Bargaining Unit - Certification - Construction Industry - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 
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Employee - Bargaining Unit - Certification - Construction Industry - Dependent Contractor - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 
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Interference in Trade Unions - Certification Where Act Contravened - Intimidation and Coercion 
- Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment files 
for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ....... 


Intimidation and Coercion - Certification Where Act Contravened - Interference in Trade Unions 
- Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
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intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment files 
for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ....... 1115 


Jurisdictional Dispute - Remedies - Settlement - Unfair Labour Practice - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS & 
HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 30... 1154 


Natural Justice - Certification - Practice and Procedure - Union and employer agreeing on 
expanded bargaining unit to include group specifically excluded in posted notice to employ- 
ees - Natural justice requiring notice to all persons possibly affected by certification - Posted 
notice of certification application of itself insufficient notice to group specifically excluded 
from unit description - Board ordering reposting with expanded bargaining unit description 
and extending terminal date 


TRANS CONTINENTAL PRINTING INC.; RE TEAMSTERS’ UNION, LOCAL 91; 
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Practice and Procedure - Certification - Natural Justice - Union and employer agreeing on 
expanded bargaining unit to include group specifically excluded in posted notice to employ- 
ees - Natural justice requiring notice to all persons possibly affected by certification - Posted 
notice of certification application of itself insufficient notice to group specifically excluded 
from unit description - Board ordering reposting with expanded bargaining unit description 
and extending terminal date 
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Practice and Procedure - Certification - Pre-Hearing Vote - Representation Vote - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respond quickly to allegations of retal- 


jation 
MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. ......... 1112 


Pre-Hearing Vote - Practice and Procedure - Certification - Representation Vote - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respond quickly to allegations of retal- 
iation 
MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION.......... ih 


Related Employer - Sale of a Business - Union seeking declaration of company’s status as succes- 
sor employer - Sole proprietor signing Working Agreement - Proprietorship business and 
assets subsequently sold to corporation - Both events transpiring before enactment of sale 
of business and related employer provisions - Sale of business and related employer provi- 
sions neither retroactive nor retrospective - Application dismissed 


W.G. GALLAGHER CONSTRUCTION LIMITED; RE THE ONTARIO COUNCIL 
OF P.A.T.; RE P.A.T., DISTRICT COUNCIL 46; RE W.G. GALLAGHER CON- 
STRUCTION CO. AND W.G. GALLAGHER CONSTRUCTION LIMITED ............... 


Remedies - Certification Where Act Contravened - Interference in Trade Unions - Intimidation 
and Coercion - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment files 
for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ....... 


Remedies - Jurisdictional Dispute - Settlement - Unfair Labour Practice - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS & 
HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 30... 


Remedies - Strike - Concerted employee refusal to perform voluntary overtime constituting strike 
- Board reviewing jurisprudence on “overtime bans’? and employer remedies - Board 
amending earlier order to reflect agreement of parties 


CAMBRIDGE, CORPORATION OF THE CITY OF; RE A.T.U., LOCAL 1608, RUS- 
SELL ABERNETHY, RAYMOND BLACKMORE, AND RUSSELL FALKINER......... 


Representation Vote - Pre-Hearing Vote - Practice and Procedure - Certification - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respond quickly to allegations of retal- 
iation 
MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.1.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION.......... 


Sale of a Business - Bargaining Rights - Company buying patent and assets for security technology 
- Successorship not precluded by failure to buy manufacturing equipment since patents and 
expertise essence of commercial activity - Board finding company would have no difficulty 
in obtaining equipment or contracting out - Bargaining rights for “greater Ottawa area”’ 
extending to company facilities at Carp - Unit description to be interpreted liberally since 
expansion outside Ottawa possible and parties not intending to limit bargaining rights to 
existing locations - Company arguing union constitution not allowing membership of 
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employees of successor in sold business - Not necessary for union to show could have been 
certified to represent employees in question - Declaration of successorship and intermin- 
gling - Representation vote ordered 


SENSTAR CORPORATION; RE SALARIED EMPLOYEES ALLIANCE COMDEV... In'59 


Sale of a Business - Related Employer - Union seeking declaration of company’s status as succes- 
sor employer - Sole proprietor signing Working Agreement - Proprietorship business and 
assets subsequently sold to corporation - Both events transpiring before enactment of sale 
of business and related employer provisions - Sale of business and related pemployer rovi- 
sions neither retroactive nor retrospective - Application dismissed 


W.G. GALLAGHER CONSTRUCTION LIMITED; RE THE ONTARIO COUNCIL 
OF P.A.T.; RE P.A.T., DISTRICT COUNCIL 46; RE W.G. GALLAGHER CON- 
STRUCTION CO. AND W.G. GALLAGHER CONSTRUCTION LIMITED ............... 1191 


Sector Determination - Construction Industry - Installation of storm sewer pipe and catch basins 
on private property - Characteristics of excavation work a function of purpose of excavation 
- End use being sewer - Work characteristics distinct and same irrespective of installation 
on private property - Work typically performed by speciality contractors - Statutory scheme 
not requiring Board to exercise discretion with view to enlarging ICI sector - Work within 
sewers and watermains sector 


STEEN CONTRACTORS LIMITED, L:1.U.N-A., LOCAL 597 AND; RE U-A., 
LOCAL 463; RE MILNE AND NICHOLLSVANBOTS JOINT VENTURE; RE 
L.I.U.N.A., ONTARIO PROVINCIAL DISTRICT COUNCIL; RE VALENTINE 
ENTERPRISES CONTRACTING, A DIVISION OF VALENTINE DEVELOPMENTS 
LIMITED; RE METROPOLITAN TORONTO SEWER AND WATERMAIN CON- 
TRACTORS ASSOCIATION; RE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE THE ONTARIO PIPE TRADES COUNCIL OF THE U.A.; RE CANA- 
DIAN AUTOMATIC SPRINKLER ASSOCIATION; RE U.A., LOCAL 853; RE 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS CONSTRUC- 
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Settlement - Jurisdictional Dispute - Remedies - Unfair Labour Practice - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS & 
HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 30... 1154 


Strike - Collective Agreement - ‘“‘No board” report issuing for two bargaining units on same day - 
Both units striking - Second unit having “‘bridge clause” in agreement providing for contin- 
uation until thirty days after effective date of new agreement with first unit - Employer 
seeking unlawful strike declaration for second unit - Act providing bridge provisions termi- 
nable on thirty days notice - Written notice not required - Actual notice given by union - 
Application dismissed 


CATERPILLAR OF CANADA LTD.; RE C.A.W. AND ITS LOCAL 252, TED MUR- 
PHY AND MEMBERS OF THE RESPONDENT LOCAL TRADE UNION 
EMPLOYED AS SALARIED EMPLOYEES BY CATERPILLAR OF CANADA LTD. 1099 


Strike - Remedies - Concerted employee refusal to perform voluntary overtime constituting strike 
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- Board reviewing jurisprudence on “overtime bans” and employer remedies - Board 
amending earlier order to reflect agreement of parties 


CAMBRIDGE, CORPORATION OF THE CITY OF; RE A.T.U., LOCAL 1608, RUS- 
SELL ABERNETHY, RAYMOND BLACKMORE, AND RUSSELL FALKINER......... 1095 


Unfair Labour Practice - Jurisdictional Dispute - Remedies - Settlement - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 
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1819-89-U; 1754-89-U Cambridge, Corporation of the City of, Applicant v. Amal- 
gamated Transit Union, Local 1608, Russell Abernethy, Raymond Blackmore, 
and Russell Falkiner, Respondents; The Corporation of the City of Cambridge, 
Applicant v. Amalgamated Transit Union, Local 1608, Russell Abernethy, Ray- 
mond Blackmore, and Russell Falkiner, Respondents 


Remedies - Strike - Concerted employee refusal to perform voluntary overtime constitut- 
ing strike - Board reviewing jurisprudence on ‘‘overtime bans’’ and employer remedies - Board 
amending earlier order to reflect agreement of parties 


BEFORE: G. T. Surdykowski, Vice-Chair. 


APPEARANCES: D. I. Wakely and George Vandermey for the applicant; Frank Carere, Russell 
Abernathy, Raymond Blackmore and Russell Falkiner for the respondent. 


DECISION OF THE BOARD; November 1, 1989 


i Board File No. 1819-89-U is an application under section 92 of the Labour Relations 
Act. In the course of the hearing with respect to it on October 30, 1989, the parties agreed, in writ- 
ing, and filed with the Board, as follows: 


The parties to the Application in Board file #1819-89-U agree to dispose of that application by 
amending the Board order in Board file 1754-89-U in accordance with the attached. 


“Russell S. Abernethy” “George P. Vandermey”’ 
R. Aberthnethy G. Vandermey 
for City of Cambridge 


‘ 


‘Raymond Blackmore”’ 
R. Blackmore 


‘Russell Falkiner’’ 
R. Falkiner 


“Frank Carere”’ 
Local 1608 


1. Having regard to the written agreement of the parties dated October 20, 1989, filed, the 
Board: 


(a) declares that members of the respondent union have engaged in a concerted refusal to 
work overtime and have thereby engaged in an unlawful strike contrary to the Labour 
Relations Act; 


(b) union, orders R. Abernethy, R. Blackmore and R. Falkiner to cease and desist from 
engaging in or counselling either a concerted refusal to work overtime or anything 
else which would constitute or cause an unlawful strike; 


(c) orders, the respondent local union through its officers R. Abernethy, R. Blackmore 
and R. Falkiner shall sign and deliver in writing to each member of the Local a copy 
of the following Notice which they shall also post in the employer’s premises, all of 
this no later than Wednesday, November 1, 1989 for a period of 60 days. 

TO MEMBERS OF LOCAL 1608 


The Ontario Labour Relations Board has found that the members of Local 1608 by a concerted 
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refusal to work overtime have engaged in an unlawful strike in violation of the Labour Relations 
Act. 


The Ontario Labour Relations Board by its direction of October 20/89 and as modified by its 
order of October 30/89 has ordered the members and officers of Local 1608, R. Aberneathy, R. 
Blackmore and R. Falkiner to immediately cease and desist from engaging in unlawful conduct 
by encouraging and counselling the members of Local 1608 to engage in a concerted refusal to 
work overtime. 


We have also been ordered by the Ontario Labour Relations Board to advise each of our mem- 
bers in writing and by way of posted notice that their concerted refusal to work overtime is ille- 
gal and in violation of the Labour Relations Act and is to cease immediately. 


We, the officers of Local 1608 have expressly agreed and undertaken both to the Ontario 
Labour Relations Board and The City of Cambridge to encourage our members to fully cooper- 
ate with the employer in the working of overtime. 


As an indication of the intention of the officers of this Local to abide by and honour this order 
of the Board, we intend to cooperate with the employer with respect to working overtime. Any 
issue arising with respect to the employer’s method of distributing overtime will be dealt with 
through the grievance procedure and not by refusing to work overtime. 


“R. Abernethy” “R. Blackmore”’ 
“R. Falkiner’’ 


October 30, 1989 
(The agreement of the parties has been reproduced as filed, without correction. ) 


2 The nature of labour relations, particularly ongoing relationship between an employer, 
a trade union and employees bound by a collective agreement, is such that it is always preferable 
for the parties to an application such as this one to resolve the dispute themselves rather than hav- 
ing the Board adjudicate it for them. Accordingly, and having regard to the agreement of the par- 
ties, the Board finds it appropriate to vary its decision in Board File No. 1754-89-U by amending its 
order dated October 20, 1989 therein to the following: 


(a) The Board declares that members of the respondent union have engaged in the con- 
certed refusal to work overtime and have thereby engaged in an unlawful strike con- 
trary to the Labour Relations Act; 


(b) The Board orders the union, Russell Abernethy, Raymond Blackmore, and Russell 
Falkiner to cease and desist from engaging in or counselling either a concerted refusal 
to work overtime or anything else which would constitute or cause an unlawful strike; 


(c) The Board orders the respondent trade union, through its officers Russell Abernethy, 
Raymond Blackmore and Russell Falkiner, to sign and deliver in writing to each 
member of the Local a copy of following Notice which they shall also post in the 
employer’s premises, all of this no later than Wednesday, November Ist, 1989, for a 
period of 60 days: 


TO MEMBERS OF LOCAL 1608 
The Ontario Labour Relations Board has found that the members of Local 1608 by a concerted 
refusal to work overtime have engaged in an unlawful strike in violation of the Labour Relations 


Act. 


The Ontario Labour Relations Board by its direction of October 20/89 and as modified by its 
order of October 30/89 has ordered the members and officers of Local 1608, R. Abernethy, R. 
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Blackmore and R. Falkiner to immediately cease and desist from engaging in unlawful conduct 
by encouraging and counselling the members of Local 1608 to engage in a concerted refusal to 
work overtime. 


We have also been ordered by the Ontario Labour Relations Board to advise each of our mem- 
bers in writing and by way of posted notice that their concerted refusal to work overtime is ille- 
gal and in violation of the Labour Relations Act and is to cease immediately. 


We, the officers of Local 1608 have expressly agreed and undertaken both to the Ontario 
Labour Relations Board and The City of Cambridge to encourage our members to fully cooper- 
ate with the employer in the working of overtime. 


As an indication of the intention of the officers of this Local to abide by and honour this order 
of the Board, we intend to cooperate with the employer with respect to working overtime. Any 
issue arising with respect to the employer’s method of distributing overtime will be dealt with 
through the grievance procedure and not by refusing to work overtime. 


“R. Abernethy” ““R. Blackmore” 
“R. Falkiner”’ 


October 30, 1989 


3: For the benefit of those affected by these applications, I find it appropriate to repeat 
and expand on some of the comments I made orally at the conclusion of the hearing on October 
30, 1989. 


4. The Labour Relations Act absolutely prohibits any strike during the effective period of a 
collective agreement. As the Board emphasized in Monarch Fine Foods Limited, [1986] OLRB 
Rep. May 661, the parties to a collective agreement, and the employees bound by it, are prohib- 
ited from engaging in, or threatening to engage in, any strike or lockout activity during the terms 
of the collective agreement or prior to the completion of the compulsory conciliation process. 


2. Section 1(1)(0) of the Labour Relations Act, a “‘strike”’ is defined as: 


“strike’’ includes a cessation of work, a refusal to work or to continue to work by employees in 
combination or in concert or in accordance with a common understanding, or a slow-down or 
other concerted activity on the part of employees designed to restrict or limit output. 


Job action designed to pressure an employer with respect to a grievance or bargaining objective is 
not permitted while a collective agreement is in effect or during the conciliation process. Some 
employees seem to think that if their collective agreement specifies that overtime is ‘‘voluntary”’ in 
that it permits them to refuse to work overtime on an individual basis, they may also do so, 
whether expressly or tacitly, in combination or in concert in order to put pressure on their 
employer either in support of some bargaining objective or otherwise. That is not so. Such a con- 
certed refusal to work overtime constitutes an unlawful strike. In Watts and Henderson Ltd. , [1988] 
OLRB Rep. July 721, the Board declined to apply the reasoning on MacMillan-Bathurst Inc.., 
[1987] OLRB Rep. Dec. 1568 and [1988] OLRB Rep. March 312 and commented, at paragraph 
16, on ‘‘overtime bans”’ as follows: 


It is well established that a concerted refusal to [work] overtime constitutes a strike within the 
meaning of the Labour Relations Act and, concomitantly, that if such an overtime ban is 
imposed in an untimely manner (that is, within the term of a collective agreement or during a 
“freeze’”’ period), such a strike is unlawful within the meaning of sections 92 and 135 of the 
Labour Relations Act (see for example Canada Packers Inc., [1983] OLRB Rep. Sept. 1405, C 
& C Yachts Manufacturing Limited, [1977] OLRB Rep. July 433, Domtar Packaging Limited, 
[1974] OLRB Rep. Dec. 899). The respondents relied heavily upon the Board’s recent decision 
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in MacMillan-Bathurst Inc. , [1987] OLRB Rep. Dec. 1568 (application for reconsideration dis- 
missed, [1988] OLRB Rep. March 312). In that case, there was a well-established practice 
whereby whenever there was a lay-off, those employees not laid off would, pursuant to a local 
union by-law known to and accepted by the applicant employer, refuse to work overtime for the 
duration of the lay-off, except with the agreement of the union in emergency situations. The 
employer had accepted and taken into account this practice for some ten years before applying 
to the Board for a declaration that such a refusal to work overtime constituted an unlawful 
strike and for associated relief. Although the Board found that there was an overtime ban and 
that it had been imposed by the respondents in accordance with a common understanding, it 
declined to issue any declarations or give any other remedy with respect thereto on the basis 
that the parties had ‘*... accepted for many years that overtime bans follow lay-offs as a matter 
of course”. MacMillan-Bathurst Inc. was distinguishable on the facts. The evidence before the 
Board in this case did not establish any practice remotely approaching that in 
MacMillan-Bathurst Inc., or that any of the applicants knew of or accepted the Local 46 by-law 
upon which the respondents rely, or that, as was the case in MacMillan-Bathurst Inc., they 
accepted overtime bans. Furthermore, the mere fact that parties have sanctioned, either by spe- 
cific agreement or by tolerance, a course of conduct in their collective bargaining relationship 
does not preclude such conduct from being subject to the strike prohibitions in the Labour Rela- 
tions Act. To suggest otherwise would be to permit parties to contract out of the strike prohibi- 
tions in the Act, which is not permissible (see, for example, Toronto Transit Commission, [1984] 
OLRB Rep. Dec. 1781). Of course, even if unlawful conduct has occurred, the Board has the 
discretion, under section 135 (and section 92) of the Act, to determine whether or not it is 
appropriate, in the circumstances of the case, to issue a declaration or direction with respect 
thereto. In MacMillan-Bathurst Inc., the Board declined to determine whether an unlawful 
strike had occurred because it concluded that, in the circumstances of that case, it would not 
exercise its discretion to issue any declaration or direction with respect thereto in any event. 


6. The Board treats allegations of illegal strike activity seriously. So should the persons 
involved. In the event of an unlawful strike, and employer may seek an number of remedies: 


(1) Under section 92 an employer can seek a cease and desist order enforceable in the 
Supreme Court of Ontario as an order of the Court. Disobedience can result in fine or 
imprisonment. 


(2) Anemployer may seek damages at arbitration for any lost profits. 


(3) An employer can discipline employees who engage in unlawful concerted activity 
because engaging in a strike is a serious breach of their employment obligations which 
warrants at least discipline and, in the view of some arbitrators, discharge (see, for 
example, Re Oshawa Group Ltd. and Teamsters Union Local 419 (1988) 33 L.A.C. 
(3d) 97 where the arbitrator upheld a fourteen day suspension with consequent lose of 
pay for an employee engaging in an illegal strike; see also the unreported decision of 
Michel Picher involving the same parties released June 30, 1988). 


(4) |The employer may seek consent to prosecute and subsequently prosecute employees 
or the trade union for their breach of the law. A strike is not just a private protest. It 
is contrary to the Labour Relations Act. A successful criminal prosecution may result 
in fines of up to $1,000.00 per day for employees and $10,000.00 per day for the 
union, 


Te The Board also treats any declarations or orders it makes with respect to unlawful strike 
activity seriously. So do the courts. The courts are not slow to enforce and give ef:ect to directions 
given by the Board with respect to unlawful strike activity. As indicated above, persons who dis- 
obey a Board direction issued with respect to an unlawful strike, and therefore disobey an order of 
the court (see section 92 of the Labour Relations Act) may find themselves before the Supreme 
Court of Ontario and may, if they are found to have breached directions issued with respect to 
unlawful strike activity, be fined or imprisoned. 


[1989] OLRB REP. NOVEMBER 1099 


1766-89-U Caterpillar of Canada Ltd., Applicant v. National Automobile, Aero- 
space and Agricultural Implement Workers Union of Canada (CAW-Canada) and 
its Local Union No. 252, Ted Murphy and members of the respondent Local 
Trade Union employed as salaried employees by Caterpillar of Canada Ltd., 
Respondents 


Collective Agreement - Strike - ‘‘No board”’ report issuing for two bargaining units on 
same day - Both units striking - Second unit having ‘‘bridge clause’’ in agreement providing for con- 
tinuation until thirty days after effective date of new agreement with first unit - Employer seeking 
unlawful strike declaration for second unit - Act providing bridge provisions terminable on thirty 
days notice - Written notice not required - Actual notice given by union - Application dismissed 


BEFORE: R. O. MacDowell, Alternate Chair. 


APPEARANCES: Daniel J. Shields, John Lyons and Jerry Brust for the applicant; L. A. MacLean, 
Ted Murphy, Earl D. Cooper and Fred Simpson for the respondents. 


DECISION OF THE BOARD; November 3, 1989 


I 


il This is an application under section 92 of the Labour Relations Act. The applicant 
employer contends that certain of its office employees are engaging in an unlawful strike, and that 
the respondent trade union has called or authorized that strike. The employer further contends 
that officials of the union have counselled procured supported or encouraged the strike. 


Ze This application was filed at the end of the business day on Thursday, October 19, 1989. 
In accordance with its usual practice, the Board abridged the time limits for filing material and 
expedited the hearing. The matter came on before me on Monday, October 23. At the opening of 
the hearing counsel for the employer indicated that the company sought no specific remedy against 
individual employees, but only a declaration that their strike was unlawful and a general cease and 
desist direction. The union argued, for various reasons (some of which are explored in more detail 
below) that the strike was not unlawful. At the end of the day, I gave a brief oral decision dismis- 
sing the complaint and indicated that a more formal written decision would follow. 


II 


B: The argument proceeded on the basis of agreed facts which were either set out in par- 
ties’ pleadings, or stipulated by counsel. The relevant facts are these. 


4. The company operates manufacturing facilities at 100 Sandalwood Parkway West in 
Brampton, Ontario and at 1550 Caterpillar Road in Mississauga, Ontario. The union is the bar- 
gaining agent for two bargaining units of the respondents employees: an hourly-rated ‘‘plant pro- 
duction” bargaining unit, and a separate office, clerical and technical bargaining unit. 


a The collective agreement respecting the hourly rated production employees has 
expired, and conciliation was unsuccessful. The Minister of Labour did not consider it appropriate 
to appoint a conciliation board. On October 18, 1989 the hourly rated production employees com- 
menced a legal strike which is still continuing. The office employees went out on strike on the same 
day. That strike, too, is continuing, and is the subject of the current application. 
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6. The company does not complain about the conduct of the hourly rated production 
employees. The company contends that the office workers are on an illegal strike because they are 
still bound by a collective agreement which contains the following provisions: 


“Except as otherwise expressly provided for in this Agreement, this Agreement shall become 
effective on the first day of the first pay period following its ratification by members of the bar- 
gaining unit and shall remain in effect through the later of the: 


(a) September 30, 1989; or 


(b) the 30th day following the effective date of the Agreement covering hourly employees 
at Caterpillar of Canada Ltd. represented by Local 252 (Certification 14158-68-R, 
dated October 21, 1968) to succeed the Agreement expiring on August 31, 1989. 


In the event either party desires to modify or terminate this Agreement, it shall notify the other 
party in writing between July 1, 1989 and August 1, 1989. If neither party gives such notice, this 
Agreement shall run from year to year thereafter until notice of modification or termination is 
given between July 1 and August 1 in a given year.” 


The company maintains that there is, as yet, no plant agreement to replace the one expiring on 
August 31, 1989 - indeed, that is what the strike of production employees is all about - and that 
therefore the agreement binding the office employees is still in effect. That being so, any work 
stoppage is untimely and unlawful. 


ie The bargaining history is not disputed and is largely a matter of record. 


8. By letter dated June 13, 1989 a representative of the union gave the company notice of 
its intention to open negotiations for the renewal of the collective agreements in both the plant and 
office units. The union took the position that there should be joint negotiations with a view to con- 
cluding a collective agreement covering both units. The company resisted that proposal asserting 
that there were two bargaining units established by law, and that there should therefore be sepa- 
rate negotiations leading to separate agreements reflecting the situation in each unit. 


9. This bargaining posture by the company was a matter of concern to the trade union. In 
1987 there had been a bitter strike involving the office employees, at a time when the plant workers 
were obliged to cross their fellow employees’ picket line. The result was confrontation on the 
picket line and disciplinary action against members of both units. In the union’s view, the company 
was maintaining its ‘‘divide and conquer” position in order to weaken the bargaining position of 
the office unit. Accordingly, in various ways, the union pressed its demand that the two bargaining 
units be dealt with together. 


10. As I have already mentioned, on June 13, 1989 the union gave written notice to bargain 
in respect of both bargaining units. It continuously demanded joint bargaining (which the company 
resisted) and submitted its proposals or replies, jointly, for both bargaining units. On July 14, 1989 
it applied for conciliation in respect of both bargaining units, and the Minister of Labour 
responded by appointing one conciliation officer to deal with both units. Conciliation was unsuc- 
cessful, and by letter dated August 28, 1989 the Minister of Labour advised the parties that he did 
not consider it appropriate to appoint a Board of conciliation for either unit (“the no Board 
report’). Subsequently, the union conducted a strike vote in both units and by letter dated Sep- 
tember 12, 1989 advised the company of the results. The union warned that there would be strike 
action as of “12:00 noon on October 18, 1989”’. 


Rs There followed a telephone conversation between Mr. Murphy, a union representative, 
and Mr. Lyons, an official of the company. Murphy confirmed that strike action would indeed 
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commence on October 18th, and that it would involve both the office and plant bargaining units. 
This telephone conversation was apparently in response to the company’s letter of September 14, 
1989 asserting that office employees were obliged to comply with the stipulated terms of their col- 
lective agreement. Accordingly, by at least September 15th, the company was aware that, regard- 
less of the terms of the office workers’ collective agreement, they were scheduled to go out on 
strike on October 18th. The company’s view was repeated in a memo to office employees, dated 
October 17, 1989, in which the company reiterates that, in its opinion, the union and its members 
are not entitled to repudiate the terms of the article set out above. It knew that the union did not 
accept this position. 


Ill 


i2. Before turning to my conclusions in this matter it may be useful to briefly sketch in the 
statutory framework within which the parties’ rights must be determined. As I observed at the 
hearing, this case is not particularly novel. It is not at all unusual for parties to “freely negotiate”’ 
(i.e. bowing to superior logic or bargaining power) collective agreement language which is incon- 
sistent with the terms of the governing statute. To cite but a few examples: language which pur- 
ports to allow employees, as a gesture of union solidarity, to refuse to cross a picket line (see King 
Paving, [1976] OLRB Rep. June 291, Associated Freezers of Canada Limited, [1972] OLRB Rep. 
May 445); language which purports to authorize a work stoppage in the event of a jurisdictional 
dispute (see Pigott Construction Company Limited, [1970] OLRB Rep. Mar. 1459); language 
which purports to allow employees, in concert, to refuse to perform “‘struck work” to support a sis- 
ter trade union; (see Empress Graphics Ltd., [1989] OLRB Rep. June 587) provisions purporting 
to permit “‘contract re-opener’”’ on one or more issues with resort to a strike prior to the nominal 
expiry of the collective agreement (see Kroehler Mfg. Co., [1976] OLRB Rep. Sept. 525; and so 
on. In each of these cases, language favourable to trade union or employee interests was held to be 
inconsistent with the terms of the Labour Relations Act. The context of the instant case is some- 
what novel, but the problem is not. 


IV 


13) It is trite to say that, at common law, a “‘collective agreement” had no legal recognition. 
It was not a “‘contract”’, nor was the trade union a “person” or other entity recognized by law. 
Indeed, it is not a “‘contract”’ today, and cannot be the subject of an action in the Courts. A collec- 
tive agreement, therefore, has such characteristics, requirements, or limitations, as the statute pro- 
vides. Those provisions of the statute to which particular reference will be made are as follows: 


1.-(1) In this Act, 


(e) “collective agreement’”” means an agreement in writing between an 
employer or an employers’ organization, on the one hand, and a trade 
union that, or a council of trade unions that, represents employees of the 
employer or employees of members of the employers’ organization, on the 
other hand containing provisions respecting terms or conditions of employ- 
ment or the rights, privileges or duties of the employer, the employers’ 
organization, the trade union or the employees, and includes a provincial 
agreement; 


52.-(1) If a collective agreement does not provide for its term of operations or provides for its 
operation for an unspecified term or for a term of less than one year, it shall be deemed to pro- 
vide for its operation for a term of one year from the date that it commenced to operate. 


(2) Notwithstanding subsection (1), the parties may, in a collective agreement or otherwise and 
before or after the collective agreement has ceased to operate, agree to continue the operation 
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of the collective agreement or any of its provisions for a period of less than one year while they 
are bargaining for its renewal with or without modifications or for a new agreement, but such 
continued operation does not bar an application for certification or for a declaration that the 
trade union no longer represents the employees in the bargaining unit and the continuation of 
the collective agreement may be terminated by either party upon thirty days notice to the other 


party. 


(3) A collective agreement shall not be terminated by the parties before it ceases to operate in 
accordance with its provisions of this Act without the consent of the Board on the joint applica- 
tion of the parties. 


(4) Notwithstanding anything in this section, where an employer joins an employers’ organiza- 
tion that is a party to a collective agreement with a trade union or council of trade unions and he 
agrees with the trade union or council of trade unions to be bound by the collective agreement 
between the trade union or council of trade unions and the employers’ organization, the agree- 
ment ceases to be binding upon the employer and the trade union or council of trade unions at 
the same time as the agreement between the employers’ organization and the trade union or 
council of trade unions ceases to be binding. 


(5) Nothing in this section prevents the revision by mutual consent of the parties at any time of 
any provision of a collective agreement other than a provision relating to its term of operation. 


[emphasis added] 


I will not burden these reasons with the reproduction of sections 5, or 57 of the Act, although they 
too, will be referred to briefly below. 


14. A collective agreement must be in writing. It must clearly set out the terms to which the 
parties have agreed (section 1(1)(e)). But those terms are not entirely within the parties’ control. 
There must be a recognition clause (section 41 of the Act) and a “‘no strike clause”’ (section 42 of 
the Act), and if a trade union demands a dues deduction clause, it too must be included. There 
must also be an arbitration clause complimenting the no strike obligation (section 44). 


i) Pursuant to section 52 of the Act the collective agreement must have a minimum term 
of operation of at least one year, and if it does not, the statute ““deems” that it will be in force for 
one year. Pursuant to section 52(3) the collective agreement cannot be terminated even by the par- 
ties that negotiated it, before its stipulated term of operation, without the consent the Labour Rela- 
tions Board on their joint application. In other words, the very parties who negotiated the collec- 
tive agreement in a framework of “free collective bargaining’, cannot terminate it early. 


16. Section 52(1) requires a minimum term of one year to provide a degree of stability to 
the collective bargaining relationship. It requires a “‘specific’’ term so that any employee wishing to 
change bargaining agents or terminate bargaining rights will be able, by merely looking at his col- 
lective agreement, to determine when this can be done. The requirement for a specific term is nec- 
essary to give practical affect to the employees’ right to change or reject their bargaining agent. 
Similarly, the collective agreement cannot be terminated early without the consent of the Board, 
because this might foreclose the “open period”’ when representation questions can be raised. That 
is why the Board will not grant its consent for early termination of a collective agreement until it is 
satisfied that no employees are seeking to exercise that option. 


Le The rather stringent requirement for a specific term of not less than one year is tem- 
pered by section 52(2) of the Act. The Legislature has recognized that, in many cases, it may be 
useful for the bargaining parties to extend the terms of their collective agreement while they are 
bargaining for a new one. Such extension may be effected “‘in a collective agreement or otherwise 
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and before or after the collective agreement has ceased to operate’’. The collective agreement itself 
can provide for its own extension while bargaining is ongoing, but there are three qualifications: 


1. such extension cannot last for more than one year; 


2. such extension cannot be a bar to a certification application by another trade union or 
an application for the termination of bargaining rights; and 


3. such extension may be terminated upon 30 days notice by either the trade union or 
the employer. 


18. The Legislature has recognized the utility of these extension arrangements, but has lim- 
ited their maximum term of operation and has provided a kind of “escape clause” permitting either 
party to bring the extension arrangement to an end upon 30 days notice to the other; moreover, it 
is not without significance that the underlined portions of section 52(2) were added shortly after 
the release of the Divisional Court’s opinion in Hotel and Restaurant Employees and Bartenders 
International Union, Local 197 v. Wentworth Arms Hotel Limited et al, 75 CLLC 914268 which 
canvassed a number of alternative interpretations of then section 44, the predecessor of section 52. 
It is also interesting to note that when this case eventually made its way to the Supreme Court of 
Canada the majority opinion expresses concern about the possibility of a perpetual extension, 
eliminating the right to strike forever, and the concurring judgement expresses concern about the 
ability of the parties, in their initial collective agreement, to provide for an indefinite extension. 
Both concerns were eliminated by the statutory amendment. The parties can provide in their 
agreement for its own extension, but such extension is limited to one year and terminable on 30 
days notice. 


Vv 


What does article 25 mean? It seems to me that the language is clear and unambiguous. The parties 
have agreed that the collective agreement for the office workers will terminate either on September 
30, 1989 or 30 days after the effective date of the new agreement with the plant workers whichever 
is later. The parties have devised the formula which ensures that the office workers will never be in 
a strike position at the same time as the plant employees and that, probably, the office agreement 
will only be finalized after the agreement with the plant. This reading is consistent with both the 
language of article 25, the parties’ bargaining history, and the employer’s current stance. However, 
it does not necessarily follow that the objective which the employer has sought to achieve is possi- 
ble within the statutory framework to which all collective agreements must adhere. 


1s Counsel for the union argues that when section 52(2) and article 25 are considered in 
light of the Supreme Court of Canada decision in the Wentworth Arms case ({1979] CLLC 414189), 
I must conclude that article 25(b) is illegal and void, leaving only 25(a) governing the termination 
of the collective agreement. If that is so, the strike is legal because, by October 18, the office group 
had satisfied the statutory requirements: they had gone through conciliation, received a “‘no Board 
report’, and there was no collective agreement in existence. In the alternative, the union contends 


that the company received adequate notice to terminate the agreement in accordance with section 
52(2) of the Act. 


20. I have read with interest the various Wentworth Arms decisions in the Divisional Court, 
Court of Appeal, and Supreme Court of Canada, and have noted the conflicting views expressed 
by judges at all levels as to the meaning of the collective agreement there under review, and its 
relationship to the then existing provisions of the Labour Relations Act. However, since the Legis- 
lature immediately amended the statute to address the concerns ultimately enunciated in the 
Supreme Court of Canada, I am not at all convinced that its decision is very helpful. It seems to me 
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that this case can be resolved on much narrowrer grounds based upon an interpretation of section 
52(2) as it now is. 


Dar The employer in this case has sought, for tactical reasons, to separate the bargaining of 
its office and plant employees. It insists that because they are separate bargaining units, there must 
be a separate bargaining process leading to separate collective agreements. To buttress that posi- 
tion, it was able, through the exercise of its bargaining power, to achieve a clause in the office 
agreement which, on its face, makes it more difficult to engage in any form of joint or coalition 
bargaining, and rules out the possibility of joint strike action. 


PIPE, But the formula that the employer embraced must be consistent with the Labour Rela- 
tions Act and it clearly involves (as counsel for the employer concedes) reference to section 52(2) 
of the Act. The application of article 25(b) entails not only the possibility, but also the real likeli- 
hood - verified by the situation here - of a collective agreement with an indefinite term. That, in my 
view, triggers not just section 52(2) upon which the employer relies, but also the “escape clause” 
which the Legislature provided by its amendment in response to the Divisional Court decision in 
Wentworth Arms Hotel. The “‘escape clause”’ in the statute provides that even if the bargaining par- 
ties have entered into an extension arrangement for an indefinite term, that arrangement may be 
terminated by either of them on 30 days notice. The term ‘‘notice”’ is undefined. 


Dak Section 14 of the Act refers to written notice to bargain. Likewise, section 53(1) contem- 
plates ‘‘notice in writing” of a desire to bargain with a view to renewal of a collective agreement. 
Section 52(2) speaks merely to ‘“‘notice’’. I conclude, therefore, that all that it is required is 30 days 
actual notice that a bargaining party no longer wishes to be bound by a previously agreed to exten- 
sion arrangement. That right is a reciprocal. The union and employer both have the right to repu- 
diate their temporary truce and return to a regime of free collective bargaining where either of 
them can resort to economic sanctions if the statutory conciliation process has been completed. 


24. In my view, that is what has happened here. 
VI 
20. In the instant case, the union, despite the company’s opposition, took the position that 


there should be joint bargaining and a fusion of bargaining units. Bargaining demands were sub- 
mitted together. The union sought conciliation at the same time and a common conciliation officer 
was appointed. A “no Board” report was issued on the same day for both bargaining units. The 
union notified the employer that a strike vote would be taken, at approximately the same time, in 
both bargaining units. It was. The employer was also notified, specifically, by September 15, that 
both units would go on strike on October 18. 


26. It is clear from the events and the company’s correspondence, that while the company 
was insisting upon the application of article 25(b) to the office group, the union was repudiating 
any extension of the office workers’ collective agreement or any purported bar to the employees’ 
right to strike. The telephone conversation from a union official verifying this position, was made 
in response to a letter from the company restating its position that the extension agreement prohib- 
ited strike action. There can be no doubt, therefore, that the company had more than 30 days 
notice that the union was rejecting, repudiating, or terminating the extension arrangement contem- 
plated by article 25(b). 


pA Counsel for the employer argues that there must be an express written submission from 
the union, unequivocally indicating, pursuant to section 52(2), that it is terminating the extension 
arrangement to which it had previously agreed. However, I do not think the statute requires such 
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formality - however desirable it might be. In my view, it is sufficient if, upon 30 days notice, the 
union conveys a clear and unequivocal intention to terminate the effect of any extension agreement 
which may be outstanding. That is certainly what happened here. 


28. For the foregoing reasons, I conclude that the company had notice of the union’s inten- 
tion to terminate the extension provided in article 25(b) and that the extension or “‘bridge”’ agree- 
ment was terminated, by October 18, 1989. Having completed the statutory conciliation process 
and received a ‘“‘no Board” report, the office employees were entitled to engage in a lawful strike. 


29. This application is therefore dismissed. 


3153-88-G The Operative Plasterers’ and Cement Masons’ International Associa- 
tion of the United States and Canada, Local Union No. 172 Restoration Steeple- 
jacks, Applicant v. Eastern Construction Company Limited, Respondent 


Collective Agreement - Construction Industry - Construction Industry Grievance - Union 
local claiming voluntary recognition from Working Agreement signed by Council ten years prior to 
local’s existence - Council unable to be agent of non-existent principal - Agreement not binding 
employer and union local - Grievance referral dismissed 


BEFORE: R. A. Furness, Vice-Chair, and Board Members W. Gibson and C. A. Ballentine. 


APPEARANCES: L. C. Arnold and Tony Wice for the applicant, Joe Liberman and Mark Contini 
for the respondent. 


DECISION OF R. A. FURNESS, VICE-CHAIR AND BOARD MEMBER W. GIBSON; November 
30, 1989 


L The names of the applicant and respondent are amended to read: ‘“The Operative Plas- 
terers’ and Cement Masons’ International Association of the United States and Canada, Local 
Union No. 172 Restoration Steeplejacks” and “‘Eastern Construction Company Limited”’. 


De The applicant has referred a grievance concerning the interpretation, application, 
administration or alleged violation of a collective agreement to the Board for final and binding 
determination. 


3: The Board initially dealt with a preliminary issue which was raised by the respondent, 
namely, whether the applicant has bargaining rights with respect to the respondent. 


4. The parties agreed that three documents be filed in evidence and also submitted an 
agreed statement of facts. The first document consisted of an executed agreement entitled ‘“‘Work- 
ing Agreement” dated August 13, 1956 between Eastern Construction Company Ltd. and The 
Building and Construction Trades Council of Toronto and Vicinity (the ““Working Agreement”’’). 
The second document consisted of a collective agreement effective from May 1, 1988 to April 30, 
1990, between The Operative Plasterers’ and Cement Masons’ International Association of the 
United States and Canada and the O.P. & C.M.I.A., Local Union No. 172 Restoration Steeple- 
jacks and The Steeplejack and Masonry Restoration Contractors Association. The third document 
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consisted of the designations for the employee and employer bargaining agency dated April 27, 
1978, with respect to ‘“‘all masonry restoration employees. 


2 The agreed statement of facts are as follows: 


I The respondent and The Building and Construction Trades Council of Toronto and 
Vicinity (presently the Toronto and Central Ontario Building Trades Council) 
entered into a Working Agreement dated August 13, 1956. There has not been any 
amendment, termination, notice of termination or prepared revision by either party. 


II Local 172 was chartered on July 16, 1966 and has remained in existence ever since. 


III Local 172 was first affiliated with The Building and Construction Trades Council of 
Toronto and Vicinity in March of 1971 and subsequently Local 172 disaffiliated for a 
period and then reaffiliated. The latest affiliation dates from January of 1979. Local 
172 has been an affiliate since January of 1979. 


IV Local 172 is a designated employee bargaining agency and has entered into a provin- 
cial collective agreement covering masonry restoration. 


6. The Working Agreement reads as follows: 
WORKING AGREEMENT 
Agreement dated the 13th day of AUGUST A.D. 1956. 


Between: EASTERN CONSTRUCTION COMPANY LTD., 
Walkerville, Ontario. 
hereinafter referred to as ‘“The Company” 


- and - 
THE BUILDING AND CONSTRUCTION TRADES COUNCIL OF TORONTO AND VICINITY 
hereinafter referred to as ““The Council” 
The parties hereto hereby expressly covenant and agree as follows: 
PURPOSE 


1. The general purpose of this agreement is to establish mutually satisfactory relations 
between the Company and its employees; to eliminate unfair practices; to establish 
and maintain satisfactory working conditions, hours of work and wages and to stabi- 
lize and encourage the construction industry. 


RECOGNITION 


2. The Company recognizes the Council and its affiliated unions as the collective bar- 
gaining agency for all its employees. 


3. The Company agrees that it will employ only members of the unions affiliated with 
the Council and will let contracts or sub-contracts only to individuals or companies 
whose employees are members in good standing in the unions affiliated with the 
Council and will do all things necessary to insure that only members of the unions affi- 
liated with the Council are employed in construction work in which the Company is 
engaged. 


4. The Council through its affiliated unions will supply competent workmen to do the 
work of any trade or calling that may be required by the Company in the trades repre- 
sented by the Council. 
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WAGES, HOURS AND WORKING CONDITIONS 


5. The company agrees to recognize and be bound by the agreements existing between 
each of the unions affiliated with the Council and the Toronto Builders’ Exchange and 
specifically agrees that the provisions relating to wages, hours and working conditions 
set forth in the said agreements shall be binding on the Company. In the event any of 
the said conditions of any of the said agreements are altered or amended at any time 
during the currency of this agreement, the Company shall be bound by such alter- 
ations and amendments. The said agreements are available for inspection by the 
Company at the office of the Council at 167 Church Street, Toronto; at the Toronto 
Builders’ Exchange, 1104 Bay Street, Toronto; and at the Department of Labour, 
Parliament Buildings, Toronto. The Council shall notify the Company of any amend- 
ments or alterations of the said agreements. 


TERMINATION 


6. This agreement shall remain in force for a period of one year from the date hereof 
and shall continue in force from year to year thereafter unless in any year not less 
than sixty days before the date of its termination, either party shall furnish the other 
with notice of termination of, or proposed revision of, this agreement; PROVIDED, 
however, that this agreement shall remain in full force and effect until completion of 
all jobs that have been commenced during the operation of this agreement. 


In Witness Whereof the parties hereto have caused this agreement to be executed by their duly 
authorized representatives. 


Signed on behalf Signed on behalf 
of the Company of the Council 
“Tllegible Signature” “M. H. Nicols” 
‘Albert Hull” 
ae The preliminary issue before the Board is whether Local 172 which was chartered in 


1966 could be afforded voluntary recognition by the respondent pursuant to the Working Agree- 
ment which was signed in 1956 at a time before Local 172 came into existence. It is the position of 
Local 172 that the respondent is a party to a Working Agreement dated August 13, 1956, and by 
being a party to a collective agreement the respondent recognizes Local 172 as the bargaining 
agent for its employees. It is the position of Local 172 that the respondent and Local 172 are bound 
to the provincial collective agreement between the Operative Plasterers’ and Cement Masons’ 
International Association of the United States and Canada and the Operative Plasterers’ and 
Cement Masons’ International Association of the United States and Canada, Local Union 172, 
Restoration Steeplejacks and The Steeplejack and Masonry Restoration Contractors Association. 
If Local 172 has bargaining rights as claimed by Local 172, the Board will then determine the issue 
of whether the respondent has violated the provincial collective agreement. 


8. It was the position of the respondent that it was necessary for Local 172 to establish not 
only an agency relationship between itself and the Building and Construction Trades Council of 
Toronto and Vicinity (presently The Toronto and Central Ontario Building Trades Council) (the 
“Council’’) but also that Local 172 in fact authorized the Building and Construction Trades Coun- 
cil of Toronto and Vicinity to enter into the Working Agreement on its behalf. It was also the posi- 
tion of the respondent that the fact of affiliation continuous or otherwise is neither authority nor 
establishes the authority of the Council to enter into a Working Agreement like the one referred to 
in paragraph six. 


2: The Board has previously considered the nature of a Working Agreement and the rela- 
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tionship of the Council to employees and affiliates of the Council. In The Board of Education for 
the City of Toronto, [1982] OLRB Rep. March 496, the Board held that the Council is a council of 
trade unions as envisaged under section 1(1)(g) of the Labour Relations Act and not a certified 
council of trade unions within the meaning of section 1(1)(d). In M.J. Guthrie Construction 
Limited, [1984] OLRB Rep. Jan. 50, the Board determined that the Working Agreement is a rec- 
ognition agreement signed by the Council on behalf of its affiliates. In making this determination, 
the Board recognized the relationship between the Council and its various affiliates as that of prin- 
cipal and agent. More recently in Harbridge & Cross Limited, [1988] OLRB Rep. Apr. 391 (appli- 
cation for judicial review dismissed by Divisional Court on July 12, 1989 - see case #857/88), the 
Board construed the Working Agreement before it and concluded that the Working Agreement 
did not limit recognition by the employer to a limited number of affiliates of the Council rather 
than all affiliates of the Council. 


10. It has been the position of the Board that the Council acts as the agent for trade unions 
who are its affiliates. The Working Agreement is a voluntary recognition agreement entered into 
by the Council as agent for its affiliates. On the facts before this panel, may it be said that Local 
172 has bargaining rights based on the Working Agreement? The answer to this question is to be 
found by applying the principles of the law of agency. 


DU, In order for Local 172 to succeed in its assertion that it has bargaining rights, Local 172 
must establish that the Council was in fact its agent at the time the Working Agreement was 
entered into, namely August 13, 1956. Local 172 must establish that there was a valid agency rela- 
tionship at that time. The existence of an agency relationship is a legal relationship and the prereq- 
uisites must be established before the agency relationship may be said to exist. In relying on the 
earlier decisions of the Board, Local 172 is asserting that an agency relationship was in existence 
and that the agent had been given the necessary authority to enter into the Working Agreement. It 
is Local 172 which seeks to establish the existence of bargaining rights and in order to do this it 
must be established that an agency relationship existed. The onus of proving agency rests upon the 
person alleging that an agency existed. See Tanouye v. KJM Developments Ltd. (1980) 24 A.R. 
200 at page 208. 


2. Local 172 came into existence on July 16, 1966. In these circumstances it is necessary for 
Local 172 to prove that a valid agency relationship was established. As was stated earlier, Local 
172 came into existence some ten years after the signing of the Working Agreement. The issue is 
whether under the law of agency the facts of this referral give rise to the creation of an agency rela- 
tionship between Local 172 and the Council. 


13: Agency is the relationship between one party, the principal, and another party, the 
agent, whereby the latter is empowered to act on behalf of and represent the former. See Roeder v. 
Halicki [1983] 4 W.W.R. 220 at 228. The relationship arises from the express consent of principal 
and agent, see Royal Securities Corporation Ltd. v. Montreal Trust Company et al. [1967] 1 O.R. 
137, affirmed [1967] 2 O.R. 200 (C.A.), or by implication or operation of principles of law, see 
generally The Canadian Encyclopedic Digest (3rd) Title 4 73-54. The purpose and effect of the 
relationship are to transfer to the agent the authority of the principal to act, thereby enabling the 
agent to affect the principal’s legal relations with third parties, see Royal Securities Corporation 
Ltd. v. Montreal Trust Company et al. , supra. 


14. Agency is created as a general rule on a contractual or consensual basis. Some authori- 
ties go as far as to suggest there has to be an element of agreement on consent before an agency 
relationship can be found to exist. At the very least there are only limited exceptions to that rule. 
These exceptions are agency by estoppel, agency by necessity and agency by ratification. These 
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exceptions might be better regarded less as exceptions because there is no real consent involved in 
these three situations. In each instance there has to be a principal in existence at the time the agent 
purports to act. Consent or agreement is the primary basis on which agency is created. In order for 
there to be a consent or agreement by a principal that another party act as its agent, whether such 
consent or agreement be express or implied, the principal has to exist. See generally Bowstead on 
Agency (14th Edition) pages 1 to 6 and Lunenbuerg County Press Limited v. Demone (1978), 26 
N.S.R. (2d) 179. Clearly, a non-existent principal is unable to consent or agree to another party 
acting as its agent. There are three situations which may be regarded as exceptions to the require- 
ment of consent or agreement. However, even in these three so-called exceptions, there is a 
requirement that a principal be in existence. These three so-called exceptions are: agency by estop- 
pel, agency of necessity and agency from cohabitation. The latter is clearly not applicable and will 
not be considered further by the Board. 


1. In agency by estoppel there must be a holding out in order for this to be established. 
Agency by estoppel is a very limited right and arises where one person has so acted as to lead 
another to believe that he has authorized a third person to act on his behalf, and that the other in 
such belief enters into transactions with the third person within the scope of such ostensible author- 
ity. In this case the first-mentioned person is estopped from denying the fact of the third person’s 
agency under the general law of estoppel. See, for example Howard v. Carline et al. (1956), 7 
D.L.R. (2d) 324,and, see generally, 1 Halsbury’s Laws of England 3rd ed., page 158, {374. 
Agency of necessity arises when an agent with limited express powers has to take prompt action in 
excess of his instructions. In order for an agency of necessity to arise, the agent must show that he 
could not communicate with his principal, that the course he took was the only reasonable and pru- 
dent one to take in the circumstances and that he acted in a bona fide manner in the interests of the 
parties concerned. In these circumstances the agent out of necessity may act for his principal with- 
out authority. See, for example, Great Northern Railway Co. v. Swaffield (1874) L.R. 9 Ex. 132. 


16. On the facts of this referral, may it be said that, even though the Council may have 
acted without authority in entering into the Working Agreement on behalf of Local 172, the princi- 
pal Local 172 has ratified what the Council has done on its behalf some ten years later? In Kelner 
v. Baxter et al (1866) L.R. 2 C.P. 174, a contract was signed by a person who stated that he was 
signing ‘‘as agent’’. However, at the time of the signing the person had no principal in existence. 
The principal came into existence some three weeks after the contract had been signed and the 
court held that principal, a company, could not become liable on the contract by ratification. At 
page 184, Willes, J. stated: 


Could the company become liable by a mere ratification? Clearly not. Ratifi- 
cation can only be by a person ascertained at the time of the act done, by a 
person in existence either actually or in contemplation of law; as in the case 
of assignees of bankrupts and administrators, whose title, for the protection 
of the estate, vests by relation. 


The principles enunciated in Kelner v. Baxter have been followed in the Ontario decisions of 
Gardiner v. Martin and Blue Water Conference Inc. [1953] O.W.N. 881 and Okinczyc v. Tessier 
(1979), 8 R.P.R. 249. In Ontario, in order to take it out of the common law rule, it has been neces- 
sary for a statutory enactment so that a corporation may adopt a pre-incorporation contract 
entered into in its name or on its behalf. In such circumstances the corporation is entitled to the 
benefits and is subject to the liabilities that were contracted in its name or on its behalf. See 
Business Corporations Act R.S.O. 1980 c. 54 s. 19. There remains to be considered whether it may 
be said that there was a valid ratification by Local 172 of the conduct of the Council in signing the 
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Working Agreement. In Fridman, The Law of Agency, 2nd Ed. page 43, the author states the 
three conditions as prerequisites for valid ratification: 


First, the agent whose act is sought to be ratified must have purported to act 
for the principal. Secondly, at the time the act was done the agent must have 
had a competent principal. Thirdly, at the time of ratification the principal 
must be legally capable of doing the act in question himself 
<b 0b BAGO ee The principal must be in existence at the time the 
act was done by the agent. No one can purport to act as an agent for a per- 
son who will come into existence at some future date, even if the agent can 
reasonably expect that his acts will be adopted. Ratification can only be .... 
by a person in existence either actually or in contemplation of law. This 
means that the principal must be a live human being, or a juristic person. 


See also Edwards Real Estate Ltd. v. Bramtar Holdings Ltd. (1978), 7 Alta. L.R. (2d) 52, 
Keighley, Maxsted & Co. v. Durant (carrying on business as Bryan Durant & Co.) [1901] A.C. 240, 
per Lord James at page 251, and Royal Inns Canada Ltd. (Trustee of Estate of) v. Bolus-Revelas- 
Bolus Ltd. et al. (1982), 37 O.R. (2d) 339 (Ont. C.A.) (Leave to appeal to Supreme Court of 
Canada refused - (1982), 38 O.R. (2d) 703.) 


17. The respondent argued that even if it could be said that a valid agency relationship 
existed between the Council and the applicant, there was no basis upon which the Board could be 
satisfied that Local 172 authorized its agent to enter into a Working Agreement. It was the position 
of the respondent that there was no evidence as to whether membership in the Council, be it inter- 
mittent or continuous, of itself constituted authority to enter into a Working Agreement and that 
being an agent does not carry with it any and all authority. In view of the analysis of the principles 
of the relationship between an agent and a principal and the result reached by the Board, it is not 
necessary for the Board address the issue of the authority of the agency relationship. 


18. Local 172 agreed that the Board was subject to and not above the law of agency and 
doubted the applicability of the commercial law of agency to the facts of this referral. It was the 
position of Local 172 that the Working Agreement remained in force for a period of one year and 
continues from year to year and that a new Working Agreement is entered into each year. In the 
view of Local 172 the last Working Agreement had been entered on August 12, 1988 prior to the 
filing of this referral. It was pointed out that at that time Local 172 was unquestionably an affiliate 
of the Council. Local 172 also argued that section 51(4) of the Labour Relations Act specifically 
provided for a collective agreement to be binding on each affiliate at the time the collective agree- 
ment was entered into. It was the position of Local 172 that as long as it was an affiliate of the 
Council when the Working Agreement was in existence then the Council had ostensible authority 
in the context of labour relations to enter into the Working Agreement with respect to voluntary 
recognition and it did so. 


19. In our view it is a fiction to argue that there is a new Working Agreement each year. 
There has clearly been no new agreement in writing each year. The Working Agreement speaks as 
of August 13, 1956, the date it was entered into. The Working Agreement “‘continues in force” 
and there is nothing in the document whereby it would cover affiliates to be formed sometime in 
the future. Local 172 did not exist at the time the Working Agreement was entered into and did 
not affiliate with the Council initially until some five years after it came into existence. The forego- 
ing review of the law of agency was not contradicted by Local 172 other than for some remarks 
about the applicability of the commercial law of agency. While it is true that the foundations of the 
law of agency lie in commerce, the principles of the law of agency are present in the Labour Rela- 
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tions Act, see for example, sections 39 and 99(2) (ratification vote for acceptance or rejection of an 
offer by an employer and the scope of an agent’s authority). In addition, the principles of the laws 
of agency are present in the jurisprudence of the Board such as the authority of a representative to 
sign or the ratification of a collective agreement, ratification by estoppel and ostensible authority. 
See, for example, Inspiration Ltd., [1967] OLRB Rep. Sept. 561; G.A. Baert Construction (1964) 
Ltd., [1971] OLRB Rep. Dec. 766; G. M. Gest Ltd., [1978] OLRB Rep. Aug. 747; Maple Leaf 
Taxi Co. Ltd. , [1982] OLRB Rep. Nov. 1671; Sentinel Reliance Products Ltd. , [1973] OLRB Rep. 
Jan. 7; and Paul D’Aoust Construction Ltd. , [1976] OLRB Rep. Sept. 529. 


20. The argument raised by Local 172 with respect to section 51(4) has no application to the 
facts of this referral because at the time the Working Agreement was entered into Local 172 was 
not in existence and was not an affiliate of the Council. 


21), The Board has reviewed the law of agency with respect to the requirement that the prin- 
cipal be in existence when an agent arguably purports to act for such a principal, with respect to 
any so-called exceptions to the law in that area and the essentials of ratification. It appears that the 
arguments advanced by the respondent in this referral were not advanced during the cases referred 
to earlier in paragraph nine. For the reasons set forth in this decision the Board is not prepared to 
find that Local 172 became bound by the terms of the Working Agreement either at the time it 
became bound or subsequently during its period of affiliation/non-affiliation with the Council. 


W2. Accordingly, we find that Local 172 and the respondent are not bound by the collective 
agreement referred to in paragraph four. This referral is dismissed. 


DECISION OF BOARD MEMBER C. A. BALLENTINE; November 30, 1989 


ty I dissent from the decision taken by the majority of the Board. It has been alleged by 
Local 172 in a grievance arbitration referral under Section 124 of the Act that Eastern Construc- 
tion Company Ltd. has let construction restoration work on the Park Plaza Hotel at 4 Avenue 
Road in the City of Toronto to a non-union subcontractor. This would amount to a violation of the 
Toronto-Central Ontario Buildings and Construction Trades Council “Working Agreement’. I 
disagree with the majority’s application of the law of agency and feel it would be inequitable to 
permit the employer to escape the terms of the ‘“‘closed shop”’ agreement in this case. 


ee The essence of the ‘““Working Agreement” is that it requires an employer bound by its 
terms to sub-contract only to contractors which employ exclusively union workers. 


The Company agrees that it will employ only members of the unions affiliated with the Council 
and will let contracts or sub-contracts only to individuals or companies whose employers are 
members in good standing in the unions affiliated with the Council and will do all things necessary 
to ensure that only members of the unions affiliated with the Council are employed in construction 
work in which the Company is engaged. 


[emphasis added] 


SB: The Council is chartered by the Building and Construction Trades Department of the 
AFL-CIO and under the Department’s constitution all affiliated Building Trades International 
Unions affiliated with the Department are obligated to ensure that all their local unions are affili- 
ated to local and provincial councils. In 1956, when Eastern signed the ““Working Agreement’, the 
existing local unions of the Operative Plasterers’ and Cement Masons’ International Association of 
the United States and Canada were affiliates of the Council and authorized the Council, as their 
agent, to enter into the ““Working Agreement” with Eastern. Subsequently when Local 172, a local 
union of the Operative Plasterers’ and Cement Masons’ International Association of the United 
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States and Canada became an affiliate of the Council it authorized the Council to act as its agent. I 
agree with the submissions of counsel for the applicant that the ‘“‘renewing”’ clause of the agree- 
ment serves to grant the Council the authority to act as agent for Local 172 in respect to that agree- 
ment. 


4. I disagree with the majority’s view that it is a fiction to argue that there is a new ‘“‘Work- 
ing Agreement” each year. If the agreement cannot be said to renew itself each year, why was the 
following clause included in the agreement? 


This agreement shall remain in force for a period of one year from the date hereof and shall con- 
tinue in force from year to year thereafter unless in any year not less than sixty days before the 
date of its termination, either party shall furnish the other with notice of termination of a pro- 
posed revision, of this agreement... 


[emphasis added] 


5: If the agreement was not to renew each year, why did the authors not simply construct 
an instrument which remained in force until a party to it gave notice of its intent to terminate or 
propose revisions? One reason may quite possibly have been that the authors of the agreement for- 
esaw that new locals may come into existence from time to time and they wanted to insure that 
new affiliates would be covered by the agreement, notwithstanding that it was signed previous to 
the birth of a local. The last ‘‘renewal”’ of the agreement took place on August 12, 1988. At this 
time, Local 172 was an affiliate of the Council, and following the reasoning set out in M. J. Guthrie 
Construction Limited, [1984] OLRB Rep. Jan. 50, the council would have the necessary authority 
to act as agent for Local 172. The fact that neither of the parties to the ““Working Agreement” 
have exercised their rights under the agreement and given notice to terminate or propose revisions 
is irrelevant. The majority of this panel seems to suggest that, had revisions taken place, a new 
agreement would have resulted. The yearly renewal, however, is not dependent upon changes tak- 
ing place in the agreement. 


6. It is my position that Eastern Construction Limited is bound by the closed shop ‘“‘Work- 
ing Agreement” and, pursuant to this, is bound to all affiliated local union agreements of the 
Council from the time it signed the ‘““Working Agreement” and remains bound until that agree- 
ment is terminated or revised in accordance with its terms and the Labour Relations Act. 


0250-87-R United Brotherhood of Carpenters and Joiners of America, Local 27, 
Applicant v. Mollenhauer Limited, Respondent v. Labourers’ International Union 
of North America, Local 183, Intervener #1 v. Metropolitan Toronto Apartment 
Builders Association, Intervener #2 


Certification - Practice and Procedure - Pre-Hearing Vote - Representation Vote - Sole 
voter requesting Board not count ballot - Board already ordering counting of ballot in previous deci- 
sion - Eligible voters aware of possibility of single vote beforehand in every case - Not open to voter 
to change mind or withdraw ballot after vote - Act prohibiting retaliation against person participat- 
ing in proceeding - Board to respond quickly to allegations of retaliation 


BEFORE: G. 7. Surdykowski, Vice-Chair, and Board Members D. A. MacDonald and P. V. 
Grasso. 
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DECISION OF THE BOARD; November 24, 1989 


ilp Pursuant to the Board’s decisions dated October 23 and November 14, 1989 herein, the 
ballot cast in the pre-hearing representation vote held in this application was scheduled to be 
counted on November 15, 1989. By letter dated November 14, 1989, the employee, who by now 
everyone knows was the sole person entitled to cast a ballot who cast one, wrote to the Board as 
follows: 


Ontario Labour Rel. Board 
Ref # 0250-89-R. 
Gentlemen, 


It has come to my knowledge that the ballot that I voted on in the summer of 1987 is to be 
opened up at 10 A M on 15th of November. 


I feel very strongly against the ballot being opened, because at the time of the ballot I was not 
aware that my vote would be the only eligible ballot. 


I respectfully request that my wishes be considered in this matter as it may jeopardize my posi- 
tion in the union or the company. 


Respectfully Yours. 


Brian Ogden. 


The respondent supports the employee’s position. The applicant submits that the Board has 
already twice considered whether the ballot should be counted, that there has been no new reason 
offered for not counting the ballot, and that the Labour Relations Act offers ample protection 
against retaliatory action for persons who participate in proceedings before the Board. 


De It is true, as the respondent suggest, that the primary position of all interested parties 
has been that the ballot cast in the representation vote herein should not be counted. (In that 
respect we view the applicant’s most recent correspondence as accepting the Board’s previous two 
decisions with respect to this issue rather than as resiling from its initial position.) However, the 
interested parties cannot agree on what results should follow from that. The respondent has sub- 
mitted that the application should be dismissed. This would of course result in the respondent 
being successful in fending off the application. There is no basis in either the Act or otherwise for 
proceeding in this manner. The applicant has suggested that a new representation vote be taken at 
a time when there are more employees in the bargaining unit. Since the hearings have been con- 
cluded, any such vote could not be a pre-hearing representation vote, which was what was 
requested in this application. Further, although the Board has on occasion deferred the taking of a 
representation vote there is no precedent for taking another representation vote in circumstances 
like the ones in this application. Further, the Board’s experience with deferring representation 
votes in the construction industry has been unsatisfactory. The employee concerned has offered no 
suggestion as to how to proceed as an alternative to counting his ballot. 


2 We have considered the representations of the employee as aforesaid. We are not per- 
suaded that there is any reason to depart from our reasoning in the previous two decisions issued in 
this proceeding with respect to this issue. We also find it unnecessary to repeat those reasons 
herein. We wish to add however, that while no one could have known that only one ballot would 
ultimately be eligible to be counted, everyone knew or ought to have known that this was a possi- 


1114 [1989] OLRB REP. NOVEMBER 


bility. Further, it is not open to any voter to “‘change his/her mind” or to withdraw a ballot cast ina 
proceeding. In that sense (at least), once cast, the ballot no longer belongs to the voter. 


4. We are not insensitive to the concerns of employees who find themselves in a situation 
like this one. The Board does its best to maintain the secrecy of employee wishes. However, it is 
well known that that is not always possible. While the unfortunate result of counting the single bal- 
lot is that the wishes of the employee who cast it will be revealed, that, by itself, is no reason to not 
count it. Nor are we persuaded that there is any other cogent reason to not count the ballot cast in 
this application in the circumstances. 


a Finally, we observe that section 80 of the Labour Relations Act provides that: 


80.-(1) No employer, employers’ organization or person acting on behalf of an employer or 
employers’ organization shall, 


(a) refuse to employ or continue to employ a person; 
(b) threaten dismissal or otherwise threaten a person; 


(c) discriminate against a person in regard to employment or a term or condi- 
tion of employment; or 


(d) intimidate or coerce or impose pecuniary or other penalty on a person, 


because of a belief that he may testify in a proceeding under this Act or because he has made or 
is about to make a disclosure that may be required of him in a proceeding under this Act or 
because he has made an application or filed a complaint under this Act or because he has partic- 
ipated or is about to participate in a proceeding under this Act. 


(2) No trade union, council of trade unions or person acting on behalf of a trade union or coun- 
cil of trade unions shall, 


(a) discriminate against a person in regard to employment or a term or condi- 
tion of employment; or 


(b) intimidate or coerce or impose a pecuniary or other penalty on a person, 


because of a belief that he may testify in a proceeding under this Act or because he has made or 
is about to make a disclosure that may be required of him in a proceeding under this Act or 
because he has made an application or filed a complaint under this Act or because he has partic- 
ipated or is about to participate in a proceeding under this Act. 


Let there be no misunderstanding. The protections of section 80 apply equally to persons who par- 
ticipate in a Board proceeding by casting a ballot in a representation vote as they do to persons 
who participate in other ways. We assure all concerned that the Board will respond quickly and 
appropriately to any allegation that the employee who cast the ballot in this case has been the vic- 
tim of any improper conduct as a result of his participation in the proceeding. 


6. The Registrar is directed to proceed forthwith to count the ballot cast in this applica- 
tion. 


[1989] OLRB REP. NOVEMBER 1115 


0532-88-R; 0533-88-U; 1197-88-U National Automobile, Aerospace and Agricul- 
tural Implement Workers Union of Canada, (CAW-Canada), Applicant v. 
Ontario Bus Industries Inc., Respondent v. Group of Employees, Objectors; 
National Automobile, Aerospace and Agricultural Implement Workers Union of 
Canada, (CAW-Canada), Complainant v. Ontario Bus Industries Inc., Respon- 
dent 


Certification Where Act Contravened - Interference in Trade Unions - Intimidation and 
Coercion - Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut down 
plant to permit meetings of union opposition, transferred union supporters from regular jobs, 
posted foremen at hotel where union meeting taking place - Interference and intimidation found 
where employer monitored union leafletting at plant gate - Certification inappropriate as majority 
not finding true wishes of employees not likely to be ascertained - Union continuing to sign up sup- 
porters after contraventions - Opposition of other employees responsible for slowing union campaign 
- Appropriate remedies including cease and desist order, posting in English and Portuguese, 
removal of warnings from employment files for solicitation, and provision to trade union of updated 
list of employees names and addresses 


BEFORE: Robert D. Howe, Vice-Chair, and Board Members R. W. Pirrie and H. Peacock. 


APPEARANCES: Daniel A. Harris and Clare Menegheni for the complainant; R. C. Filion, Joanne 
Sajtos, Don Sheardown and Diane Sander for the respondent; Dale Sharp, Jeff King and Dave 
Heppolette for the objectors. 


DECISION OF ROBERT D. HOWE, VICE-CHAIR, AND BOARD MEMBER R. W. PIRRIE; 
November 30, 1989 


ile File No. 0532-88-R is an application by the National Automobile, Aerospace and Agri- 
cultural Implement Workers of Canada (referred to in this decision as the ““C.A.W.” and the 
“Union’’) for certification under section 8 of the Labour Relations Act as bargaining agent of 
employees of the respondent, Ontario Bus Industries Inc. (the ‘““Company’’). File Nos. 0533-88-U 
and 1197-88-U are complaints under section 89 of the Act in which the Union alleges that the Com- 
pany has contravened sections 3, 64, 66, and 70. The Union also relies upon those allegations in 
support of its application for certification under section 8. 


2. The section 89 complaints name a total of seven grievors: Peter Galeota, Momcilo 
(Mike) Trajkovic, George Chioconi, Oscar Valencia, Stanislaw (Stanley) Pietras, Raimundo 
Sousa, and Charles Janczyk. However, during the course of his testimony, Mr. Sousa advised the 
Board that he had obtained alternate employment and did not want to proceed with his complaint. 
Thus, although the Union relies upon his testimony in support of its application for certification 
under section 8 of the Act and in support of its request for relief for the other grievors, it no longer 
seeks any relief for Mr. Sousa. 


s, On August 9, 1988, counsel advised the Board that they had agreed to argue a number 
of preliminary issues and request the Board to issue a decision regarding those issues before pro- 
ceeding further. We acceded to that request and issued a unanimous decision concerning those 
issues on September 15, 1988: see Ontario Bus Industries, [1988] OLRB Rep. Sept. 914. As indi- 
cated in paragraph 3 of that decision, representatives of the parties met with a Board Officer on 
June 24, 1988 and reached agreement on all aspects of the bargaining unit description, with the 


1116 [1989] OLRB REP. NOVEMBER 


exception of the issue of whether persons regularly employed for not more than twenty-four hours 
per week should be excluded from the unit. It is the Board’s practice to exclude such persons if 
their exclusion is requested by the applicant or respondent to a certification application, and the 
employer either employs such persons at the time of the application or has a history of employing 
such persons. However, in the instant case, although the Company (and the objectors) requested 
that exclusion, there were no such persons in the employ of the respondent at the time of the appli- 
cation, and the evidence adduced before us does not establish a history of employing such persons. 
Accordingly, having regard to the aforementioned agreement of the parties and to the Board’s 
determination that an exclusion of part-time employees is not warranted, the Board finds that all 
employees of the respondent in Mississauga, save and except foremen, persons above the rank of 
foreman, office and sales staff, and students employed during the school vacation period, consti- 
tute a unit of employees of the respondent appropriate for collective bargaining. 


4. It is common ground among the parties that there were 331 employees in the bargaining 
unit at the time the application was made. The Union has filed membership evidence in respect of 
67 (20.2%) of those employees. (There are also four ‘“‘lost”’ cards, i.e. cards filed in respect of per- 
sons whose names are not on the list of employees filed with the Board by the respondent.) The 
dates on which cards were signed, and the number of cards signed on those dates, are as follows: 


April 15 5 cards (plus 1 lost card) 
16 / 
17 6 
18 25 (plus 1 lost card) 
19. 7 (plus 1 lost card) 
20 5 
21 1 
22 4 (plus 1 lost card) 
28 1 
May 6 1 
14 or 19 1 
28 2 
June 1 1 
Jor9 1 
Ds The hearing of the merits of these three files commenced on December 13, 1988 and 


continued on December 14, 15, 20, 21, and 22, 1988, and May 9, 10, 11, and 30, June 1, 6, 13, and 
14, and July 5, 1989. During those fifteen days of hearing, the Board heard oral evidence from 
twenty witnesses and received thirty-nine exhibits. In making our findings of fact, we have carefully 
considered all of the oral and documentary evidence, the submissions of the parties, and such fac- 
tors as the firmness and reliability of the various witnesses’ memories, their demeanour while testif- 
ying, their ability to resist the influence of self-interest when giving their version of events, and the 
consistency of their evidence. We have also considered what is most probable in the circumstances 
of the case, and considered the inferences that may reasonably be drawn from the totality of the 
evidence. 


6. On December 14, 1988, the Board made the following unanimous oral ruling, after 
hearing and recessing to consider the submissions of counsel: 


Counsel for the Union proposes to call as his second witness Mike Trajkovic, who is one of the 
grievors in File No, 0533-88-U. Counsel has also advised the Board that Mr. Trajkovic’s ability 
to speak and understand English is limited, and that he wishes to testify through an interpreter 
so that he can give his testimony in Serbian. The respondent and the objectors oppose the use of 
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an interpreter. It is their position that Mr. Trajkovic is sufficiently fluent in the English language 
to testify without the assistance of an interpreter. A trial judge or tribunal has traditionally had 
a discretion to permit a witness to testify through an interpreter where a witness does not pos- 
sess sufficient knowledge of English to understand and answer the questions put to him. Indeed, 
it has been recognized that providing an interpreter in such circumstances is one of the require- 
ments of a fair trial or hearing. Section 14 of the Canadian Charter of Rights and Freedoms now 
enshrines that principle as a right. It provides as follows: 


A party or witness in any proceedings who does not understand or speak the language 
in which the proceedings are conducted or who is deaf has the right to the assistance 
of an interpreter. However, as indicated by the Ontario Court of Appeal in Roy v. 
Hackett (1987), 45 D.L.R. (4th) 415, although section 14 must be given a broad and 
generous interpretation, the right to an interpreter is not an absolute right. Where a 
witness requests the assistance of an interpreter, an opposing party has the right to 
challenge the basis for the request by means of cross-examination of the witness (see 
page 426 of the judgment). Moreover, at that time, in the context of a voir dire, the 
party or parties who raised the objection can call witnesses to testify as to the linguis- 
tic competence of the witness in question. Accordingly, we will now proceed to swear 
in Mr. Trajkovic, permit counsel for the Union to examine him concerning the basis 
for his request for an interpreter, and then permit the other parties to cross-examine 
him concerning that matter, followed by re-examination by Union counsel. Each of 
the parties will then be permitted to call any other pertinent evidence which they wish 
to call concerning this matter, followed by reply evidence. Argument on this point 
will then follow the same order. In adopting this procedure which we view to be the 
most appropriate and expeditious manner in which to hear evidence concerning this 
matter, we make no finding at this point as to whether, as argued by the respondent, 
the onus is on the Union or Mr. Trajkovic to satisfy the Board that he does not under- 
stand or speak English, or, as argued by the Union, that the onus is on the respondent 
and the objectors to show that the request for an interpreter is not made in good 
faith. That matter may be further addressed in argument following the evidentiary 
portion of the voir dire. 


When it became apparent from Union counsel’s examination-in-chief of Mr. Trajkovic during the 
voir dire that Mr. Trajkovic had a reasonably good grasp of the English language, Union counsel 
agreed to proceed without an interpreter. 


Bs The respondent is a private company which manufactures buses at its facilities on Main- 
gate Drive in Mississauga. On May 27, 1988 when the Union filed its application for certification, 
the respondent employed a total of approximately 460 people there, of whom, as indicated above, 
337 are included in the bargaining unit for purposes of the count. Most of the employees work in 
the Company’s main plant on Maingate Drive, but a few work across the street in another building 
which houses the Company’s service department. There is also a plant in the State of New York, 
which operates under the name “Bus Industries of America’. Don Sheardown is the President of 
the respondent and is also its major shareholder. He is a commanding and direct individual who 
generally tours the main plant and the service department at least once a day, and knows most of 
the employees on a first name basis. 


8. The first witness called by the Union in these proceedings was Peter Galeota. As a 
result of his dissatisfaction with air quality in the plant, employees’ lack of rights in dealing with the 
Company, and the respondent’s failure to pay him the extra fifty cents per hour to which he felt 
entitled for performing the duties of a lead hand, Mr. Galeota contacted Clare Meneghini, who is a 
C.A.W. Staff Representative. Mr. Galeota and George Chioconi (another of the grievors who tes- 
tified in these proceedings) met with Mr. Meneghini on Thursday April 7, 1988, to discuss unioni- 
zation of the respondent. During that brief meeting, Mr. Meneghini described the organizing pro- 
cess and indicated that, in order to maximize the speed and efficiency of the drive, it would be 
advisable to recruit as many other people as possible to form an in-plant organizing group. During 
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their discussions with Mr. Meneghini, Messrs. Galeota and Chioconi agreed to bring some other 
interested employees to meet with Union officials after work on Friday April 15 at the Ramada Inn 
located a few blocks away from the plant. The C.A.W. Staff Representatives present at that meet- 
ing were Hassan Yussuff, Hemi Mitic, and Craig Grant. In addition to Messrs. Galeota and Chio- 
coni, the grievors Mike Trajkovic, Oscar Valencia, Stanley Pietras, and Raimundo Sousa attended 
that meeting. Following a discussion about the rights of employees to unionize and the manner in 
which such rights may be exercised, C.A.W. membership cards (referred to in this decision as 
“cards” or ““Union cards”’, for ease of exposition) were distributed at that meeting and the employ- 
ees in attendance were given instructions about how to fill them out, and how to proceed with an 
organizing campaign. 


oO: Mr. Sousa spoke with a number of Company employees over the weekend and signed 
up seven of them on Saturday April 16, and six more on Sunday April 17. By talking to employees 
before work, during breaks, and after work, he also signed up five people on April 18, two people 
on April 19, and two more people on April 20. 


10. Bryan Cox was at all material times the respondent’s Production Manager, to whom its 
ten supervisors reported. There were also six foremen who each reported to one of those supervi- 
sors. When Mr. Cox arrived at work on Monday morning April 18, one of those foremen (Greg 
Mclsaac) told him an employee had indicated that a number of the respondent’s employees had 
met with Union representatives on the preceding Friday at the Ramada Inn. Mr. Cox relayed that 
information to Mr. Sheardown, who asked for the names of those employees. Mr. Cox’s response 
was that he had heard that Brett Eland, Dale Sharp, and two other unnamed persons were in 
attendance at the meeting. Mr. Sheardown immediately went to Messrs. Sharp and Eland to ask 
them if they had attended that meeting and if they were involved in an organizing drive. Messrs. 
Sharp and Eland were (in the words of Mr. Sheardown) ‘‘upset that [he] would even think such a 
thing’. They denied any knowledge of the meeting but told Mr. Sheardown they would find out 
who was involved and let him know. 


Ble About twenty minutes later Mr. Cox came to Mr. Sheardown’s office and told him that 
he had learned that Mr. Galeota was one of the persons attempting to organize the Company. Mr. 
Sheardown then went into the plant and asked Mr. Galeota to come to his office. When Mr. 
Galeota did so around 8:15 that morning, Mr. Sheardown told him what Mr. Cox had said and 
asked him if he was one of the people attempting to organize the Company. After Mr. Galeota 
acknowledged that he was, Mr. Sheardown, who was very upset, asked Mr. Galeota why he would 
“stab [him] in the back” instead of going through the committee of elected employee representa- 
tives, or speaking directly to him as Mr. Galeota had done in the past. Mr. Sheardown also asked 
him why he wanted a union. Mr. Galeota replied that the Company had a ‘“‘human rights” prob- 
lem. In saying this, Mr. Galeota meant that, in his view, employees did not have any rights in deal- 
ing with the Company. However, Mr. Sheardown interpreted Mr. Galeota’s comments as suggest- 
ing racial discrimination. Accordingly, he responded by stating that the Company had employees 
of every race, colour, and creed; that each employee was treated the same by management; and 
that the Company did not tolerate any type of racial discrimination. Mr. Galeota also told Mr. 
Sheardown that the Company had an environmental problem. He stated that the air was too pol- 
luted in the area in which he worked and that no one was doing anything about it. Mr. Sheardown 
responded by telling Mr. Galeota that the Ministry of Labour had tested the air in all parts of the 
plant, had posted the results, and had approved of what was being done by the Company to 
improve air quality. Mr. Sheardown acknowledged that there were areas in the plant where some 
improvement would be desirable, and stated that although funds had not been available during the 
previous two years to make those improvements, plans were in place to provide the necessary 
equipment over the ensuing twelve months. Mr. Galeota also mentioned his dissatisfaction with his 
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wages. When Mr. Sheardown asked Mr. Galeota who else was involved in organizational activi- 
ties, Mr. Galeota said, ‘‘I’m sorry but I can’t tell you.” He also told Mr. Sheardown, “‘You can let 
me go but I’m not going to answer any more questions.’”’ However, Mr. Sheardown told Mr. 
Galeota that he was not going to discharge him. Mr. Sheardown also told him that he still had time 
to change his mind about unionization, and asked him to indicate before lunch time whether or not 
he was going to proceed with it. Mr. Sheardown further indicated that if the organizing campaign 
was going to proceed, he would have to take some action. Mr. Galeota said that he would speak 
with the other people involved to see if they wanted to meet with Mr. Sheardown in an attempt to 
resolve the employees’ problems. 


12. After meeting with Mr. Sheardown, Mr. Galeota returned to the Orion II line where he 
approached various employees to ask them if they wished to join the Union. Although he testified 
that those organizing activities took place during employee breaks, we accept the evidence of Mar- 
vin McMahon, another employee on the Orion II line, that Mr. Galeota and Mr. Chioconi 
approached him during working hours that morning before the first break and, after telling him 
that they were trying to unionize the plant, asked him if he wanted to join. We also accept his evi- 
dence that he saw Mr. Galeota approach other employees during working hours as well as during 
breaks. Although Mr. Sheardown denied doing so, we accept the evidence of Mr. Galeota that 
when Mr. Sheardown had not heard from him by noon, Mr. Sheardown called him back to his 
office and asked him if he had made up his mind. When Mr. Galeota told him that he had not yet 
talked to the other people involved, Mr. Sheardown said, “‘Okay, that’s it” (or words to that 
effect). Mr. Sheardown then issued instructions for a general meeting of the employees to be called 
in the stockroom. In this regard, we feel that it is more likely that Mr. Sheardown forgot about this 
brief encounter than that Mr. Galeota invented it. 


13; The calling of a general meeting of employees is not an unusual occurrence at the Com- 
pany; it is clear from the evidence that general meetings of employees are called four or five times 
a year to update them concerning such matters as wage increases, customer orders, and press 
releases. Although no one has ever been disciplined for failing to attend, employees are expected 
to be in attendance at those meetings as they are held during working hours and are intended to 
convey significant information to employees. Mr. Sheardown generally meets first with employees 
in the plant and then holds a separate meeting in the service department. However, in this instance 
the service department employees were called over to the plant to attend the meeting there. 


14. The general meeting held on April 18 was attended by approximately 350 employees. 
Although Mr. Sheardown used a microphone to address the employees, they were not all able to 
hear everything he said because some of the employees were also talking to one other at some 
points during the meeting. Mr. Sheardown’s opening remarks were that this was an unscheduled 
but important meeting. He stated that a number of employees had met with the C.A.W. on the 
previous Friday night, and that an attempt was being made to organize the Company. Mr. Shear- 
down said that he did not understand why that was happening, and noted that they had worked 
hard over the years to form an employee representatives committee, a safety committee, and a 
social club, in order to give everyone an opportunity to make management aware of any problems 
they might have. He acknowledged that there were certain areas where the Company could 
improve upon working conditions, but stated that the Company was working on them and that any 
problems the employees had could be solved without a union. He also expressed the view that 
working together to resolve problems was going to be more beneficial to everyone than bringing in 
a third party to do their negotiating. Without naming Mr. Galeota, Mr. Sheardown told the 
employees that he had spoken with one individual who had asserted that the Company had a 
human rights problem and an environmental problem. He then repeated what he had earlier said 
about those matters. 
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LS: Mr. Galeota testified that Mr. Sheardown stated at that meeting that the Company 
would not survive with a union. Mr. Trajkovic, who was the Union’s second witness, made no 
mention of that statement in his evidence, but asserted that Mr. Sheardown said that he never 
wanted to own a company which had a union. Mr. Chioconi, the third witness called by the Union, 
also made no mention of the statement attributed to Mr. Sheardown by Mr. Galeota. With respect 
to the statement attributed to Mr. Sheardown by Mr. Trajkovic, Mr. Chioconi told the Board that 
Mr. Sheardown did not say that at the April 18 general meeting, although it was his recollection 
that Mr. Sheardown had made such a statement at a meeting held on the Orion II line during the 
summer of 1987. The Union’s next two witnesses, Mr. Pietras and Mr. Valencia, testified that at 
the April 18 meeting Mr. Sheardown said that “the Union will destroy the Company”. However, 
its next two witnesses, Mr. Janczyk and Mr. Sousa, had no recollection of any such statement 
being made, nor did they recall Mr. Sheardown making the statement attributed to him by Mr. 
Galeota, or the statement attributed to him by Mr. Trajkovic. In his testimony before the Board, 
Mr. Sheardown categorically denied making any of those statements at that meeting. Moreover, 
none of those statements is included in the Union’s detailed allegations that form the basis of these 
proceedings, which allegations were based upon information given to the Union by the grievors 
shortly after the events to which they pertain. Had any such statements in fact been made by Mr. 
Sheardown, they would in all probability have been reported to the Union and included in those 
allegations. There was also conflicting evidence adduced regarding whether Mr. Sheardown sug- 
gested that if employees were offered Union cards they should throw them in the garbage. Having 
carefully considered all of the evidence, we have concluded on the balance of probabilities that Mr. 
Sheardown did not make any of the aforementioned statements at the meeting on April 18 or at 
any other time during the period to which the Union’s allegations pertain. 


16. Near the end of that meeting, Mr. Sheardown stated that his door was always open and 
that if anyone had any problems they could speak to him at any time. This prompted Mr. Trajko- 
vic, who was standing near the back of the room, to holler that a supervisor had told him that he 
would be fired if he went to Mr. Sheardown’s office again. When Mr. Sheardown asked Mr. Traj- 
kovic for the name of that supervisor, Mr. Trajkovic refused to give it. Mr. Trajkovic also stated 
that a member of management had used offensive language in addressing him. Mr. Sheardown 
responded by saying that he would speak with Mr. Trajkovic after the meeting and take appropri- 
ate steps if Mr. Trajkovic gave him the names of the persons involved. When Mr. Galeota began to 
speak about the need for human rights in the plant, Mr. Sheardown brought the meeting to an end 
as he felt that people were about to begin “taking different sides of issues”, and he was concerned 
that tempers might flare. 


Fee After the general meeting, Paul Mitchell, who was Mr. Trajkovic’s supervisor at that 
time, brought him to Mr. Cox’s office and left him there with Mr. Cox and Chris Walkey, the 
respondent’s Production Superintendent. In the course of discussing the allegations which Mr. 
Trajkovic had made at the general meeting, Mr. Walkey acknowledged that he had lost his compo- 
sure and called Mr. Trajkovic a “‘fool’’ and a ‘‘fucking farmer’’ several weeks earlier (when Mr. 
Trajkovic had disregarded his instructions and made a very poor job of certain radiator modifica- 
tion work that was assigned to him). However, he denied using the additional obscenity which Mr. 
Trajkovic had attributed to him. Mr. Cox asked Mr. Trajkovic to name the supervisor who had 
threatened to fire him if he went to see Mr. Sheardown, but Mr. Trajkovic refused to do so without 
Mr. Sheardown there. During that discussion Mr. Walkey asked Mr. Trajkovic why the employees 
needed a union. He also told Mr. Trajkovic about his own negative experience of working in a 
union shop. Mr. Trajkovic responded by stating that he was not a leader and had merely gone to 
the Union meeting to get information. 


18. After Mr. Sheardown entered the office and asked Mr. Trajkovic who had threatened 
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to fire him, Mr. Trajkovic said that it was Paul Mitchell. When Mr. Mitchell was summoned, he 
denied Mr. Trajkovic’s accusation. He repeated that denial in his testimony before the Board. 
After listening to both of them, Mr. Sheardown advised Mr. Trajkovic that he knew Mr. Mitchell 
to be a low-keyed supervisor and was of the opinion that Mr. Mitchell had not threatened to fire 
him. Mr. Sheardown also told Mr. Trajkovic that if he ever had a problem he should come directly 
to him about it. 


19. During the lunch period after the general meeting on April 18, three employees told 
Mr. Trajkovic that they wanted to sign Union cards. Upon hearing this, Mr. Trajkovic proceeded 
to sign them up in his car in the Company parking lot. During that same lunch period, Mr. Valen- 
cia signed up three other employees as Union members. Mr. Trajkovic also served as the collector 
on five other cards that were signed that afternoon or evening. 


20. As a result of his meeting with Mr. Sheardown, Mr. Galeota found himself “under a lot 
of pressure” and felt that he should not be required to handle the situation all by himself. Accord- 
ingly, he spoke with Mr. Chioconi, who had already signed a total of eight employees into the 
Union that day. Mr. Chioconi agreed to permit Mr. Galeota to tell Mr. Sheardown that he was one 
of the Union organizers. He also expressed a willingness to meet with Mr. Sheardown in order to 
take some of the pressure off Mr. Galeota. Mr. Galeota then returned to Mr. Sheardown’s office 
to tell Mr. Sheardown that Mr. Chioconi was prepared to meet with him. Upon receiving that 
information, Mr. Sheardown arranged for Mr. Chioconi to be brought to his office. When he 
arrived there, Mr. Sheardown asked him why he wanted the Union, and why he had not come to 
see him about his problems. Mr. Chioconi replied that he could not bother Mr. Sheardown about 
every problem on the plant floor as Mr. Sheardown was paying people to look after those prob- 
lems. Mr. Sheardown then accused Mr. Chioconi of stabbing him in the back. When Mr. Shear- 
down asked him what he saw the problems to be, Mr. Chioconi mentioned the need for better ven- 
tilation, more shower facilities, and supervisors with more knowledge and a better understanding 
of how to deal with employees. He also complained that some employees had been promoted to 
lead hand on the Orion II line without receiving the fifty cent per hour premium which they had 
been promised. Near the end of that meeting Mr. Sheardown said that he wanted to know what 
they were going to do regarding the Union. He told them that if the Union organizing drive contin- 
ued they were going to see things that they wouldn’t like to see. He also said that there would be 
fist fights because unionization was a very emotional issue. He added that it was a “‘very political 
thing’, and that he knew about politics. Mr. Sheardown then asked them to think it over again, 
and said that he wanted their reply by the next day. 


Zi. Mr. Sheardown also spoke that afternoon with Mr. Valencia. He angrily asked him why 
he had done this to him and why he wanted the Union. He also said that the damage was already 
done but that Mr. Valencia still had time to think about it. 


pe The seven grievors and a few other employees met with C.A.W. Staff Representative 
Hassan Yussuff in a restaurant at the Ramada Inn after work that day and apprised him of the 
day’s events. Some of those employees also stated that they wanted to know more about the Union 
before signing cards. Mr. Janczyk attended that meeting at the invitation of Mr. Sousa. 


Zo. Mr. Cox was also at the Ramada Inn after work that evening for about an hour. He 
went there to have a drink with the plant manager from the American plant who was visiting the 
Canadian plant that day. That plant manager and Mr. Cox generally go to the Ramada Inn to relax 
and talk each time he visits, as it is the most comfortable place near the plant. Their presence there 
that evening had nothing to do with the Union. Indeed, Mr. Cox was unaware that anyone from 
the Union was going to be there that night. He remained unaware of the Union’s presence until he 
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was on his way out of the hotel. As he was leaving, he encountered Mr. McMahon, who told him 
that a Union representative had been standing beside him in the lobby. When Mr. McMahon 
asked Mr. Cox if he had recognized the Union representative, Mr. Cox indicated that he had not. 
He then left the premises without attempting to find out anything more about what was going on 
there that evening. 


24. On Tuesday April 19, Mr. Eland and three employee representatives approached Mr. 
Sheardown and requested permission to have meetings in the plant to see if the employees’ prob- 
lems could be resolved, and to determine if the employees wished to have a union. It was evident 
to Mr. Sheardown that Mr. Eland and the other persons who approached him were opposed to the 
Union and wanted to be sure that their fellow employees felt the same way. Mr. Sheardown tes- 
tified that he agreed to permit the employee representatives to hold those meetings in the plant 
during working hours because he felt that employee problems and wishes had to be talked about. 
He also stated: ‘‘From my point of view, being the owner of the Company, I had to know whether 
or not we had done our job in the past as managers and owners. And if we hadn’t, the employees 
had a right to bring in a third party. I had to be aware of that and I felt that this was the platform 
that would make that information available to me.” With Mr. Sheardown’s permission, the plant 
was shut down for most of that afternoon (at a cost of about $8,000 per hour) for the purpose of 
holding those meetings. Thus, the employees in each department or work group met in the plant 
during working hours to discuss unionization. 


29: The meeting involving the fifty or sixty employees from the Orion II line was held in the 
lunchroom. By the time of that meeting, most if not all of the employees on that line were aware 
that Mr. Valencia was one of the employees who had contacted the Union. Several of them asked 
him why he felt that a union was needed at the Company. Mr. Valencia responded by expressing 
the view that some of the employees were not being treated fairly by the Company. In speaking in 
favour of the Union at that meeting, he described what he felt the Union had to offer. Many of the 
employees expressed anger and frustration by yelling, cursing, and swearing at Mr. Valencia, and 
demanding to know what gave him the right to “take on something like that’ without asking them 
first. However, their verbal abuse did not silence him, and he continued to speak in favour of the 
Union despite the fact that no one expressed agreement with him. He also suggested that employ- 
ees attend a Union meeting to find out more about it. 


26. After meeting with the employees in their respective departments or groups, the 
employee representatives told Mr. Sheardown that the general consensus was that the employees 
did not want a union. They also requested a list of the benefits provided by the Company to its 
employees. In response to that request, a list containing the following information was prepared 
and given to them by the Company: 


WHAT OBI PROVIDES TO THEIR EMPLOYEES 





(1) Pays all medical premiums (includes dental & drug plan) 
(2) Pays all life insurance premiums 

(3) Pays above average hourly pay rate 

(4) | Sponsors company baseball, hockey, soccer teams, etc. 
(5) Issues monthly employee newsletter 

(6) Contributes 1% to company pension plan 


(7) _ Provides funds totaling $2,000.00 per hourly employee as a bonus incentive. 
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(8) Constantly strives to improve working conditions 


(9) Formed an Employee Rep. Committee who meets with all employees and all levels of 
management. 


(10) $1.00 Night Shift premium 

(11) Three weeks holidays after five years 

(12) Four weeks holidays after eight years. 

(13) The company contributes $4.00 per month per employee to Social Club. 

(14) Safety Committee to address all safety related problems. 

(15)  Fundsd [sic] are provided to further employee’s education under approved programs. 


(16) Everyone, from an hourly paid employee to Management is given an opportnity [sic] 
to be heard through personal meetings with the President. 


(17) The company provides an annual dinner to recognize Social Club, Safety Committee, 
Employee Reps Committee and long term service employees to thank them for their 
contribution to the success of the company. 


(18) Gold Service Award pins are given to employees with ten years or more of service 
and a diamond pin after 15 years. 


(19) Company paid Christmas party for children of all employees, with gifts for everyone. 
(20) Rehabilitation programs for employees suffering from drug and alcohol abuse. 
(21) Company contributes $35.00 twice a year towards the cost of safety shoes. 


(22) Company pays for and/or contributes to all protective clothing, such as coveralls, 
safety glasses, masks, etc. 


(23) | Company pays for insurance on employee’s personal tool boxes. 


(24) Affiliation with Credit Power Credit Union, allowing for payroll deductions...savings, 
loans, etc. 


2a: A substantial number of the Company’s employees speak only Portuguese. To facilitate 
communications between those employees and members of management, an employee named Rui 
Pereira often serves as an interpreter, as he is fluent in English and Portuguese. Mr. Pereira was 
firmly opposed to unionization of the plant. During the week of April 18, he met with various Por- 
tuguese speaking employees on Company property during working hours to express his views to 
them. He also approached Mr. Sheardown and obtained permission to use the office of his supervi- 
sor (Eric Spokes) ‘“‘to make sure that the Portuguese people at Ontario Bus understood totally 
their rights and benefits’. He then called the Portuguese speaking employees into that office one at 
a time, translated the list of benefits provided by the respondent, and expressed the view that the 
employees did not need a union. Those discussions occurred not only during breaks but also during 
working hours. On the totality of the evidence, it may reasonably be inferred that in permitting 
him to use Mr. Spokes’ office, Mr. Sheardown was aware that Mr. Pereira was opposed to the 
Union and wished to use the office to campaign against it. 


28. On April 19, 20, and 21, employees signed petitions against the Union and brought 
them to Mr. Sheardown. Those petitions were circulated and signed in the plant. Although he did 
not direct the circulation of those petitions, Mr. Sheardown was of the view that they were an 
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appropriate way for employees to express their views. Thus, he directed the Company’s supervi- 
sors to permit the petitions to be circulated in the plant. No disciplinary action was taken against 
employees for moving about the plant during that three-day period to circulate petitions and 
express opposition to the Union. 


29. Mr. Sheardown testified that after the general meeting at which he made employees 
aware of the organizing drive, the plant was in a chaotic state with employees arguing and threat- 
ening to harm the organizers. Whenever Mr. Sheardown heard such threats, he warned the per- 
sons making them that disciplinary action would be taken against any aggressors regardless of 
which side of the unionization issue they were on. In this regard he told the Board that under a 
policy drafted by employee representatives in 1986, any pushing or shoving would result in a sus- 
pension of the aggressor, and any striking of another employee would result in termination of the 
aggressor’s employment. It was also Mr. Sheardown’s evidence that the Orion II line was the most 
volatile area in the plant, because a number of the employees who worked on that line were 
aggressive young people who (in the words of Mr. Sheardown) “love to fight’. Mr. Sheardown fur- 
ther testified that Mr. Galeota worked in an area where there would be serious injury to employees 
if there were any pushing or shoving. Thus, Mr. Sheardown told the Board that he decided that it 
would be in the best interests of Mr. Galeota, the other employees, and the Company, to transfer 
Mr. Galeota from the Orion II line to the service department. He made that decision on Monday 
evening, and decided at the same time to transfer Mr. Chioconi from the Orion II line to the elec- 
trical department, but did not implement the transfers until after speaking with Mr. Cox the next 
morning and obtaining his concurrence. 


30. Prior to April 19, Mr. Galeota worked on the Orion II line as an air line troubleshooter 
who moved all over the line to perform his job. After Mr. Galeota arrived at work that morning, 
Mr. Cox took him to Mr. Sheardown’s office where, in the presence of Mr. Cox and John Leether, 
the supervisor of the service department, Mr. Sheardown told Mr. Galeota that he was going to be 
transferred to the service department for his own protection. Although Mr. Galeota had not per- 
sonally experienced any difficulties with other employees, he acknowledged in cross-examination 
that there was a possibility of a fight breaking out in the plant over the Union because emotions 
were running high, with some employees being strongly in favour of the Union and others strongly 
against it. Mr. McMahon, who also worked on the Orion II line, told the Board that people on that 
line were saying that Mr. Galeota was “going to get his head kicked in if he didn’t stop”’ his orga- 
nizing activities. Similar sentiments were expressed concerning Mr. Valencia, since many of the 
employees were very angry that the organizers had taken it upon themselves to contact the Union 
without first consulting with the other employees. The evidence also indicates that some of the 
employees called the organizers “immigrant dogs’’, and made racial slurs against them. 


EMU Mr. McMahon told Mr. Sheardown early that week that there was trouble on the Orion 
II line, and that if something was not done about it, somebody was going to get hurt. During that 
conversation he also repeated what some of his co-workers had said about the employee organizers 
getting their heads kicked in. Mr. McMahon did not mention any names as he did not want any of 
his co-workers to lose their jobs. Mr. Sheardown stated that anyone who resorted to violence 
would be in trouble, and requested Mr. McMahon to try to make sure that nothing happened. 


32. In advising Mr. Galeota of his transfer, Mr. Sheardown also told him that he was not 
permitted to enter the plant, and that he was not to talk about the Union on Company property at 
any time, including lunch time and breaks. In his testimony before the Board, Mr. Sheardown 
stated that the reason he gave those instructions to Mr. Galeota (and to each of the other grievors 
who were transferred) was that threats were being made, and continued attempts by employee 
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organizers to discuss the Union with other employees could have led to violence. Mr. Galeota was 
also given the following letter (on Company letterhead) signed by Mr. Cox: 


WRITTEN WARNING 
April 19, 1988 
Mr. Peter Galeota: 


Effective this date you have been transferred to new areas. This is for your protection, and a 
temporary basis [sic]. 


I remind you that, soliciting or actively organizing union activities on company time or property 
is strictly forbidden. 


If you are found doing this, a more serious form of discipline may arise. 


Although in their testimony before the Board Messrs. Sheardown and Cox attempted to character- 
ise that letter as non-disciplinary, it is readily apparent from the heading and the final sentence that 
the letter was intended to be disciplinary, and to convey to Mr. Galeota and anyone else who 
became aware of it that union solicitation on Company time or property could result in more seri- 
ous disciplinary action. No such warning was given to any of the employees who engaged in activi- 
ties in opposition to the Union on Company time or premises. 


og After Mr. Galeota left Mr. Sheardown’s office, Mr. Leether accompanied him as he 
returned to the Orion II line to get his tool box, and then escorted him to the service department. 
When other employees asked him where he was going, Mr. Galeota was prevented from answering 
by Mr. Leether, who reminded him that they were on working time and were not out to socialise. 
After they arrived in the service department, Mr. Leether called together the employees in that 
department and told them that Mr. Galeota was going to be working with them as he had been 
transferred there for his own protection. Mr. Leether also told them not to gather in groups. 


34. Although Mr. Galeota was disturbed about the manner in which he was transferred to 
the service department and the restrictions placed upon him, he was not troubled by the transfer 
itself. Indeed, he had earlier requested to be transferred there. In describing that department, Mr. 
Galeota told the Board, ““The work environment in the service department is beautiful. The work- 
ing conditions are a lot better [than in the main plant]. The work is more interesting; there’s more 
variety.”’ He also acknowledged that a lot of the respondent’s employees would like to work in the 
service department. Mr. Galeota did not suffer any reduction in pay or benefits as a result of the 
transfer. 


35: Mr. Chioconi reported for work on April 19 at his usual starting time of 7:30 a.m. After 
working about half an hour in his regular position as an electrical assembler at the end of the Orion 
II line, he was approached by Mr. Cox, who told him that Mr. Sheardown wanted to see him. Mr. 
Chioconi proceeded to Mr. Sheardown’s office where, in the presence of Mr. Cox and Lou Per- 
domo, the supervisor of the main plant’s electrical room, Mr. Sheardown told him that for safety 
reasons he was going to be transferred to the electrical department under Mr. Perdomo’s supervi- 
sion. Mr. Sheardown also told Mr. Chioconi that he was not to involve himself in any Union activi- 
ties on Company premises at any time, and stated that he was going to be closely watched. Mr. 
Chioconi testified that he had not received any threats from any other employees, and that nothing 
had occurred to cause him to have any concern for his safety. Mr. Perdomo escorted Mr. Chioconi 
to the electrical room where he was assigned a work table and given some work to perform. About 
ten employees work in the electrical room. 
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36. Later that morning, Mr. Chioconi was called to the personnel office where he was given 
a “written warning” letter similar to the one which was given to Mr. Galeota (as quoted above). 
For the first two or three weeks after his transfer, Mr. Chioconi was escorted by a foreman when- 
ever he left the electrical room to pick up blueprints or diagrams from the assembly line or for any 
other purpose. None of the other persons in the electrical room was treated in that manner. 


Si Mr. Chioconi was still working in the electrical room as of December 20, 1988, when he 
testified in these proceedings. During the course of argument on July 5, 1989, Union counsel 
advised the Board that Mr. Chioconi had recently left the respondent’s employ and that he wanted 
damages for mental distress. However, even if it is assumed that the Board could award such dam- 
ages in appropriate circumstances, there is no evidence before us which would warrant such an 
award in the instant case. 


38. Mr. Trajkovic was also transferred to a different job on April 19. Prior to the transfer 
he worked in the engine assembly area, which is a very busy area with numerous employees walk- 
ing by on their way to and from the lunch room and the washroom. Mr. Sheardown testified that 
he decided to transfer Mr. Trajkovic because he was travelling around the plant disrupting the 
workplace and agitating other employees. He also took into account the fact that Mr. Trajkovic 
had previously been suspended for his part in an altercation with another employee. On April 19, 
after arriving at the plant and proceeding to the engine assembly area, Mr. Trajkovic was 
approached by a member of management a few minutes before the start of the shift and taken to 
Mr. Sheardown’s office where Mr. Sheardown, in the presence of Messrs. Mitchell and Cox, told 
him that they knew he was a Union leader and that they had decided to remove him from his job 
for his own protection. Mr. Trajkovic initially took this to mean that he was being discharged. 
Thus, he was very relieved to hear that he was merely being transferred to a different area. It was 
Mr. Trajkovic’s evidence that while Mr. Sheardown was at the door of his office speaking with 
someone else, Mr. Cox said (to Mr. Trajkovic), “I’m going to break your nose.’’ However, we are 
unable to accept that evidence, which was contradicted by the testimony of Mr. Cox whom we 
found to be a more reliable witness than Mr. Trajkovic. Mr. Cox categorically denied making any 
threat to Mr. Trajkovic, and it is clear from the totality of the evidence that Mr. Cox is a calm, 
soft-spoken person who neither engages in nor threatens violence. For purposes of this decision, it 
is unnecessary to determine whether Mr. Trajkovic intentionally fabricated that allegation, or 
merely misunderstood something which Mr. Cox told him in attempting to explain management’s 
decision to transfer him “‘for his own protection”’. 


39: Mr. Trajkovic told the Board that while taking him to his new job in the air system 
assembly area, Mr. Walkey repeated the obscenities which Mr. Trajkovic had earlier attributed to 
him. He further testified that Mr. Walkey told him that he would not be given any training on his 
new job, and that if he did not ‘give production” on the first day he would be fired. It was also his 
evidence that Mr. Walkey denied his request to be provided with blueprints concerning his new 
job, and told him that management was going to fire him because he had gone against them. How- 
ever, we accept the evidence of Mr. Walkey, whom we found to be a more reliable witness than 
Mr. Trajkovic, that what Mr. Walkey actually said was that he would not be calling Mr. Trajkovic 
a “fucking farmer’? anymore because if he gave Mr. Trajkovic a warning it would have to be in 
writing. (Mr. Walkey told him that because in making his allegations on the previous day, Mr. 
Trajkovic had added words that Mr. Walkey had not said, thereby alerting Mr. Walkey to the need 
to use documentation to “‘keep the facts straight”.) Mr. Walkey acknowledged that Mr. Trajkovic 
asked for blueprints. He responded to that request by saying, ‘“‘Mike, you know that we don’t have 
blueprints.” We accept Mr. Walkey’s evidence that he did not threaten to fire Mr. Trajkovic. We 
also accept his evidence that when Mr. Trajkovic indicated that he would need time to learn the 
new job and someone to train him on it, Mr. Walkey said that Stanley Pietras would train him and 
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that he would have a month to learn the new job, to which Mr. Trajkovic responded that he would 
only need two weeks. Mr. Pietras was one of the four employees who worked in the air system 
assembly area located at the south end of the main plant. 


40. When they arrived in the air system assembly area, Mr. Walkey advised Mr. Pietras 
that Mr. Trajkovic was going to take over as the “build up person’, and that Mr. Pietras would 
have to teach him the job and then take over Mr. Trajkovic’s old job. When Mr. Pietras asked why 
Mr. Trajkovic was being transferred, Mr. Walkey told him that Mr. Trajkovic was involved in the 
Union and that the transfer was for his own protection. However, Mr. Pietras did not understand 
what Mr. Walkey meant. In an attempt to explain it, Mr. Walkey said that someone had threat- 
ened to punch Mr. Trajkovic in the nose. Mr. Trajkovic then said, “‘Brian Cox told me this.”” Mr. 
Walkey did not understand Mr. Trajkovic to be accusing Mr. Cox of threatening to punch his nose, 
but rather interpreted this to mean that Mr. Cox had explained to Mr. Trajkovic that it was neces- 
sary to transfer him because he might get punched in the nose if he remained where he had been 
working. Thus, Mr. Walkey did not comment on that statement. 


41. Mr. Pietras went to Mr. Walkey’s office later that day to protest the decision to put Mr. 
Trajkovic on his job and to have him do Mr. Trajkovic’s old job. He noted that this made no sense 
as neither knew how to do the other’s job. Mr. Walkey stated that Mr. Pietras was being moved 
because of his allergic reaction to one of the materials he had been working with, and because once 
he had finished training Mr. Trajkovic to do the job there would not be enough work for both of 
them. (The problem of Mr. Pietras’s allergic reaction had been temporarily solved by shifting that 
work to an employee in another department. However, Mr. Pietras’s foreman had indicated that it 
might be necessary to transfer Mr. Pietras as he wanted that work done in the air system assembly 
area.) Mr. Pietras then returned to his work area and proceeded with his training of Mr. Trajkovic. 


42. Mr. Trajkovic left the air system assembly area and went to the stockroom to get some 
parts around 9:15 a.m. on April 19. When he attempted to return to the air system assembly area, 
the passageway was blocked by Dale Sharp (one of the employees who appeared on behalf of the 
objectors at the hearing of these matters) and another employee. It was Mr. Trajkovic’s evidence 
that Mr. Sharp called him “‘doggie’’, imitated a dog by making growling sounds, and said that he 
was going to break his nose. (Mr. Sharp was present throughout the proceedings as a representa- 
tive of the objectors, but elected not to testify or to call any evidence.) Mr. Trajkovic also told the 
Board that Mr. Sharp told him that he was going to kill him. Although the former threat is men- 
tioned in Mr. Trajkovic’s statement that was taken by a Union official later that day, the latter 
threat is not. Under the circumstances, it appears to us to be but one of many embellishments 
which Mr. Trajkovic added during the course of his testimony in an attempt to make his evidence 
more compelling. 


43. When Mr. Trajkovic’s foreman found out what had happened, he said that he would 
speak to Mr. Sharp and his companion. He also told Mr. Trajkovic not to worry as no one could 
touch him. There is no evidence before the Board as to whether the respondent took any disciplin- 
ary or other action against Mr. Sharp or his companion in respect of that incident. 


44, Several employees who wanted to sign Union cards approached Mr. Trajkovic in the air 
system assembly area on April 19 to obtain information about where to sign. They also wanted to 
know why Mr. Trajkovic was working in that area. Mr. Trajkovic told them that he could not talk 
until after work because he did not want to lose his job. Just before he left the plant at the end of 
the shift on April 19, Mr. Trajkovic was given a “written warning” letter similar to the ones 
received by Messrs. Galeota and Chioconi. When he gave him that letter, Mr. Cox accused Mr. 
Trajkovic of stealing Company time by signing Union cards. In making this accusation, Mr. Cox 
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was not proceeding on the basis of any knowledge or information, but merely on the basis of his 
assumption that Union organizers were signing up employees on Company time. When Mr. Traj- 
kovic stated that he had only signed cards on his own time during the lunch period, Mr. Cox told 
him that if he signed any more cards on Company property he would be fired immediately. 


4S. After leaving the plant, Mr. Trajkovic went to a nearby donut shop where he, Mr. Pie- 
tras, and some of the other Union organizers had told employees they could come after work to 
sign cards. Mr. Trajkovic sat at one table and signed up two employees, while Mr. Pietras signed 
up three other employees at another table. Mr. Valencia was also there that afternoon and served 
as the collector on one card. Approximately twenty employees came to the donut shop that after- 
noon. Mr. Galeota also came there about twenty minutes after Messrs. Pietras and Valencia 
arrived, but he did not sign anyone into the Union at that time (or at any other time, with the 
exception of one occasion in early June when he served as the collector on a card). 


46. On the morning of Wednesday April 20, Messrs. Trajkovic and Pietras went to the 
stockroom to get some fittings. It was Mr. Trajkovic’s evidence that while he was in the stockroom, 
something hit him on his right shoulder and something else hit him on the right side of his head, 
making his legs become weak and causing him to fall to the floor with tears in his eyes and a feeling 
of dizziness and nausea. Mr. Pietras testified that he accompanied Mr. Trajkovic to the stockroom 
that morning because Mr. Trajkovic was afraid to go by himself. It was also his evidence that while 
he was looking into a shelf in the stockroom, he heard an object fly past his ear, saw Mr. Trajkovic 
duck down with his left hand on his right shoulder, observed a piece of beeswax (of the type used 
in the plant for lubrication purposes when cutting aluminium) rolling on the floor, and concluded 
that someone had thrown it at Mr. Trajkovic. He then looked to see who had thrown it but did not 
see anyone. Mr. Pietras retrieved that piece of beeswax, which was two or three inches long and 
about three inches in diameter. He later gave it to Paul Mitchell, who passed it on to Rene Lafon- 
taine, the supervisor from the Orion I area. Mr. Mitchell called Mr. Lafontaine to the scene 
because he concluded that if Mr. Pietras’s description of the incident was correct, the beeswax 
would have to have been thrown into the stockroom from that area, which is separated from the 
stockroom by a twelve-foot fence. 


47. The evidence of Messrs. Trajkovic and Pietras stands in stark contradiction with that of 
Nelson Palomo, who at the time of the incident had been employed by the Company for approxi- 
mately six months. Mr. Palomo (who testified through a Spanish interpreter) told the Board that 
on April 20 between 8:00 and 9:00 a.m. he went to the stockroom to pick up some rivets. As he 
was going there, Mr. Trajkovic was walking four or five metres in front of him with a piece of bees- 
wax cupped in his right hand in a manner which suggested that he was attempting to hide it. After 
Mr. Trajkovic arrived in the stockroom, Mr. Palomo witnessed him throw the beeswax on the floor 
and then begin yelling that someone had thrown it at him and struck him with it. Mr. Palomo, who 
did not see Mr. Pietras in the stockroom at that time, left the area shortly after another employee 
(Angel Amitrano) heard Mr. Trajkovic yelling and brought Mr. Mitchell to the stockroom. When 
Mr. Mitchell arrived in the stockroom, he found Mr. Trajkovic breathing very heavily and holding 
the back of his neck. Although he did not remember seeing Mr. Palomo, Mr. Mitchell told the 
Board that there were some people around but he did not pay any attention to them because he 
was concentrating on Mr. Trajkovic. Mr. Palomo did not say anything to Mr. Mitchell or to any- 
one else at that time about what he had observed, because he thought it was a trivial incident that 
had been staged by Mr. Trajkovic in order to go home early, and did not want to become involved 
in something that was none of his business. It was not until later that week when Mr. Palomo 
learned that Mr. Trajkovic was a Union organizer who was claiming to have been injured by 
objects thrown at him in the stockroom that Mr. Palomo realized the significance of what he had 
witnessed. He then told his supervisor (Jorge Velez) about it and was subsequently taken to Mr. 


[1989] OLRB REP. NOVEMBER 1129 


Sheardown’s office to tell him what he had witnessed. We found Mr. Palomo to be a more credible 
witness than Mr. Trajkovic and Mr. Pietras. Accordingly, we accept his evidence as a more reliable 
description of what actually occurred in the stockroom that morning. 


48. Andrija Vodopija also testified concerning that incident. He worked as a sub-assembler 
in the air system assembly area at a bench in front of Mr. Trajkovic’s bench. Mr. Vodopija saw 
Messrs. Trajkovic and Pietras leave the area together that morning with the bucket used to carry 
parts from the stockroom. When Mr. Trajkovic returned to the area about half an hour later, he 
was holding the left side of his neck, and was crying. He was very red in the face and had a scratch 
about an inch long on the left side of his neck. The scratch was red but was not bleeding. Mr. 
Vodopija asked him what had happened and he said, “Nothing, nothing, nothing.” Mr. Trajkovic 
then knealt between his bench and his four-foot high tool box, and knocked the right side of his 
head on the corner of his tool box five or six times. When Mr. Vodopija saw Mr. Trajkovic doing 
this, he went over to him, pulled his head back, and asked him “Are you crazy? What is going 
on?” Mr. Trajkovic replied, ‘““They hit me. They tried to kill me!’ Mr. Trajkovic also told Mr. 
Vodopija that someone had thrown some beeswax at him. The plant nurse then arrived and asked 
Mr. Trajkovic two or three times to go to her office, but he refused. Then Mr. Sheardown came 
and requested Mr. Trajkovic to go with him to the nurse’s office, but Mr. Trajkovic continued to 
refuse. After Mr. Sheardown had repeated that request once or twice more to no avail, Mr. Traj- 
kovic reluctantly complied after Mr. Sheardown ordered him to do so. 


49. While the nurse was examining him in the presence of Mr. Sheardown, Mr. Trajkovic 
said that he had been struck on the side of his head and that he was sore all over. Mr. Sheardown 
then directed a foreman to take him to a nearby medical clinic where a physician diagnosed Mr. 
Trajkovic to have a head injury evidenced by two red areas. The patient information and treat- 
ment record prepared by the physician indicates that Mr. Trajkovic attributed his injuries to 
attempted unionizing at the Company. It also indicates that Mr. Trajkovic told the physician he 
had been threatened with physical violence by management. Mr. Trajkovic and the foreman then 
returned to the plant with a copy of that document. When Mr. Sheardown read the latter state- 
ment, he asked Mr. Trajkovic what member of management had threatened him with physical vio- 
lence. Mr. Trajkovic initially refused to answer, but ultimately stated that Mr. Cox had threatened 
to break his nose. Although Mr. Sheardown found that difficult to believe in view of the fact that 
Mr. Cox is a “low-keyed”’ individual who is “‘not a physical person’’, he decided to allow Mr. Traj- 
kovic to remain away from work for three days with pay while the Company investigated his alle- 
gations. After Mr. Trajkovic went home, Mr. Sheardown immediately asked Mr. Cox if he had 
ever threatened Mr. Trajkovic with physical violence. Mr. Cox replied that he had not, and Mr. 
Sheardown accepted his denial as being truthful, as do we. 


50. Mr. Sheardown directed Mr. Lafontaine to conduct a full investigation of Mr. Trajko- 
vic’s allegation that he had been struck by two thrown objects in the stockroom. That investigation 
revealed that Mr. Trajkovic had faked the incident and had intentionally struck his head on his 
tool box after returning to his work area from the stockroom. 


=e After the Company’s investigation was completed, Mr. Sheardown decided to discharge 
Mr. Trajkovic. His termination letter, which is dated April 29, 1988 and signed by Mr. Sheardown, 
reads as follows: 


The following is a chronological order of a sequence of events wherein you 
made false statements and actions while in the employ of Ontario Bus Indus- 
tries Inc.: 
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APRIL 12, 1988 
Told Paul Mitchell that if he would give you a $.50 per hour increase, that you would inform 
him about something that was going to occur in the near future that would be very damaging to 


the company. 


APRIL 19, 1988 





Informed Don Sheardown that Paul Mitchell threatened to terminate you if you talked to Mr. 
Sheardown. After discussions with Paul Mitchell and yourself, this statement was proven to be 
false. 


APRIL 20, 1988 
Reported that while in the stockroom, you got hit by a flying object. You then walked back to 
your work station and intentionally banged your head five times on your own tool box. This was 


witnessed by an employee and he has sworn to same on an affidavit. 


APRIL 20, 1988 





Reported to Company doctor that a Senior Manager had threatened to “break your nose”’ if you 
did not refrain from union activity. This statement by you has proven to be false. 


Due to the above false statements and the fact that you intentionally tried to cause injury to 
yourself in an attempt to embarrass the company and after a police investigation which was 
irresponsibly initiated by yourself, your employment at OBI is hereby terminated and all 
benefits cease as of April 29, 1988. 


52 The police investigation initiated by Mr. Trajkovic resulted in Mr. Trajkovic himself 
being charged with committing public mischief (contrary to section 128 of the Criminal Code). The 
transcript of the oral judgment in which Provincial Court Judge Weseloh dismissed that charge 
includes the following reasons: 


In this case, axes have been ground for nearly three days. Looming large behind the instant 
charge is an acrimonious labour dispute. 


In evidence are discrepancies which cannot be reconciled. On the issue of credibility, it 
appeared that the principal witnesses applied a gloss to their evidence, which reflected their 
respective biases arising from the background labour issue. This Court is frankly not certain 
whose evidence should be preferred. 


On the whole of the evidence, this Court is frankly no more certain that the accused person 
feigned being struck by objects in the stock room than the Court is certain that the accused was 
struck by objects in the stock room April the 20th, 1988. Maybe to some degree the accused 
person was playing the ““Munchausen’’. On the other hand, maybe he was struck. This Court 
cannot say to the degree of a moral certainty what happened. In consequence, there’s a consid- 
erable doubt as to what happened in the stock room April the 20th, 1988. On that doubt which 
must be weighed in favour of the accused, the charge is dismissed. 


[The Judge’s comments on particular parts of the evidence adduced before him have been 
omitted. ] 


The dismissal of that charge is not determinative of any of the issues before us. Proof in Board pro- 
ceedings is based upon the balance of probabilities, rather than proof beyond a reasonable doubt. 
Moreover, the parties and the issues before us differ from those in the Provincial Court proceed- 
ings. 
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3) As indicated above, we did not find Mr. Trajkovic’s evidence concerning the beeswax 
incident to be credible. His testimony contained a number of inconsistencies and was lacking in 
candour. For example, he initially stated in cross-examination that he returned to his work area 
instead of going to the nurse’s office after he was struck because he had to finish his work. How- 
ever, it is clear from the evidence that he did not resume his work when he returned to his work 
station. Moreover, after further cross-examination in which he conceded that he had been to the 
nurse’s office about ten times in the preceding two or three years, he asserted that the reason he 
had not gone directly to the nurse’s office that day was because “‘she’s not very good”. After fur- 
ther cross-examination, he contradicted his earlier evidence yet again by stating that he did not 
even think about the nurse’s office as he just wanted to go somewhere and sit down. Having regard 
to all of the evidence, we find that the true reason that Mr. Trajkovic did not proceed directly to 
the nurse’s office was that an examination by the nurse at that time would have indicated that he 
had not suffered any injury. On the totality of the evidence, we are satisfied on the balance of 
probabilities that the only injuries which Mr. Trajkovic suffered that day were self-inflicted, and 
that he returned to the air system assembly area and banged his head on his tool box five or six 
times in an attempt to bolster the believability of his false assertion that he had been struck by two 
thrown objects in the stockroom. 


54. Although the discharge of an organizer during the course of an organizing campaign 
must of course be subjected to very careful scrutiny by the Board, we are satisfied on the totality of 
the evidence that the reasons given for Mr. Trajkovic’s discharge in the above-quoted letter were 
the true and sole reasons for his discharge, and that his discharge was not motivated by anti-union 
animus. Accordingly, we have concluded that the Company did not contravene the Act in termi- 
nating Mr. Trajkovic’s employment. 


55). During the afternoon of April 20, Mr. Sheardown told Mr. Pietras that he was not to 
talk about the Union, sign any Union cards, or engage in any other organizing activities on Com- 
pany property. Mr. Cox also came to Mr. Pietras’s working area and stated that he was not allowed 
to use the telephone and that he was not to go anywhere in the plant without his foreman or super- 
visor. He also told Mr. Pietras that he could not sign Union cards on Company property. Mr. Wal- 
key brought Mr. Pietras to his office about half an hour later to discuss the job to which Mr. Pie- 
tras was to be transferred after he finished training Mr. Trajkovic. Mr. Pietras reiterated that he 
did not want to move to another job. He also brought out a book concerning employer-employee 
rights and said that everyone, including members of management, had to respect those rights. 
However, Mr. Walkey expressed the view that he had the right to place Mr. Pietras in a different 
work location. When Mr. Pietras suggested that he was being moved because he was a Union 
organizer, Mr. Walkey said that was not the reason, and reminded him that he had told him about 
the transfer on the previous day when he did not even know that Mr. Pietras was involved in any 
Union activities. During that discussion, Mr. Walkey asked Mr. Pietras why he had become a 
Union organizer. Mr. Pietras replied that he had a “constitutional right’ to organize for the 
Union, and also asserted that the Union was going to get him more money. When Mr. Pietras 
stated that the employees at the American (Bus Industries of America) plant were being paid more 
than those at the Canadian plant, Mr. Walkey, who knew this to be untrue, told Mr. Pietras that 
he was “‘full of shit’’. 


D0. Some of the organizers also went to the aforementioned donut shop after work on April 
20. Mr. Valencia signed up two more employees there that day, as did Mr. Pietras. They then pro- 
ceeded to the Ramada Inn where the Union staff representatives had rented a meeting room for 
the purpose of speaking with employees of the respondent. Approximately seventy of the respon- 
dent’s employees, including many people from the Orion II line, attended that Union meeting. 
The employees were informed of the meeting by word of mouth in the plant. Mr. Eland spoke with 
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many of the employees on the Orion II line and encouraged them to attend the meeting ‘‘to show 
the organizers the support the Company had, and to try to discourage them from organizing”. In 
his testimony, Mr. Eland also stated, “I spent most of the day Wednesday walking around the 
plant asking people what their stand was, and if they said they were against association with the 
Union I asked them if they’d be interested in coming.’ Mr. Eland estimated that he recruited at 
least twenty employees in this fashion. 


Si Around the time of that meeting, three or four of the Company’s foremen positioned 
themselves in the hallway near the meeting room. When Mr. Yussuff was made aware of their 
presence, he approached them and told them that the meeting was for workers only and that they 
were not welcome there. The foremen then left the area of the meeting room. 


a8: The meeting was led by Messrs. Grant, Yussuff, and Meneghini. Mr. Grant opened the 
meeting by telling the employees a few things about the Union. Some of the employees then asked 
questions about matters such as what the Union had to offer and what it would be taking in return. 
The organizers were also presented with a list of the Company’s existing benefits, and were asked 
how many on the list they could guarantee. They were also asked what sort of income the employ- 
ees would receive in the event of a strike. The Union representatives attempted to respond to 
those questions, but were met with vocal opposition from many of the employees. After asking a 
question, one of the employees said, ‘‘I know there’s some that want a union here but I don’t think 
we need the fucking C.A.W.” Mr. Grant then held out some Union cards and said, “I don’t know 
how many of you feel that same way, but if any of you don’t I have some cards here and you can 
sign them” (or words to that effect). The meeting then came to an abrupt end when most of the 
employees got up and walked out, leaving only the Union representatives and a few employees. 


52: Mr. Eland and some other employees informed Mr. Sheardown of what had occurred at 
that meeting. His reaction to that information was that it was “sufficient evidence that [the 
employees] didn’t want to be organized and [that it was] time to get back to building buses.”” On 
April 21 or 22, Mr. Sheardown called another general meeting of employees. At that meeting he 
reported that he had a sworn affidavit from an employee who had witnessed Mr. Trajkovic strike 
his head on his tool box. He also stated that sixty-five employees had walked out of the Union 
meeting on Wednesday night, that a majority of employees supported the Company and did not 
want the Union, and that it was now time after a troubled week to go back to work. 


60. On April 21 Mr. Pietras’s foreman confirmed the limitations which Mr. Sheardown had 
imposed on Mr. Pietras the previous day. Mr. Pietras was also given the following letter from Mr. 
Cox that day: 


WRITTEN WARNING 
April 21, 1988 
Mr. Stanislaw Pietras: 
This written warning is, and a copy of the notice regarding theft of property or time, to remind 
you that soliciting or organizing union activities on company property and company time is not 


permitted. [sic] 


If you are found doing this, a more severe form of discipline, resulting in suspension or termina- 
tion may arise. 


61. Similar letters were also given to Messrs. Valencia and Sousa that day. When Mr. 
Valencia was given his copy of that letter, Mr. Cox told him that he would have problems such as 
suspension or termination if he was found engaging in Union activities on Company time or prop- 
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erty. The reference in those letters to a “notice regarding theft of property or time” is a reference 
to the following notice which was posted throughout the plant on or about April 6, 1988: 


TO ALL EMPLOYEES: 


Over the past several months, our company has experienced the theft of equipment, materials 
and employee’s personal tools. 


This problem has cost our company a great deal of money and because of this loss, we will now 
require a new policy to be effective as of today. 


NO COMPANY MATERIALS (NEW, SCRAP OR OTHER), WILL BE REMOVED FROM 
THE COMPANY PROPERTY. 


Employees who wish to take their personal tools off company property will require one of the 
following signatures: 


Bob Hutchinson 
Don Hutchinson 
Chris Walkey 


Effective immediately, we will have security personnel on duty 24 hours per day, 7 days per 
week, to protect our work place and equipment. 


Any employee found breaching the above policy will be subject to immediate termination and 
criminal charges being laid. 


Theft of materials, equipment and time affect us all and the loss will eventually affect our profits 
which in turn means less money in our pay cheques. 


I ask for everyone’s complete cooperation in adhering to this policy. 


(signed) 
Donald K. Sheardown 
President 


62. Mr. Pietras signed up three more employees at the aforementioned donut shop after 
work on Friday April 22. On the following Monday, the Company transferred him to the service 
department from the air system assembly area where he had worked for two and a half years. Mr. 
Sheardown told Mr. Pietras that the transfer was for his own protection, and also told him that he 
could not use the telephone, come to the plant, or sign any Union cards on Company property. 
Following the transfers of Mr. Pietras and Mr. Sousa to the service department, Mr. Sheardown 
met again with the employees in that department to inform them that those two grievors had been 
moved there for their own protection because of things that were going on in the plant. According 
to Mr. Pietras, Mr. Sheardown separated the Union organizers from the other employees at that 
meeting, and stated that he would not be the owner of a company with a union. However, we 
reject that testimony, which was contradicted by other evidence that we found to be more reliable. 


63. On April 21 Mr. Sousa received a written warning from Mr. Walkey for failing to prop- 
erly adjust the doors on certain buses. Although he acknowledged that he “‘might have mistakenly 
left a screw on a bus door untightened”’, he said it was not unusual as ‘“‘everyone makes a mistake 
sometimes”’. He also told the Board that he was of the view that he had received that warning 
because he was involved with the Union. Mr. Walkey testified that although at the time he gave 
Mr. Sousa that written warning he knew that Mr. Sousa was active in the Union, this did not have 
anything to do with him receiving the warning. He told the Board that he was initially not going to 
give Mr. Sousa a written warning because he was concerned that it might look like he was picking 
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on a Union member. However, when he asked Mr. Sheardown about it, Mr. Sheardown told him 
not to treat Union members any differently from other employees, and instructed him to treat the 
situation in the same manner that he would any other time. Mr. Walkey then proceeded to give 
Mr. Sousa the written warning. We found Mr. Walkey to be a forthright and candid witness whose 
evidence satisfies us that the respondent did not deal with Mr. Sousa contrary to the Act in giving 
him that written warning. 


64. On April 21, Mr. Sheardown called Mr. Sousa into his office and accused him of start- 
ing rumours in the plant that Mr. Sheardown had given him an extra dollar per hour to back off his 
Union activities. Although Mr. Sousa denied starting or spreading any such rumours, Mr. Shear- 
down gave him the following written warning later that day: 


This written warning is with regard to a meeting held in my office at 8:15 a.m. today. 


I have been advised by a fellow employee that you stated to him that Don Sheardown had given 
you a $1.00 hourly increase to back off your union activity. 


This statement is in fact a complete fabrication which was verified by a member of the manage- 
ment staff who attended this meeting. 


This statement made by you has caused a severe disruption in our plant among other employees. 
Any further false statements which are made by you in a manner to cause turmoil in our work- 
place will be reason to suspend or subject you to termination of employment. 


I ask for your co-operation in bringing our plant back to a more orderly work environment. 


65. Mr. Sousa told the Board that what had occurred, and what he told Mr. Sheardown 
prior to receiving that written warning, was as follows. While three or four employees, including 
Manuel Machedo, were conversing in a group, Mr. Sousa asked, ‘“‘Why doesn’t the Company offer 
$1.00 more to each employee so they’ll stop their Union activity?” It was also his evidence that he 
told them that if he personally was offered a $1.00 raise, he would not stop as he was organizing for 
the people who wanted the Union, and not for his own problems. However, Mr. Sousa’s evidence 
was contradicted by the testimony of Mr. Machedo, whom we found to be a more reliable witness 
than Mr. Sousa. Mr. Machedo testified that Mr. Sousa told him and three or four other Portuguese 
speaking employees that Mr. Sheardown “‘talked to him to stop the Union” and gave him a dollar 
increase. As a result, the rumour referred to in the letter was spread around the plant, causing dis- 
ruption, confusion, and concern. 


66. During his discussions with Mr. Sheardown that day, Mr. Sousa repeatedly asked Mr. 
Sheardown to fire him or lay him off, but Mr. Sheardown declined to do so because he was a good 
worker. When he was asked (during cross-examination) why he made those requests, Mr. Sousa 
said, ‘“‘Because I didn’t like war. Because I’d just prefer to go away instead of involving myself in 
all of that.” In explaining what he meant, Mr. Sousa told the Board that “‘when arguments start, 
tempers start to flare, and management was getting into arguments and even workers amongst 
themselves were getting into arguments.’’ During those discussions, Mr. Sheardown instructed Mr. 
Sousa to come to his office on the following day so that they could further discuss his wish to be 
fired or laid off. However, Mr. Sousa did not report for work on April 22, but instead went to see 
his physician about the stress which he was experiencing. 


67. Mr. Sheardown transferred Mr. Sousa to the service department on April 25 and placed 
limitations upon him similar to those imposed on the other transferees. In his testimony before the 
Board, Mr. Sheardown indicated that he transferred Mr. Sousa because he had started the afore- 
mentioned rumour (about Mr. Sheardown giving him a dollar an hour to back off the Union), and 
because he was travelling throughout the plant disrupting the workforce. In his testimony before 
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the Board, Mr. Cox, who was also involved in the transfer decision, confirmed that Mr. Sousa was 
transferred because employees were very agitated by his statement about receiving a raise for 
backing off the Union. He further testified: ““Work was to be done. Fighting is not part of it. If 
there was going to be confrontation, we did not want him to be part of it.”” Following his transfer, 
Mr. Sousa did not sign any more employees into the Union because the prohibition against return- 
ing to the plant deprived him of the opportunity of readily speaking with his former co-workers, 
and because all of the problems which he was having with management made him lose interest in 
the Union. 


68. On Friday April 22, Mr. Janczyk was transferred to the service department from his job 
as a floater on the Orion II line, after management heard rumours that he was involved in Union 
activities. Mr. Sheardown testified that Mr. Janczyk was transferred because “‘the problem did not 
settle down on the line he worked on, and not only was there a problem as far as employee safety 
goes, but there was no work being done”’. 


69. After Mr. Janczyk arrived in the service department, Mr. Leether told him not to talk 
about the Union or stand around in a group talking to other employees. He also told him repeat- 
edly during his first month in the service department that he was not allowed to go over to the 
plant at any time, nor to make or receive any personal telephone calls. Neither Mr. Janczyk nor 
any of the other grievors suffered any reduction in wages or loss of benefits as a result of their 
transfers. 


70. Later that day, Mr. Sheardown came to the service department and addressed all of the 
employees in that department. He told them that Mr. Janczyk had been transferred there for his 
own protection. He asked them not to sign Union cards on Company property, and also asked 
them to cooperate and get along in working together. After this, Mr. Janczyk saw Mr. Sheardown 
in the service department from time to time. There was nothing out of the ordinary about this as he 
was accustomed to seeing Mr. Sheardown in the plant. He acknowledged (in cross-examination) 
that Mr. Sheardown had always been a visible and conspicuous individual who appeared to take a 
personal interest in everything that was going on. He also told the Board that Mr. Sheardown did 
not treat him any differently after his transfer than he had prior to the organizing drive. 


a Mr. Janczyk also testified that the working environment in the service department was 
much better than that in the plant. He noted that it was cleaner, and that there were not a lot of air 
lines and other things lying around on the floor as there were in the plant. He further indicated that 
the service department does not have the pressure and tension created by the plant’s production 
schedules. Thus, Mr. Janczyk told the Board that, although he still has some differences to work 
out with Mr. Leether (who from time to time yells loudly at employees whom he feels have done 
something wrong), he prefers working in the service department rather than the plant. 


W2. On or about April 28, Messrs. Yussuff and Grant were handing out leaflets to employ- 
ees as they entered the Company parking lot prior to work. Mr. Sheardown walked up to them and 
told them not to disrupt the traffic flow because it might cause an accident. After they assured him 
that they were not blocking traffic, Mr. Sheardown stood right beside them and stared intently at 
the employees in an intimidating manner. During the five or ten minutes that Mr. Sheardown was 
there, approximately fifty employees entered the parking lot in cars, but only about five or six of 
them stopped and accepted leaflets. When a leaflet was offered to two employees who came by on 
foot, Mr. Sheardown called one of them by name and indicated that he should not take it. The 
employees then walked in without taking a leaflet. Mr. Sheardown left about five minutes later, 
after instructing two foremen to stay at the gate to ensure that the employees had access to the 
parking lot without obstruction. 
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VEY, Later that day, Mr. Leether asked Mr. Galeota if he was going to attend the Union 
meeting which was to be held after work that afternoon. When Mr. Galeota indicated that he was 
not sure, Mr. Leether told him that he should ‘“‘think about it’”” because he was an excellent worker 
who “‘still had a chance” with the Company. 


74. On Friday April 29, Mr. Sheardown gave Mr. Pietras a sixty-day suspension for lying 
about what had happened to Mr. Trajkovic. The letter which Mr. Pietras received from Mr. Shear- 
down concerning that suspension reads: 


WITNESS TO ALLEGED THROWING OF PARTIAL TUBE OF BEES WAX ON APRIL 
20, 1988: 


After investigating the alleged incident whereby you stated to myself, Employee Rep Jeff King, 
Bryan Cox, John Leether and Detective Ivan Strong that you witnessed an object (you stated it 
to be bees wax) strike Michael Trajkovic on the head at a time when you and he were in the 
stock room obtaining parts. [sic] 


The investigation by the Management of Ontario Bus and the Peel Regional Police have shown 
that the statement made by you is a complete fabrication. 


This act by you, in an attempt to embarrass the company in concert with Mike Trajkovic has 
created a severe disruption in our plant, causing hugh [sic] labour hour losses and turmoils 
amongst our employees. 


Effective May 2, 1988, you are hereby suspended for a 60 day period, with a further six month 
probationary period on your return to work. 


Your medical benefits are also suspended for the 60 day suspension period. 
You will report to my office on July 5, 1988 to be informed of your duties. 


I ask for your full cooperation. 


pe When Mr. Pietras returned from that suspension, he was assigned a difficult job on July 
5, but was given a better job the next day. However, when he asked if he could return to his for- 
mer job in the air system asse nbly area, Mr. Sheardown said no. Mr. Pietras then told Mr. Shear- 
down that if he could not retu:n to that job he would no longer work for the Company. When Mr. 
Sheardown remained unyielding, Mr. Pietras quit his employment with the Company. 


76: On April 22, Mr. Valencia was transferred to the service department from the Orion II 
line where he had worked for the previous six months as a line mechanic. Mr. Sheardown told the 
Board that the reason for the transfer was that ‘‘problems were still developing on the Orion II 
line, and in the section where Oscar Valencia worked little or no work was being done”. He also 
testified that Mr. Valencia and the other grievors who were transferred “‘were all transferred 
because of the disruption and the threats of physical violence”, and because he felt that he had 
responsibility to do what was necessary to protect all of the employees. Mr. Valencia was also told 
by management that he could not use the telephone or speak with other employees in a group. He 
was assigned various tasks in the service department but spent most of his time outside the build- 
ing, cleaning the interiors and exteriors of buses which had been serviced, to prepare them for 
return to their owners. Mr. Valencia was of the opinion that Mr. Leether was acting discriminato- 
rily in assigning him that work. However, we accept Mr. Leether’s evidence that he assigned that 
work to Mr. Valencia because the employee who normally performed that work had just left the 
Company, and because Mr. Valencia had proved to be incapable of performing other types of ser- 
vice work due to his limited skills. 
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Wh As indicated above, Mr. Sheardown came over to the service department several times 
each week to observe the department’s operations. On these visits he often watched Mr. Valencia 
from a short distance away without saying anything to him. Mr. Valencia was of the opinion that 
Mr. Sheardown did this in an attempt to make him nervous and thereby cause him to do something 
wrong so that Mr. Sheardown would have an excuse to take disciplinary action against him. How- 
ever, we accept Mr. Sheardown’s evidence that he was merely observing Mr. Valencia’s work 
activities in the same manner that he observed other employees, and that he did not speak to him 
because the section 89 complaint (in File No. 0533-88-U) which the Union filed with the Board on 
May 27, 1988 led him to conclude that anything which he said might be misconstrued and used 
against him. 


78. In early May, Mr. Valencia was given an oral warning by Mr. Leether for leaving Com- 
pany property during working hours without advising Mr. Leether of his whereabouts. During 
July, Mr. Leether gave Mr. Valencia written warnings for “‘ongoing ineffective use of Company 
time’’, and for driving a bus in a careless manner. It is unnecessary to detail the evidence adduced 
concerning those incidents. It is sufficient for purposes of this decision to indicate that we are 
satisfied on the totality of the evidence that those written warnings were given to Mr. Valencia for 
misconduct on his part, and not because of his role as a Union organizer. The same is true of the 
aforementioned oral warning. 


ties On a warm day in August, Mr. Sheardown rebuked Mr. Valencia for wearing only 
“short shorts” while working, and instructed him to put on the coveralls provided by the Company 
for reasons of safety and appearance. About two days later, Mr. Sheardown gave Mr. Valencia 
another oral warning when he found him working on a bus with no shirt on, and with the top of his 
coveralls pulled down and wrapped around his waist. Although in giving his evidence Mr. Valencia 
expressed the opinion that the Company was discriminating against him in this regard, the evi- 
dence does not support that conclusion. In this regard, we note that Mr. Janczyk’s evidence confi- 
rms that Mr. Leether told all of the employees in the service department that because of safety 
concerns it was not permissible for them to work in shorts with no coveralls or with their coveralls 
wrapped around their waist. 


80. On August 15 Mr. Sheardown stepped onto a bus on which Mr. Valencia was working 
and stood watching him for a few minutes without speaking. When Mr. Valencia finished his clean- 
ing work, he gathered up his equipment and left the bus with Mr. Sheardown walking ahead of 
him. It was Mr. Valencia’s evidence that as he stepped out of the bus, a cleaning rag fell out of his 
pocket. He further testified that when he bent down to pick it up with his right hand, the handle of 
the broom which he had been carrying in his other hand fell forward and came down close to Mr. 
Sheardown but did not touch him. Mr. Sheardown, on the other hand, testified that after he step- 
ped off the bus and walked ten or fifteen feet toward the service department building, he was 
struck on the head by a broom handle in a manner which involved the same feeling and pain as get- 
ting hit on the head with a hockey stick. Mr. Sheardown immediately turned around and found 
Mr. Valencia about three feet behind him. When Mr. Sheardown asked, ‘“‘Do you know what you 
have just done?”’, Mr. Valencia replied, “It was an accident”. After Mr. Sheardown retorted, “‘It 
is no accident when I get hit in the head with a broom handle’’, Mr. Valencia denied that the 
broom handle had struck him. The two of them then entered the building and approached Mr. 
Leether. While Mr. Sheardown went to get an employee representative, Mr. Leether asked Mr. 
Valencia what had happened. Mr. Valencia said that the broom had accidentally hit Mr. Shear- 
down. However, when Mr. Sheardown returned a few minutes later with an employee representa- 
tive and the four of them went into Mr. Leether’s office to discuss the matter, Mr. Valencia denied 
that the broom handle had struck Mr. Sheardown, and stated that it had merely fallen close to him. 
Mr. Valencia was then suspended for three days pending investigation, in accordance with the 
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Company’s standard policy respecting discipline. Under that policy which is designed to ensure 
that disciplinary action is not taken precipitately, an employee is sent home for three days while 
management investigates the situation and determines whether disciplinary action is warranted. If 
management decides not to discipline the employee, or merely to issue a written warning, the 
employee is paid for that period. 


81. After Mr. Valencia left the premises, Mr. Leether told Mr. Sheardown about what Mr. 
Valencia had said concerning the incident in Mr. Sheardown’s absence. The inconsistency between 
what he had told Mr. Leether and what he had told Mr. Sheardown further confirmed Mr. Shear- 
down’s opinion that Mr. Valencia was not being truthful about the incident. After further consider- 
ing the matter, Mr. Sheardown decided to discharge Mr. Valencia. In explaining that decision, Mr. 
Sheardown told the Board, ‘“‘During the three-day period I reviewed the matter and felt that, even 
though there was a Union organizing person involved, it is clearly stated in our policy that if any- 
one is struck with an instrument or physically abused it’s an automatic termination. It was my opin- 
ion that if someone struck the President we have no alternative but to terminate that employee.” 
He also told the Board that he did not believe that the incident was accidental. 


82. Having carefully considered all of the evidence adduced before us concerning that inci- 
dent, we have concluded that Mr. Valencia intentionally struck Mr. Sheardown on the head with 
his broom handle. His motivation for doing so is unclear, although he may have acted as he did as 
a result of his annoyance with Mr. Sheardown’s practice of observing his work without speaking to 
him. As noted above, after denying Mr. Sheardown’s assertion that the broom handle had struck 
him, Mr. Valencia admitted to Mr. Leether that it had struck Mr. Sheardown, but then resurrected 
his earlier story when Mr. Sheardown returned with an employee representative. We find Mr. 
Valencia’s evidence regarding this incident to be neither candid nor credible. If Mr. Valencia had 
in fact bent down in the manner which he described in his evidence before the Board, the broom 
handle would neither have struck Mr. Sheardown nor fallen close to him, as he would have been 
well out of its range by the time it fell. Although Mr. Sheardown’s hockey stick analogy may 
involve an element of exaggeration, we found his evidence concerning the incident to be more reli- 
able than that of Mr. Valencia. Furthermore, we are satisfied on the totality of the evidence that 
Mr. Sheardown honestly (and not unreasonably) believed that Mr. Valencia intentionally struck 
him on the head with his broom handle, and that Mr. Sheardown acted on the basis of that belief 
in deciding to discharge Mr. Valencia. We are also satisfied that anti-union animus played no part 
in Mr. Sheardown’s decision to discharge Mr. Valencia for that incident. 


83. As indicated above, we have determined that some of the Union’s allegations against 
the respondent are unfounded. However, having carefully considered all of the evidence and the 
submissions of counsel, we have concluded that the respondent did contravene the Act in a num- 
ber of ways. 


84. Management’s interrogation of employees including Messrs. Galeota and Valencia con- 
cerning their support for the Union and their organizing activities constituted a clear violation by 
the respondent of section 64 of the Act, which prohibits an employer, or a person acting on behalf 
of an employer, from interfering with the formation, selection, or administration of a trade union. 
(See J. Pascal Inc., [1985] OLRB Rep. July 1075; Charterways Transportation Limited, [1982] 
OLRB Rep. April 552; and Ex-Cell-O Wildex, [1977] OLRB Rep. June 370.) The same is true of 
Mr. Leether’s suggestion (made in the context of a discussion about Mr. Galeota’s uncertainty 
about whether or not to attend the Union meeting that afternoon) that Mr. Galeota should “think 
about it’’ because he was an excellent worker who ‘“‘still had a chance with the Company”’. 


85. The respondent contravened section 64 by prohibiting the grievors from engaging in 
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union solicitation on Company property, and also contravened section 66 by giving them written 
warnings concerning such activities. In Wilco Canada Inc. , [1983] OLRB Rep. June 989, the Board 
wrote, in part, as follows: 


18. A useful review of the Board’s approach to such “‘no-solicitation” and ‘“‘no distribution” 
rules is contained in the Board’s recent decision in The Adams Mine, Cliffs of Canada Ltd., 
Manager, [1982] OLRB Rep. Dec. 1767, at paragraphs 15 to 22. In that decision the Board ana- 
lysed the pertinent Canadian and American jurisprudence, as well as the applicable provisions 
of the Labour Relations Act, including section 71 which provides: 


“Nothing in this Act authorizes any person to attempt at the place at which an 
employee works to persuade him during his working hours to become or refrain from 
becoming or continuing to be a member of a trade union.” 


On the basis of that analysis, the Board arrived at the following general principles: 


“(a) No-solicitation or no-distribution rules which prohibit union solicitation on com- 
pany property by employees during their non-working time are presumptively an 
unreasonable impediment to self-organization and are therefore invalid; however, 
such rules may be validated by evidence that special circumstances make the rule nec- 
essary in order to maintain production or discipline; 


(b) No-solicitation or no-distribution rules which prohibit union solicitation by 
employees during working time are presumptively valid as to their promulgation, in 
the absence of evidence that the rule was adopted for a discriminatory purpose or 
applied unfairly; and no-solicitation or no-distribution rules which prohibit union 
solicitation by non-employee union organizers at any time on the employer’s property 
are valid in the absence of an application for a direction pursuant to section 11.”’ 


See also International Chinese Restaurant, [1977] OLRB Rep. Oct. 681; Renfrew County Roman 
Catholic Separate School Board, [1970] OLRB Rep. Feb. 1381; Audio Transformer Limited, 
[1969] OLRB Rep. Nov. 994; Indalprime Limited, [1969] OLRB Rep. Aug. 652; The Talisman 
Motor Inn, [1968] OLRB Rep. Apr. 80; Data Business Forms Limited, [1966] OLRB Rep. Dec. 
714; McNair Products Company Limited, [1966] OLRB Rep. Oct. 518; Norfish Limited, [1965] 
OLRB June 226; Barbara Jarvis and Associated Medical Services Limited, [1961] OLRB Rep. 
June 973; and Cominco Ltd. , [1981] Can. LRBR 499 (B.C.L.R.B.) 


In the instant case, if a prohibition against solicitation had been applied uniformly to employees 
opposed to the Union as well as to those in favour of it, the danger of violence over the issue of 
unionization might have overcome the presumptive unreasonableness of such a prohibition of 
solicitation on Company property by employees during their non-working time. However, it is evi- 
dent that in the instant case the prohibition was only applied and enforced in respect of pro-union 
solicitation. The evidence indicates that the respondent not only permitted petitions against the 
Union to be circulated on Company premises during working hours, but also shut down the plant 
for most of the afternoon on April 19 to permit employee representatives known to be opposed to 
the Union to hold meetings with employees. The respondent also permitted Mr. Pereira, who was 
known to be firmly opposed to unionization of the plant, to call Portuguese speaking employees 
into his foreman’s office during working hours to apprise them of all the benefits the Company pro- 
vided to them, and to express the view that they did not need a union. Thus, it is clear that the 
solicitation prohibition was imposed on the grievors for a discriminatory purpose, and that it was 
applied unfairly. Consequently, in this case not only has the presumption referred to in the first 
principle quoted above been rebutted, but also the presumption regarding the validity of a prohibi- 
tion of solicitation by employees during working time (referred to in principal ‘‘(b)’’ quoted 
above). 


86. Although the impugned transfers fall closer to the line, we have decided on balance that 
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the respondent also contravened sections 64 and 66 of the Act when it isolated the grievors by 
transferring them out of their regular jobs after becoming aware of their Union activities. The pos- 
sibility of violence in the plant, the existence of more favourable working conditions in the service 
department, and the maintenance of the transferred employees’ wages and benefits made the 
transfers a less egregious violation than that which occurs in instances where an employer transfers 
a known union supporter to an undesirable or less remunerative position, or to a position more 
susceptible to lay-offs. Nevertheless, we are satisfied on the totality of the evidence that at least 
one of the purposes and effects of the transfers was to isolate the grievors and thereby weaken the 
organizing drive by making it more difficult for them to promote the Union among their fellow 
employees. Moreover, we are not persuaded that any countervailing considerations warranted this 
interference with the organizing drive in the circumstances of this case. 


87. The discriminatory restrictions in respect of telephone calls, discussions with other 
employees, and access to the plant, which the respondent placed on the grievors who were trans- 
ferred to the service department were also violative of sections 64 and 66, as were the analogous 
restrictions placed on Mr. Sousa and the very close supervision under which Mr. Chioconi was 
placed for two or three weeks after his transfer to the electrical room. 


88. In considering the legality of Mr. Sheardown’s comments at the April 18 general meet- 
ing of employees, we note that section 64 of the Act expressly preserves the employer’s “freedom 
to express his views so long as he does not use coercion, intimidation, threats, promises or undue 
influence’. In commenting on the effect of that statutory language, the Board wrote as follows in 
J. Pascal Inc. , [1985] OLRB July 1075, in paragraph 21: 


... The Act does not require that an employer stay neutral during a union organizing campaign. 
To the contrary, section 64 expressly states that nothing in the section ‘‘shall be deemed to 
deprive an employer of his freedom to express his views so long as he does not use coercion, 
threats, promises or undue influence”’. Where the difficulty arises is in trying to draw the line at 
which an expression of views by an employer becomes ‘‘coercion, threats, promises or undue 
influence’, which are prohibited by the section. As noted in the Dylex Limited case, [1977] 
OLRB Rep. June 357, in seeking to establish where the line lies, the Board starts with the pre- 
sumption that employees recognize that employers are generally not in favour of having to deal 
with employees through a trade union, and that, therefore, it ought not to surprise them if their 
employer indicates that he would prefer it if they did not support the union. On the other hand, 
however, the Board is also aware that an employee may be particularly vulnerable to employer 
influences. An employer cannot, when expressing his views, make statements that may be rea- 
sonably construed by employees to be an attempt by means of coercion, intimidation, threats, 
promises or undue influence to interfere with their freedom to join and support a trade union of 
their choice. 


As indicated in paragraph 15 of this decision, we have concluded on the balance of probabilities 
that Mr. Sheardown did not say that the Company would not survive with a union, that he never 
wanted to own a company which had a union, that the Union would destroy the Company, or that 
if employees were offered Union cards they should throw them in the garbage. Having carefully 
considered what the evidence establishes that Mr. Sheardown did say at the meeting (as described 
in paragraphs 14 and 16), we have concluded that all of his comments fall within the purview of the 
employer’s freedom of speech under section 64. 


89. As indicated above, the evidence does not support the Union’s contention that the 
respondent contravened the Act by discharging Messrs. Trajkovic and Valencia. The same is true 
of Mr. Pietras’s suspension (and the other disciplinary action imposed upon him, with the excep- 
tion of the written warning which he received in respect of engaging in union solicitation). The 
Company’s investigation of Mr. Trajkovic’s allegations led management to conclude, not unrea- 
sonably, that in an attempt to embarrass the Company during the organizing drive, Mr. Pietras 
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falsely stated that he witnessed an object strike Mr. Trajkovic on the head in the stockroom. We 
are also satisfied that the imposition of a sixty-day suspension was consistent with the Company’s 
policy of suspending employees for extended periods of time for misconduct which it judged to be 
serious, as exemplified by the ninety-day suspension that was imposed on Mr. Pereira for his part 
in an altercation with Mr. Trajkovic in 1987. We also find no merit in the Union’s contention that 
Mr. Pietras was effectively forced by the respondent to quit his employment. Had he been left on 
the difficult job to which he was assigned on the day he returned from his suspension, that conten- 
tion might be somewhat more tenable. However, on the following day he was given a better job, 
but nevertheless elected to quit when the Company declined to return him to his former job in the 
air system assembly area. The evidence adduced before us falls far short of establishing that the 
respondent constructively discharged Mr. Pietras. Accordingly, there is no legitimate basis for 
directing the respondent to rehire him. 


90. The respondent did, however, contravene section 64 through the actions of its foremen 
who positioned themselves in the hallway near the Union meeting room at the Ramada Inn on 
April 20 around the time the meeting was scheduled to commence. In the absence of any testimony 
from those foremen to explain their presence, it is reasonable to infer that they gathered there 
either to discourage employees from attending the meeting or to ascertain which employees were 
in attendance. However, the gravity of that contravention is somewhat diminished by the fact that 
their presence does not appear to have deterred employees from attending the meeting, and by the 
fact that they left the area as soon as Mr. Yussuff told them that the meeting was for employees 
only and that they were not welcome there. 


91. The respondent contravened sections 64 and 70 of the Act on or about April 28 by 
interfering with the Union’s leafletting activities. While there was nothing wrong with Mr. Shear- 
down attending at the plant gate to ensure that the C.A.W. representatives were not disrupting the 
traffic flow into the Company parking lot, he exceeded the bounds of propriety by staring intently 
at the incoming employees in an intimidating manner, and by indicating to one of the employees 
that he should not take the leaflet which was being offered to him by a C.A.W. representative. 


92. The Union seeks to be certified under section 8 of the Act, which provides: 


8. Where an employer or employers’ organization contravenes this Act so that the true wishes of 
the employees of the employer or of a member of the employers’ organization are not likely to 
be ascertained, and, in the opinion of the Board, a trade union has membership support ade- 
quate for the purposes of collective bargaining in a bargaining unit found by the Board pursuant 
to section 6 to be appropriate for collective bargaining, the Board may, on the application of the 
trade union, certify the trade union as the bargaining agent of the employees in the bargaining 
unit. 


93. In support of his client’s application for certification under section 8 of the Act, Union 
counsel contends that the respondent’s interference was so quick and massive in this case that it 
essentially stopped the Union’s organizing drive. He notes that when Mr. Sheardown was advised 
on the morning of April 18 that some employees were attempting to unionize the plant, he imme- 
diately interrogated the alleged organizers. Counsel further contends that within a few hours of 
receiving that information, Mr. Sheardown called a general meeting of employees to foment dis- 
cord in order to defeat the Union. Union counsel also argues that the respondent abandoned pro- 
duction and permitted employees to go on a rampage against the Union, after muzzling the Union 
organizers by disciplining and transferring them to isolated areas. He urges the Board to consider 
the cumulative effect of the respondent’s acts and omissions, and to find that the 67 employees who 
signed Union cards represent a core of support for the Union adequate for purposes of collective 
bargaining. 
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94. Counsel for the respondent argues that the Board should dismiss the application for cer- 
tification under section 8. It is his contention that Mr. Sheardown did not say or do anything which 
contravened the Act. He further argues, in the alternative, that if there have been any contraven- 
tions of the Act, they are minor in nature and not of the type which warrant certification under sec- 
tion 8. It is also the respondent’s position that the Union does not have support adequate for the 
purposes of collective bargaining, and that it would be an injustice for the Board to foist the Union 
on the respondent’s employees because, it is submitted, a vast majority of them do not want to be 
represented by it. 


Heys In DI-AL Construction Limited, [1983] OLRB Rep. March 356, the Board made the 
following comments (in paragraph 5) regarding the purposes and requirements of section 8: 


...certification pursuant to the provisions of section 8 of the Act was designed as both a deter- 
rent to illegal employer interference in union organizational campaigns, as well as a device to 
provide a meaningful and effective remedy in those areas where an employer’s interference has 
operated to destroy the free selection process guaranteed by section 3 of the Act. The wording 
of the section makes clear that certification under section 8 can only be granted if three condi- 
tions are satisfied, namely: 


(i) |The Act has been violated. 


(ii) |The true wishes of employees are not likely to be ascertained in a representation vote, 
or otherwise. 


(iii) In the opinion of the Board, the applicant has membership support adequate for the 
purposes of collective bargaining. 


See also J. Sousa Contractor Limited, [1988] OLRB Rep. Oct. 1027; Zenith Wood Turners Inc.., 
[1987] OLRB Rep. Nov. 1443; Cambridge Canadian Foods Inc., [1987] OLRB Rep. March 319; 
General Metal Products of Windsor Limited, [1985] OLRB Rep. Nov. 1596; Toronto Fabricating 
Co., [1985] OLRB Rep. Oct. 1528; Primo Importing and Distributing Co. Ltd. , [1983] OLRB June 
959; Trulite Industries Limited, [1983] OLRB Rep. May 821; Robin Hood Multi-Foods Inc. , [1981] 
OLRB Rep. July 972; K-Mart Canada Limited (Peterborough), [1981] OLRB Rep. Jan. 60; 
Skyline Hotels Limited, [1980] OLRB Rep. Dec. 1811; and Radio Shack, [1979] OLRB Rep. 
March 248. 


96. As indicated above, the respondent has contravened sections 64, 66, and 70 of the Act. 
Thus, the first condition necessary for certification under section 8 has been satisfied. It remains for 
us to consider whether the true wishes of the employees are not likely to be ascertained, and 
whether the applicant has membership support adequate for the purposes of collective bargaining. 
In making the latter determination, the Board generally takes into account a number of factors. 
See, for example, Manor Cleaners Limited, [1982] OLRB Rep. Dec. 1848, at paragraph 21: 


The issue of whether membership strength is adequate under section 8 has been found by the 
Board in prior cases not to be simply a question of numbers or percentages. In Viceroy Con- 
struction Company Limited, [1977] OLRB Rep. Sept. 562, the Board stated at paragraph 22: 


No arbitrary percentage can be arrived at that will apply in all cases. The Act requires 
the Board to determine what is adequate membership support by the light of its opin- 
ion depending on the facts of each case. In forming its opinion in any case the Board 
must have regard for all the circumstances. 


Some of the circumstances or factors which have been considered by the Board in assessing ‘‘ad- 
equacy” are: 


(1) | the stage of the union’s campaign at which the employer conduct occurred 
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(Skyline Hotel Limited, supra; District of Algoma Home for the Aged (Al- 
goma Manor), supra); 


(2) the circumstances surrounding the cards signed prior to the employer inter- 
ference and the number of cards signed Lorain Products, [1977] OLRB 
Rep. Nov. 734); 


(3) the existence of a full-time unit which showed membership sufficient to sup- 
port collective bargaining by its part-time counterpart (Robin Hood 
Multifoods, [1981] OLRB Rep. July 972; Windsor Limousine Limited, 
[1981] OLRB Rep. Mar. 398); 


(4) the severity of the employer conduct insofar as it related to the number of 
cards signed - ‘‘the chilling effect’ (K-Mart, [1981] OLRB Rep. Jan. 60); 


(5) the percentage of unit signing the cards where support for the union is at an 
extremely low level (S%) (Sommerville Belkin, supra). 


In assessing adequacy the Board must engage in some measure of speculation regarding the 
union’s prospects of successfully engaging in the sequel to certification, collective bargaining. If 
the union can and has mustered the totality of its support in the bargaining unit certification 
under section 8 should not be used to foist union representation on those employees who would 
not have chosen this freely for themselves. The assessment must be taken with care (see Skyline, 
supra, at paragraph 62). 


oF. In the instant case, the respondent engaged in a number of unfair labour practices early 
in the Union’s organizing campaign. Mr. Galeota first contacted the Union on or about April 7, 
1988. The first meeting of Union officials and a small group of employees interested in organizing 
the respondent took place on the evening of Friday April 15. Twelve cards (plus one lost card) 
were signed over the next two days as a result of contacts which Mr. Sousa made with Company 
employees during that weekend. A few more were signed before work on Monday morning (April 
18). The respondent’s first contravention of the Act occurred when Mr. Sheardown interrogated 
Mr. Galeota (and two other employees) about the Union that morning. However, the organizers 
continued to sign up employees during the balance of the shift and after work. A total of twenty-six 
cards, (including one lost card) were signed that day, with most of them being signed after that 
contravention of the Act had occurred. Although the transfer of Messrs. Galeota and Chioconi to 
the service department, and the transfer of Mr. Trajkovic to the air system assembly area, gave 
them less opportunity to contact employees concerning the Union, twelve more cards (plus one 
more lost card) were signed over the next two days. It was not until after an overwhelming major- 
ity of the employees who attended the April 20 Union meeting rejected the Union by leaving the 
meeting en masse that the organizing drive really lost momentum. Although some of the respon- 
dent’s unfair labour practices made it easier for opponents of unionization to vocalize their opposi- 
tion, we are satisfied on the totality of the evidence that many of the respondent’s employees were 
firmly opposed to unionization from the outset of the organizing campaign and that it was primarily 
their intransigence, rather than the respondent’s contraventions of the Act, which caused the orga- 
nizing campaign’s lack of success. This was not a case in which the employer discharged organizers 
in contravention of the Act, or engaged in other unfair labour practices which cannot be remedied 
under section 89 in such a manner as will assure the employees that they are protected by the rule 
of law and that they are free to join a trade union and participate in its lawful activities, or to 
refrain from doing so. Nor is it a case in which the employer created or suggested the formation of 
an employee representatives committee to thwart the organizing drive. A committee of representa- 
tives elected by employees had been in place long before the organizing campaign, and had met 
regularly with members of management to discuss and resolve employee concerns. In the instant 
case, most of the initiative for employee opposition to the Union came not from management but 
from those representatives who, along with many other employees, were angered by the fact that a 
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handful of employees had taken it upon themselves to contact the Union without first discussing 
the matter with their elected employee representatives or their fellow employees. Having regard to 
all of the circumstances, we are of the opinion that the respondent’s contraventions of the Act have 
not created a situation in which the true wishes of the employees are not likely to be ascertained. 
Since that prerequisite for certification under section 8 has not been satisfied, it is unnecessary to 
determine whether or not the Union has membership support adequate for the purposes of collec- 
tive bargaining in the circumstances of this case. 


98. For the foregoing reasons, the Union’s application for certification under section 8 is 
hereby dismissed. However, this is an appropriate case in which to grant a variety of relief under 
section 89 in order to remedy the respondent’s unfair labour practices, and assure the Union and 
all of the respondent’s employees that their rights and freedoms under the Labour Relations Act 
will be duly respected by the respondent. In addition to a declaration and a cease and desist order, 
a posting in English and Portuguese is appropriate to remedy any adverse psychological impact the 
respondent’s contraventions of the Act may have had on employees, and to assure them that they 
are free to exercise, or to refrain from exercising, their rights under the Act (see, generally, 
Holiday Juice Ltd., [1984] OLRB Rep. Oct. 1449, and Valdi Inc. , [1980] OLRB Rep. Aug. 1254). 


Beh The written warnings which were unlawfully given to the grievors in respect of union 
solicitation on Company property are to be rescinded and removed from their employment 
records. No relief other than a declaration is sought by the Union in respect of the transfers, as 
those grievors who remain in the employ of the respondent are content to remain in the positions 
to which they were transferred. 


100. To provide the Union with the information necessary to enable it to contact the respon- 
dent’s employees, thereby offsetting any advantage which employees opposed to the Union may 
have gained as a result of the opportunities which the Company’s unfair labour practices gave them 
to express their point of view to other employees, the respondent will be required to provide the 
Union with a list of names and addresses of all of its employees (other than those excluded from 
the bargaining unit), and to keep the list updated on a monthly basis for a period of six months. 


101. The Union’s request for costs is denied. As noted by the Board in Gerald Lecuyer, 
[1987] OLRB Rep. Apr. 529, at paragraph 32, “‘[t]his Board has repeatedly said that if it does have 
the power to award costs to a successful complainant, it would be inappropriate to exercise that 
power where there is no corresponding power to award costs against an unsuccessful complain- 
ant.”’ See also Luciano D’ Alessandro, [1987] OLRB Rep. July 986, and the decisions cited therein. 
None of the other relief requested by the Union is warranted in the circumstances of this case. 


102; For the foregoing reasons, the Board hereby declares that the respondent has contra- 
vened sections 64, 66, and 70 of the Labour Relations Act, and orders that the respondent: 


(1) cease and desist from interrogating employees concerning their support for the Union 
and their organizing activities; prohibiting employees from engaging in union solicita- 
tion on Company property, or on Company time while concurrently permitting 
employees to engage in activities in opposition to the Union on Company time; isolat- 
ing Union organizers by transferring them out of their regular jobs and treating them 
in a discriminatory manner following their transfers; and otherwise interfering with 
the employees’ selection of a trade union; 


(2) post copies of the appended notices in English and Portuguese, after being duly 
signed by Mr. Sheardown, in conspicuous places on its premises where they are likely 
to come to the attention of employees; keep the notices posted for sixty consecutive 
working days; take reasonable steps to ensure that the notices are not altered, 
defaced, or covered by any other materials; and give to a representative of the Union 
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reasonable physical access to the premises so that the Union can satisfy itself that this 
posting requirement is being complied with; 


(3) rescind the grievors’ written warnings in respect of union solicitation on Company 
property, and remove them from their employment records; and 


(4) provide the Union with a list of names and addresses of all Company employees, 
other than those excluded from the bargaining unit, and keep the list updated on a 
monthly basis for a period of six months. 


103. The Board will remain seized of these matters for the purpose of dealing with any dis- 
putes that arise concerning the implementation of the Board’s order. 


104. Accordingly, the Union’s application for certification in File No. 0532-88-R is hereby 
dismissed, and its complaints in File Nos. 0533-88-U and 1197-88-U are allowed to the extent indi- 
cated herein. 


DECISION OF BOARD MEMBER H. PEACOCK; November 30, 1989 


il, I dissent. 


De There are three issues of concern: 


a) the extent to which the various violations found against the employer interfere with 
the free selection process guaranteed by section 3 of the Act; 


b) the majority’s opinion that remedies other than a section 8 certificate are adequate to 
redress the employer’s breaches of the Act; and 


c) whether membership support at or above 30 per cent, or some other criteria, should 
constitute “membership support adequate for collective bargaining.”’ (The third of 
the Section 8 conditions.) This becomes a consideration only if the second condition -- 
the true wishes test -- is found to be unlikely to be ascertained. 


. In my opinion, the employer violations of the rights of OBI employees, as found by the 
whole panel, constitute substantial misconduct and are of sufficient weight to require the Board to 
certify the applicant under the provisions of section 8. 


4. It is useful to set out in a list the whole range of misconduct as described in paragraphs 
84 through 87 and 90 and 91: 


- Management’s interrogation of employees concerning their support for the union; 


- Foreman Leether’s suggestion to Peter Galeota about whether or not to attend the 
union meeting of April 20; 


- prohibiting employees from engaging in union solicitation on company property, 
while shutting down the entire plant to enable employee representatives to meet and 
organize the circulation of petitions against the union; 


- permitting Mr. Pereira, a known opponent of unionization, to call Portuguese- 
speaking employees to his foreman’s office to review company benefits with them and 
to express the view that they did not need a union; 


- isolating the union’s employee organizers and supporters by transferring them out of 
their regular jobs to the service department across the street from the main plant and 
to the air system assembly area in Mr. Trajkovic’s case; 


1146 [1989] OLRB REP. NOVEMBER 


- prohibiting telephone calls, conversations with other employees and visits to the main 
plant by the identified union supporters; 


- close supervision of George Chioconi after his transfer to the electrical room which 
included escort by his foreman whenever he left the room to pick up blueprints, etc. ; 


- the positioning of foremen in the hallway of the hotel where the union was meeting on 
April 20, either to discourage employees from attending or to ascertain which 
employees were in attendance; 


- interfering with the union’s leafletting activities outside the plant. 


B) The majority concludes that these violations in themselves do not add up to the loss of 
an environment free of undue influence wherein the true wishes of employees can be ascertained in 
a representation vote. I disagree. With respect, I find that the number, nature and sequence of 
unlawful events of the week of April 18, 1988 (plus the last of the above list) and the combination 
of those events, for those employees in a position to observe or to learn of them, more than fulfil 
the conditions attached to the second of the three tests set out in the DI-AL Construction Limited 
case (paragraph 95). 


6. The violations are numerous. Some involve the president of the company himself in 
front of other employees; (personally taking Mr. Galeota from his work Monday morning to inter- 
rogate him, the parking lot leafletting incident), his production manager Brian Cox and various 
members of supervision. And they occurred in many different parts of the plant (the parking lot, 
the Orion II line, the service department, a foreman’s office, the president’s office, the electrical 
room). 


ds It must have appeared to employees that the management team was obsessed with the 
news of a union drive in the plant that week, beginning April 18th. Monday morning, Mr. Shear- 
down starts by calling employees (Galeota) to his office or going to them (Eland and Sharp) to 
enquire as to their involvement with the union. 


8. Galeota leaves Mr. Sheardown’s office to canvass various Orion II line workers if they 
wish to join the union and is called back to Mr. Sheardown’s office to declare whether he will 
change his mind about supporting the union. 


2: Mr. Sheardown convenes at midday a general meeting of employees, including the ser- 
vice department workers, to advise that a number of employees had met with the CAW the week 
before. After the meeting, Mr. Trajkovic is escorted to Mr. Cox’s office to discuss the allegations 
he had made at the meeting. On Mr. Galeota’s information, Mr. Sheardown calls Mr. Chioconi to 
his office to identify himself as to why he had become a union supporter. Also that afternoon, Mr. 
Sheardown speaks angrily to Mr. Valencia about his “‘betrayal’”’. 


10. Tuesday morning Mr. Galeota is told of his transfer and escorted by Mr. Leether to get 
his toolbox and then to the Service Department. Mr. Chioconi is dealt with similarly. Later that 
morning he is called to the Personnel Office to be given his warning letter. Mr. Trajkovic is trans- 
ferred and escorted to the air system assembly area after starting work Tuesday morning. 


Lie, For most of the afternoon, the plant is shut down, at the apparent request of union 
opponents and with Mr. Sheardown’s agreement. 


11622 Wednesday afternoon Mr. Pietras is spoken to by Mr. Sheardown, Mr. Cox and Mr. 
Wakeley at different times. Mr. Eland speaks with many of the employees on the Orion II line for 
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most of the day Wednesday to urge them to attend the CAW meeting of that evening to show sup- 
port for the Company. Foremen position themselves outside the CAW meeting room. 


33 On Thursday, Mr. Sheardown calls Mr. Sousa into his office and accuses him of starting 
rumours in the plant, for which Mr. Sousa was given a written warning. 


14. On Thursday or Friday, it is not clear which, Mr. Sheardown convenes a second general 
meeting to declare that the CAW’s Wednesday evening meeting showed a majority of employees 
supported the Company and he deals with the Trejkovic incident. On Thursday, Mr. Valencia and 
Mr. Pietras are given the warning letter by Mr. Cox. 


1D: On Friday, Mr. Janczyk is transferred to the service department and later that day Mr. 
Sheardown addresses the employees to explain that Mr. Janczyk had been transferred for his own 
protection and asks people not to sign union cards on company property. Mr. Valencia is transfer- 
red to the service department that day from the Orion II line. 


16. On Tuesday, Wednesday and Thursday petitions are circulated during working hours 
with the permission of Mr. Sheardown. 


ee Sometime that week, Mr. Pereira is permitted to call Portuguese-speaking employees 
into his foreman’s office during working hours to tell his mates that they did not need a union. 


18. It is accepted that not all of the events described above were violative of the Act. It is 
clear, however, that the respondent employer, by making available its premises to employees 
interested in mobilising opposition to the union, and in undertaking to halt production without loss 
of wages to employees, was providing those interested in opposing the union with a substantial 
advantage over those who were endeavouring to marshal support for the union, contrary to Section 
64. (Somerville Belkin Industries Ltd. [1980], OLRB Rep. May 791 at 800-802) 


The granting of company time and use of premises had four purposes: 


a) to convey information to Mr. Sheardown about the extent of support for unioniza- 
tion; 


b) to denounce union supporters, in the case of Mr. Valencia, before other employees of 
the Orion IJ line (paragraph 25); 


c) to organize a demonstration of support for the company at the CAW’s Wednesday 
Ramada Inn organizing meeting (paragraph 56); and 


d) in Mr. Pereira’s case, to turn Portuguese-speaking employees against the union. 


rg. Had we to enquire into the voluntariness of a petition prepared and circulated during 
the week of April 18th, the pages of which were returned to and collected by Mr. Sheardown him- 
self, the Board would have found it tainted beyond any shred of doubt. Some employees, at least, 
must have realised that, whatever their feelings, they might be at risk if their names did not appear 
on the petitions being returned to Mr. Sheardown. The granting of large amounts of production 
time to anti-union, pro-company supporters with pay, contrasted as nothing else could with the 
warning to all employees posted only two weeks earlier of the consequences of theft of company 
materials, equipment and time. Specifically, the non-disciplinary treatment of union opponents 
contrasted with the written warnings addressed to union supporters. Those warnings threatened 
termination for union solicitation, and emphasized the earlier April 6th theft-of company-time gen- 
eral warning. Overt discrimination by the employer was the rule that week. How then can the 
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Board find that the true wishes of employees in these circumstances are still likely to be ascer- 
tained? 


20. I turn now to the analysis the Board must undertake in the second of the three tests 
under S. 8 to determine whether the true wishes of employees can be determined in the circum- 
stances of each case. The phrase in Section 8 governing the second test reads: 


“*..so that the true wishes of the employees of the employer...are not likely to be ascer- 
tained,...” 


PAN This is construed in DI-AL (as quoted in paragraph 95) to mean that neither a represen- 
tation vote nor some other means -- in our system, the signing of union membership application 
cards -- would disclose the true wishes of employees. 


Uipd. My emphasis, in this case, must be on the importance of the word “‘likely” in Section 8. 
Its enactment by the legislature clearly gives the Board the discretion to weigh the impact of the 
employer’s misconduct on employees’ freedom to chose. The Board is not required to find with 
absolute certainty that the breach suppresses a free expression of desire for collective bargaining 
representation. 


23: In Maplehurst Hospital Limited [1986] OLRB Rep. July 996, the Board set out the fol- 
lowing analysis: 


The majority agrees that the assessment of the representational wishes of the employees is to 
some extent speculative. Obviously, the Board cannot “read the minds” of those employees to 
conclusively determine whether those persons could exercise their franchise without being inti- 
midated or improperly influenced by their employer. However, the statute does not prescribe so 
rigorous a standard; rather, the test is whether the true wishes ‘“‘are not /ikely to be ascer- 
tained’’. It is for this reason that the Board requires substantial employer misconduct to justify 
the extraordinary remedy of certification pursuant to section 8: Radio Shack, [1979] OLRB 
Rep. Mar. 248, upheld 79 CLLC 14,216 (Ont. Div. Ct.); Ex-Cello Wildex, Canada, [1977] 
OLRB Rep. June 370; Manor Cleaners Limited, [1982] OLRB Rep. Dec. 1848; Benwind 
Industries, [1985] OLRB Rep. Feb. 149. However, the Board does look to the cumulative 
impact of the employer’s illegal activities: K Mart Canada Limited (Peterborough), [1981] 
OLRB Rep. Jan. 60; Robin Hood Multi-Foods Inc., [1981] OLRB Rep. July 972; Benwind 
Industries, supra 


[emphasis in original] 


24. The line of cases cited above does indeed contain applications of section 8 to remedy 
substantial violations of employee rights, violations that go well beyond the meaning of that word 
to the point that I would use the words ‘extreme’ or ‘gross’ to characterize the employer actions. 
Do Maplehurst and the cases cited in the above quotation, then, require that only violations of 
such magnitude are likely to deny a free expression of opinion? Surely that is not what was 
intended. I note and adopt the last sentence: 


However the Board does look to the cumulative impact of the employer’s illegal activities: K 
Mart Canada Limited (Peterborough), [1981] OLRB Rep. Jan 60; Robin Hood Multi-Foods 
Inc. , [1981] OLRB Rep. July 972; Benwind Industries, supra. 


25% The Ontario Bus Industries case is a case of cumulative impact falling somewhere below 
the Radio Shack or Manor Cleaners degree of misbehaviour but without a doubt, well within the 
‘‘not-likely-to-be-ascertained”’ ballpark. (See also The Globe and Mail Division case [1982] OLRB 
Rep. Feb. 189. It is the finding of the Board that Mr. Sheardown did not make threatening com- 
ments at the two general meetings. Notwithstanding the absence of this type of violation in this 
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case, how were employees to sort out what was permissible conduct and what was non-permissible 
on the part of the employer in the turbulent anti-union atmosphere of that week? The Board must 
look, I submit, not at each contravention in isolation from the others, or from other events, but 
from the perspective of employees who could not possibly be expected to construe that the dis- 
missal of Mr. Trajkovic and the suspension of Mr. Pietras were untainted by the anti-union animus 
that underlay Mr. Sheardown’s other actions against the union supporters. That is always a risk for 
a employer, once it crosses the line and blurs the objective perception of employees. There is no 
ideal state of freedom of choice even in a democracy but the last place to look for it is in a work- 
place such as Mr. Sheardown’s plant during the week of April 18th. Nor is it open in law to an 
employer - especially one of Mr. Sheardown’s “commanding personality and management style” - 
to find out if he and his team have failed to do their job as managers, and to concede to employees 
“a right to bring in a third party’, only if they have failed. Whether or not he and his managers 
failed is not what brings about certification. Their failure is not a pre-condition to the employees’ 
exercise of their rights. Mr. Sheardown interfered to such an extent that we cannot know by the 
usual means -- cards or a vote -- whether his employees want a “third party” to represent them. 
How would a so-called undecided or neutral employee have viewed any one of Mr. Sheardown’s 
actions, or some combination of them that came to his or her attention? Could there be any doubt 
in the mind of such a person that the management team was not only expressing a desire to remain 
union-free, but was prepared to take a number of visibly retaliatory measures to prevent unioniza- 
tion? 


26. No doubt, there were employees other than the employees reps, perhaps a large num- 
ber, who opposed the union voluntarily, to the extent such uninhibited consideration is possible in 
a workplace, and would have done so without benefit of the two addresses by Mr. Sheardown. The 
totality of the employer’s behaviour, nevertheless, leads to a conclusion that OBI deprived its 
employees in general of the ability to chose freely, in an atmosphere comparatively free of undue 
influence by the employer. I say “comparatively”? because of the evidence of the fostering of a 
union-free environment coupled with the gratuitous use of company time and premises by the reps 
to organize opinion against unionization and report the results to the president. 


is It is utterly improbable that the employer’s actions cumulatively did not have a chilling 
effect on actual or potential support for the union. We cannot gauge how many uncommitted 
employees may have become alienated from the decision-making process. Suffice that the free will 
of only a handful of neutral people was effectively squelched for the Board to conclude that a 
meaningful expression of views for or against collective bargaining has been lost. 


28..Those who were intimidated out of the exercise of a free choice will not be reassured by the 
remedies ordered by the majority. 


29. I cannot imagine how provision of a list of employees and communication with them, 
even on a one-on-one basis, is compensatory for the overwhelmingly adverse impact the employer 
must have achieved in the minds of uncommitted employees or those inclined to support a union. 


30. Apart from the direction to cease and desist against the employer, the remedy of the 
majority, practically, is to give the applicant trade union another chance to appeal to the employ- 
ees. Given the fostering over a number of years of an animosity toward unionization as solidified 
during the week of April 18th, the fears raised by the employer’s actions cannot be dispelled suffi- 
ciently to allow the true wishes of the employees to be ascertained, certainly not by a vote. Nor is it 
likely that their true wishes can be expressed over the short term, even in the privacy of their 
homes were the applicant to renew its organizing efforts by mail solicitation or house visits, as the 
remedy suggests (item 4). Memories of seeing union supporters being removed from their jobs and 
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escorted to an isolated work area and the association of the two captive audience meetings of the 
week of April 18th with the appearance of a union in the minds of employees will be powerful 
reminders of the risks of supporting a union. 


31. Having found that the true wishes of employees are not likely to be ascertained because 
of substantial violations by the employer, and that the remedies of the majority decision are inade- 
quate, I wish to look at the last of the 3 questions which decide Section 8. The majority did not 
reach that conclusion and therefore did not deal with the issue. 


32. The third condition for the application of Section 8 is for the Board to find that the 
trade union has membership support adequate for the purposes of collective bargaining. In deci- 
sion after decision, the Board has first repeated the disclaimer that the issue is not simply a ques- 
tion of numbers or percentages. (e.g. Manor Cleaners citing Viceroy Construction Company) 


oo: Indeed, nevertheless, the level of 30 percent membership support has become a thresh- 
old below which no reported Section 8 certifications have issued. Counsel for the respondent 
employer drew our attention to that pattern when he put in a table of cases from 1977 to the 
present, only one of which, Windsor Airline Limousine Service Ltd. was marginally below 30 per 
cent, but was achieved in one of two associated bargaining units. 


34. The circumstances, other than numbers, to which the Board has had regard in earlier 
cases are not present here, except as to the severity of the employer violations (Manor Cleaners 
paragraph 21). What is dominant is the stage of organizing at which the employer learned of the 
drive and moved against it. The first cards signed by OBI employees were collected just 3 days 
before Mr. Sheardown’s first contravention of the Act on Monday, April 18th. Where an employer 
moves quickly and effectively to interfere with a drive, as Mr. Sheardown did, the third require- 
ment can easily be frustrated by unlawful activity. It is then no longer a matter of foisting a trade 
union on an unwilling majority but a “catch-22” situation where the Board cannot find adequate 
membership support for the very reason that the employer has signalled employees not to sign 
cards affirming that support. 


35: To my mind Trulite Industries Limited [1983] OLRB Rep. May 821 (a 30 per cent case) 
at page 827 best describes how the Board should approach the dilemma posed by Section 8: 


24. The competing policy considerations which underlie section 8, are aptly set out by the Brit- 
ish Columbia Labour Relations Board in commenting on a similar provision in its own statue, In 
International Brotherhood of Boilermakers, Lodge 359 and Forano Limited (1974) Can. 
L.R.B.R. 13, The Board observed at page 20: 


. Certification without a vote... creates a real disincentive to the use of 
[intimidatory] kinds of tactics. It does so by depriving the offender of the fruits of its 
unlawful conduct... However, that is just part of the case for this remedy, because the 
party primarily affected by the certificate is the employees. We can assume that the 
Legislature did not want to visit the sins of the employer or the union on the innocent 
employees, who, after all, are supposed to be the beneficiaries of this freedom of 
choice about collective bargaining. Accordingly, the remedy is to be used where one 
cannot feasibly determine the true wishes of the employees through the normal 
means... I think everyone is aware of the risks involved in that kind of certification. In 
some cases, the employees may have foisted upon them a bargaining representative 
which they really don’t want. Undoubtedly, the remedy must be carefully used... 


25. As the above comments indicate, the wishes of the employees are always the Board’s pri- 
mary concern, and the remedy is not meant to be punitive; moreover, where support is not 
really there, the Board would not be placing the union in an enviable position by granting a cer- 
tificate. Without the support of the employees the union would have a difficult time negotiating 
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a collective agreement, and it would ultimately face the prospect of a termination application. 
On the other hand, the Board must not hesitate to consider the provisions of section 8 when it is 
the employer’s own misconduct that impairs the Board’s ability to ascertain with more certainty 
what the wishes of the employees really are. As the British Columbia Board went on to say: 


... The Board must not be afraid to use it [the certification remedy] when it appears 
appropriate. The Legislature conferred it for the very good reason that there is 
another equally serious risk to employee freedom. The majority in a unit may really 
want collective bargaining but have been intimidated from choosing it openly. The 
only way they will get it, is for the Board to certify the union... 


36. The likelihood of failure of a union organizing campaign for whatever reason, (e.g. lan- 
guage barriers or a well-entrenched opposition) is not determinative of a section 8 application 
where the employer has clouded by its misconduct the glass through which we must look. Where 
the employer actions prevent a clear reading of the employees’ wishes, those employees must be 
given the opportunity, subject to the meeting of the third condition, to try out a collective bargain- 
ing regime to regulate their relationship with the employer. 


oT: The policy behind section 8 cannot be evaded because only a small number of employees 
had the chance to express themselves before the employer intervened. 


38. How then should the Board assess the adequacy or membership support especially 
where, as in this case the proportion of cards to eligible bargaining unit employees is a compara- 
tively low 17 per cent? I say, in the broadest possible labour relations terms. There has been some 
recognition of this approach in Zenith Wood Turners Inc. [1987] Nov. 1443 citing K-Mart Canada 
Limited (Peterborough) [1981] OLRB Rep. Jan 60 as follows: 


In determining whether a union has support adequate for collective bargaining purposes within 
the meaning of [section 8] of the Act, the Board’s concern is whether there is a number of 
employees, sufficiently representative of the employees in the bargaining unit, with the ability to 
negotiate with their employer on the content of a collective agreement. /n this regard, bargain- 
ing ability is to be distinguished from bargaining power. The question is not whether they can 
amount a successful strike, or whether they will eventually realize substantial gains at the bar- 
gaining table. Rather, it is whether they have the core of support sufficient to negotiate with the 
employer. A [section 8] certificate, like any certificate, is only a beginning and need not be seen 
as anything more. (my emphasis) 


39. The above quotation takes on added significance with the availability of access to first 
contract arbitration where a respondent employer is found to have rendered the process of collec- 
tive bargaining unsuccessful. Section 40a was enacted because the Legislature recognized that sec- 
tion 8 was not a complete remedy in itself, even though it is an extraordinary one. Many section 8 
certifications did not necessarily lead to a first collective agreement, because of the on-going chill- 
ing effect both of the employer violations during the organizing stage and instransigent positions at 
the bargaining table. 


40. The section 40a first contract provision also gives effect to the principles found in the 
Preamble of the Act. 


Whereas it is in the public interest of the Province of Ontario to further harmonious relations 
between employers and employees by encouraging the practice and procedure of collective bar- 
gaining between employers and trade unions as the freely designated representatives of employ- 
ees. 


41. On our part, as adjudicators, we are regularly reminded that the Labour Relations Act 
is not punitive. Neither is it neutral, I submit. I would direct that a certificate issue. 
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Appendix 
Labour Relations Act 


NOTICE TO EMPLOYEE 


Posted by Order of the Ontario Labour Relations Board 


WE HAVE POSTED THIS NOTICE IN COMPLIANCE WITH AN ORDER OF THE ONTARIO LABOUR RELATIONS 
BoARD ISSUED AFTER A HEARING ARISING OUT OF THE EFFORTS OF THE NATIONAL AUTOMOBILE, AEROSPACE AND 
AGRICULTURAL IMPLEMENT WorKERS UNION OF CANADA (CAW-CANADA) TO BECOME THE COLLECTIVE BARGAINING 
AGENT FOR OUR EMPLOYEES. THE ONTARIO LABOUR RELATIONS BOARD FOUND THAT WE VIOLATED THE LABOUR 
RELATIONS ACT BY INTERROGATING EMPLOYEES CONCERNING THEIR SUPPORT FOR THE UNION AND THEIR ORGANIZING 
ACTIVITIES, PROHIBITING EMPLOYEES FROM ENGAGING IN UNION SOLICITATION ON COMPANY TIME AND PROPERTY 
WHILE CONCURRENTLY PERMITTING EMPLOYEES TO ENGAGE IN ACTIVITIES IN OPPOSITION TO THE UNJON ON 
COMPANY TIME AND PROPERTY, ISOLATING UNION ORGANIZERS BY TRANSFERRING THEM OUT OF THEIR REGULAR JOBS 
AND TREATING THEM IN A DISCRIMINATORY MANNER FOLLOWING THEIR TRANSFERS, AND OTHERWISE INTERFERING 
WITH OUR EMPLOYEES’ SELECTION OF A TRADE UNION- 


THe ACT GIVES ALL EMPLOYEES THESE RIGHTS: 
To ORGANIZE THEMSELVES; 


To FORM, JOIN, AND PARTICIPATE IN THE LAWFUL ACTIVITIES OF 
A TRADE UNION; 


To ACT TOGETHER FOR COLLECTIVE BARGAINING; 
To REFUSE TO DO ANY OR ALL OF THESE THINGS- 
WE ASSURE ALL OF OUR EMPLOYEES THAT: 
WE WILL NOT Do ANYTHING TO INTERFERE WITH THESE RIGHTS- 


WE WILL CEASE AND DESIST FROM INTERROGATING EMPLOYEES 
CONCERNING THEIR SUPPORT FOR THE UNION AND THEIR ORGANIZING 
ACTIVITIES; PROHIBITING EMPLOYEES FROM ENGAGING IN UNION 
SOLICITATION ON COMPANY PROPERTY, OR ON COMPANY TIME WHILE 
CONCURRENTLY PERMITTING EMPLOYEES TO ENGAGE IN ACTIVITIES 
IN OPPOSITION TO THE UNION ON COMPANY TIME; ISOLATING UNION 
ORGANIZERS BY TRANSFERRING THEM OUT OF THEIR REGULAR JOBS; 
AND OTHERWISE INTERFERING WITH THE EMPLOYEES’ SELECTION OF 
A TRADE UNION. 


WE WILL RESCIND WRITTEN WARNINGS THAT WERE ISSUED IN 
RESPECT OF UNION SOLICITATION ON COMPANY PROPERTY, AND 
REMOVE THEM FROM OUR RECORDS- 


WE WILL PRovIDE THE UNION WITH A LIST OF NAMES AND 
ADDRESSES OF ALL OF OUR EMPLOYEES, OTHER THAN THOSE 
EXCLUDED FROM THE BARGAINING UNIT, AND WILL KEEP THE LIST 
UPDATED ON A MONTHLY BASIS FOR A PERIOD OF SIX MONTHS. 
OnTARIO Bus INDUSTRIES INC. 


Per: 





PRESIDENT 


This is an official notice of the Board and must not be removed or defaced. 


This notice must remain posted for 60 consecutive working days. 


DATED this 30TH day of NOVEMBER + 1939 
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Apéndice 
Legislacao de Relacoes de Trabalho 


AVISO AOS EMPREGADOS 


Afixo por Ordem da Direcgao 
de Relacoes de Trabalho do Ontario 


Este aviso foi colacado coafarme a ordem dada pela Diregio de Relacoes do Trabalho no 
Ontario € esta foi emitids depois de uma audiencia que surgiu depois do esforyo feito pelo 
Sindicato Nacional dos Empregados da Industria de Automoveis, Aeroespaco e Agricultura do 
Canada (National Automobile, Aerospace and Agricultural Implement Workers of Canade 
[CAW-CANADA) para serem negociantes colectivos dos nossos empregados. A Direcio de 
Relacoes do Trabalho no Onusrio diz que nos violamos a Legislacfo de Relagoes do Trabalho por 
ter interrogado os empregados & cerca do apoio dado ao sindicato ¢ as suas actividades 
organizadas; por ter proibido aos empregados de participar na solicita¢iio do sindicato durante as 
horas ¢ lugar de trabalho. Isto for efectuado ao mesmo tempo cap que permitimos aos empregados 
de participar em actividades que opoem 0 sindicato curante as horas de trabalho no lugar de 
trabalho, isolando os organizadores do sindicato transferindo-os para fora de trabatho habitual 
deles ¢ tratando-os de uma forma descriminatéria apos a transferencia, ¢ interferindo com a 
selegdes de um sindicato operario por parte dos nossos emrpregados. 


A Legislacio da aos empregados os seguintes dircitos: 
O direito de se organizarem, 


O dircito de formar, de se juntar, ¢ de participar nas actividades 
legais de um sindicato operario; 


O direito de agirem juntos para negocisr colectivamente 
O direito de recusar de fazer alguma ov todas estas coisas 
Nos garantimos aos nossos empregados que: 


Nos no iremos fazer nada que interfere com estes dirtitos. 

Nos vamos psrar e desistir de: interrogar os emrpregados A cerca do 
seu apoio do sindicato ¢ as actividades orgmiradas; proibir aos 
empregados de participar na solicitacho do sindicato no lugar ou 
durante as horas de trabalho enquanto que permitimes aos 

de participar em actividades que opdem o sindicato durante as 
trabalho; vamos tambem parar e desistir de isolar os organizadores 
do sindicato, ou seja, transferi-los para fora do seu trabalho 
habinual ¢ de interferir com a escolha do sindicato pelo empregado. 


Vamos remover os avisos escritos que foram emitidos com respeito 
8 solicitacSo do sindlicato no lugar de emprego ¢ vamos remove-los 
das nossas fichas. 

Vamos dar ao sindicato uma lists com os nomes ¢ os enderecos de 


todos os nossos empregados, exepto aqueles excuidos da unidade 
hegociante, ¢ vamos mantcr esta lista em dia durante 6 meses. 


Industria de Autocarros do Ontario 
(Ontano Bus Industries Inc.) 


Por 
Presidente 


Este é um aviso oficial da Direccdo e nao pode ser retirado 
ou desfigurado 


Este aviso permanecera afixo durante 60 dias Uteis consecutivos. 


poe a data 300 dia de Novembro, 1989. 
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1764-89-U Sheet Metal Workers International Association, Local 30, Applicant v. 
United Association of Journeymen and Apprentices of the Plumbing and Pipefi- 
tting Industry of the United States and Canada, Local 46 and D. Clark, Watts & 
Henderson Limited, Rexway Sheet Metal Limited, English & Mould Limited, 
Respondents 


Jurisdictional Dispute - Remedies - Settlement - Unfair Labour Practice - Union alleging 
breach of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguishing 
Board jurisdiction - Respondents arguing Section 89 remedial power applying only to settlement of 
complaints filed originally under Section 89 - Board asserting jurisdiction - Board finding Section 89 
remedial power available even where settlement non-Section 89 complaint 


BEFORE: G. T. Surdykowski, Vice-Chair. 


APPEARANCES: S. B.D. Wahl, J. MacKenzie and J. Moffat for the Sheet Metal Workers Interna- 
tional Association Local 30; A. J. Ahee for United Association of Journeymen and Apprentices of 
the Plumbing and Pipefitting Industry of the United States and Canada, Local 46; Lionel G. Clarke 
for D. Clark; Keith Billings and L. Cianfarani for the Ontario Sheet Metal and Air Handling 
Group; no one appearing on behalf English & Mould Limited and Sayers and Associates Limited. 


DECISION OF THE BOARD; November 17, 1989 


1. This matter came on for hearing on November 16, 1989. Subject to an express reserva- 
tion of the right to edit and expand on the oral reasons given therefor at the hearing, the Board 
ordered that: 


(1) all work in connection with continuous wall-to-wall convector heating at the B.C.E. 
job site of Watts and Henderson Limited - Rexway Sheet Metal Limited, at the 100 
Yonge Street job site of English and Mould Limited, and at the Dome Stadium hotel 
job site of Sayers & Associates Limited be assigned to a crew consisting of equal num- 
bers of United Association of Journeymen and Apprentices of the Plumbing and Pipe- 
fitting Industry of the United States and Canada, Local 46 pipefitters and Sheet Metal 
Workers International Association, Local 30, members as follows: 


(a) all work in connection with the installation of sheet metal convector enclo- 
sures to Sheet Metal Workers International Association, Local 30 mem- 
bers; and 


(b) all work in connection with the installation of piping and fin coils to United 
Association of Journeymen and Apprentices of the Plumbing and Pipefi- 
tting Industry of the United States and Canada, Local 46 pipefitters 


(2) _ This order is to remain in effect until such time as the specified work is completed, the 
parties agree otherwise, or the jurisdictional dispute which is at the root of the com- 
plaint herein is otherwise resolved or determined. 


ps The Board reasons for issuing the above order follow. 


Be This is an application for a direction under section 135 of the Labour Relations Act. 
More specifically, the applicant alleges a lock out and seeks relief with respect thereto. The matter 
originally came on for hearing on October 23, 1989 (together with another similar complaint in 
Board File No. 1775-89-U which was not before me on November 16, 1989). In the course of the 
hearing on October 23, 1989, the parties entered into written minutes of settlement as follows: 
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Sheet Metal Workers International Association Local 30 


United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada Local 46 


David Clark 

Watts & Henderson Limited 

Rexway Sheet Metal Limited 

English & Mould Limited 

OLRB File No. 1764-89-U 

Sheet Metal Workers international Association Local 30 


United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada Local 46 


David Clark 
Sayers and Associates Limited 
OLRB File No. 1775-89-U 


All parties to the above captioned proceedings agree to settle their differences to date being the 
subject matter of the above captioned proceedings before the Ontario Labour Relations Board 
as follows: 


1. The applications are NOT withdrawn; 


2. The hearings scheduled for Monday, October 23, 1989 are adjourned sine die, to be 
brought on for hearing on 24 hours’ notice by telegram to the offices of: 


Ontario Labour Relations Board 
United Association, Local 46 for both U.A. Local 46 and David Clark 
Watts & Henderson Limited 
Rexway Sheet Metal Limited 
English & Mould Limited 
Sayers and Associates Limited 
3. All parties agree to reinstate and perform the original assignment of work at: 


(i) the B.C.E. Place job site of Watts & Henderson Limited - Rexway Sheet 
Metal Limited; 


(ii) 100 Yonge Street job site of English & Mould Limited; and 
(iii) | Dome Stadium Hotel job site of Sayers and Associates Limited, 


of all work in connection with continuous wall-to-wall convector hearing [sic] to a 
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crew consisting of equal numbers of U.A. Local 46 pipefitters and Sheet Metal Work- 
ers, Locals 30 members allocating such work as follows: 


(i) all work in connection with the installation of sheet metal convector enclo- 
sures to Sheet Metal Workers, Local 30 members; and 


(ii) all work in connection with the installation of piping and fin coils to U.A. 
Local 46 pipefitters. 


4. A meeting to discuss a full and final resolution of this matter shall take place between 
representatives of U.A. Local 46 and Sheet Metal Workers, Local 30 on Friday, 
October 27, 1989. This interim agreement shall be without prejudice to the discus- 
sions to take place at that time. 
Dated at Toronto this 23rd day of October 1989 
Sheet Metal Workers International Association Local 30 
per: “James A. McKenzie” 


‘James F. Moffat” 


United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local 46 


per: “David Clark” 

David Clark ‘“‘David Clark”’ 
Watts & Henderson Limited 
per: “Reno Stevenato”’ 
Rexway Sheet Metal Limited 
per: ‘Harold Lorenz” 

English & Mould Limited 

per: “E. Waisman” 

Sayers and Associates Limited 
per: ““Vince Robbins” 
Ontario Sheet Metal and Air Handling Group 


per: “L. Cianfarani” 
Pursuant thereto the hearing was adjourned sine die. 


4. By telegram and letters dated November 15, 1989, the applicant alleged a breach of the 
aforesaid agreement between the parties, provided particulars of the alleged breach, and requested 
a hearing with respect thereto. 


> A hearing was scheduled on twenty-four hours notice to the parties (in accordance with 
their agreement). Although counsel for the United Association of Journeymen and Apprentices of 
the Plumbing and Pipefitting Industry of the United States and Canada, Local 46 (“UA Local 46”’) 
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said that he did not get twenty-four hours notice, the agreement provides only for notice to the par- 
ties and there was no suggestion that they did not receive it. 


6. At the hearing, the applicant, supported by the Ontario Sheet Metal and Air Handling 
Group (which participated without objection from any named party) requested that the aforesaid 
agreement between the parties be enforced pursuant to either subsection 89(7) of the Act or, in the 
alternative, pursuant to what counsel described as the Board’s general plenary jurisdiction. In the 
alternative, the applicant sought to have the hearing continue from where it had left off prior to the 
written agreement being entered into on October 23, 1989. 


oe The respondents UA Local 46 and D. Clark submitted that subsection 89(7) of the Act 
did not apply and that the Board did not, in any event, have any jurisdiction to deal with the mat- 
ter. In that regard, they asserted that the settlement agreement, and indeed the entire application, 
had been spent. They submitted that through the settlement, the parties had resolved all matters in 
dispute between them in the application as filed and thereafter the settlement agreement governed. 
Further, they argued, that settlement agreement contemplated no more than that the work be 
assigned in accordance with paragraph 3 thereof only until October 27, 1989 when the parties met 
and tried to resolve the matter. At that meeting there were, according to these respondents, three 
options: 


(a) the parties could have arrived at a new work assignment arrangement; or 


(b) the parties could have agreed to the extend the interim arrangements set out in para- 
graph 3 of the settlement agreement; or 


(c) the parties could have failed to reach any agreement at all. 


These respondents submit that the third option in fact transpired and that this had the effect of per- 
mitting or freeing the parties to take whatever position they wished with respect to the work 
assignment in question and that the respondent employers were left free to assign that work in any 
manner they wished (or at least unrestricted by the settlement agreement). These respondents 
agreed that what eventually occurred is accurately set out in the applicant’s particular letter dated 
November 15, 1989 at paragraph 26 as follows: 


On November 10, 1989 George Cowl and Reno Stevenato of Watts and Henderson-Rexway 
determined to lift the suspension of work and change the assignment to: 


(i) | equal numbers of U.A. Local 46 pipefitters and Sheet Metal Workers, Local 30 mem- 
bers performing all work in connection with the installation of sheet metal convector 
enclosures; 


(ii) | U.A. Local 46 pipefitters will perform all work in connection with the installation of 
piping and fin coils. 


In short, the position of these respondents is that there is nothing left to enforce. 


8. The respondent Watts & Henderson Limited supported the respondents U.A. Local 46 
and D. Clark. The respondent Rexway Sheet Metal Limited made no submissions. Neither of them 
disputed the accuracy of paragraph 26 of the applicant’s particular letter. 


9. I could not, would not, and did not purport to decide the jurisdictional dispute which is 
the real matter in dispute between the parties. That was not directly before me. Nor did I have any 
jurisdiction to do so in any event. However, I concluded that I did have the jurisdiction to deal 
with a question what affect, if any, could now be given to the settlement agreement. 
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10. Subsections 89(1) and (7) of the Labour Relations Act provide that: 


89.-(1) The Board may authorize a labour relations officer to inquire into any complaint alleging 
a contravention of this Act. 


(7) Where the matter complained of has been settled, whether through the endeavours of the 
labour relations officer or otherwise, and the terms of the settlement have been put in writing 
and signed by the parties or their representatives, the settlement is binding upon the parties, the 
trade union, council of trade unions, employer, employers’ organization, person or employee 
who have agreed to the settlement and shall be complied with according to its terms, and a com- 
plaint that the trade union, council of trade unions, employer, employers’ organization, person 
or employee who has agreed to the settlement has not complied with the terms of the settlement 
shall be deemed to be a complaint under subsection (1). 


Li The respondents UA Local 46 and D. Clark referred to Greens Ambulance, [1978] 
OLRB Rep. July 637 in support of their submission that subsection 89(7) was not applicable to this 
matter. In that case, the Board found that there had been no complaint filed with the Board as 
required by what is now subsection 89(7) and, second, that there had not in fact been any settle- 
ment to enforce. In my view, the provisions of section 89 apply, in the words subsection 89(1) to 
“any complaint alleging a violation of the Act’. In this case, the applicant complained that the 
respondents engaged in conduct contrary to, or in violation of the Act. There was no dispute that 
there was a settlement of that ‘“complaint”’ (though the affect thereof was disputed). To the extent 
that Greens Ambulance, supra, suggests that subsection 89(7) applies only to complaints filed 
under section 89, I respectfully disagree. Further, and in any event, I am satisfied that the Board 
has jurisdiction to deal with complaints that settlement of matters properly brought before it have 
been breached in circumstances like those in this proceeding. If that were not the case, it would 
tend to make a mockery of the settlement process and permit parties to ignore settlements with 
impunity. This Board is constituted as an expert administrative tribunal and is charged with the 
responsibility of applying and administering the Labour Relations Act. It would indeed be curious 
if a party could remove from the Board a matter which is within its exclusive original jurisdiction 
through the simple expedient of entering into and then not honouring a settlement agreement. 
Even if an aggrieved party to a settlement agreement could go to some other forum for relief, 
surely the Legislature could not have contemplated or intended that some forum other than this 
Board should deal with the matter specifically within the labour relations expertise and original 
jurisdiction of the Board. 


12. With respect to the settlement agreement itself, I was of course obliged to consider and 
construe the agreement as a whole. Taken as a whole, I was satisfied that this agreement did 
resolve this application and that there was no time limit on the work assignment agreed to it. First, 
there is no time limit specified with respect to that assignment. Second, the last sentence of para- 
graph 4 of the agreement was, on their own admission, put into the agreement at the instance of 
the respondents UA Local 46 and D. Clark. If the work assignment was to be time limited in the 
manner of those respondents assert why was this sentence necessary at all? In my view, if the work 
assignment was to end on October 27, 1989, unless extended by mutual agreement, it was com- 
pletely unnecessary. Third, the word “‘interim’’, which describes the agreement (in the last sen- 
tence of paragraph 4 for example) is no more than a recognition, as all parties have recognized 
throughout, that the fundamental issue between the parties is the work jurisdiction of the two 
trade unions involved. It was intended only to emphasize that the work assignment which had been 
agreed to was not to be taken as being dispositive of that jurisdictional dispute. Fourth, I could not 
accept that any one could seriously have expected or believed that a dispute that had gone unre- 
solved for months could be resolved in one day; that is, at a meeting to be held on October 27, 
1989. If so, that, no pun intended, was a pipe dream. 
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13. Finally, I consider the suggestion that “‘original’’ assignment of work was not as set out 
in paragraph 3 of the agreement to be irrelevant to my considerations. In any event, the parties 
had defined the original assignment in their agreement for themselves by setting that out in para- 
graph 3. I also considered what meaning might be given to paragraphs 1 and 2 of the agreement. 
Paragraph 1 precludes any argument that there is nothing before the Board for it to deal with. 
Paragraph 2 provides a means by which problems which the applicant foresaw might occur could 
be brought back before the Board. In my view, these provisions do no more than illustrate the pru- 
dence with which the applicant approached the matter. They do not suggest that the agreement 
was anything less than a settlement. Nor do they suggest that either the settlement or the work 
assignment agreed to therein is time limited. 


14. In the result, I was satisfied that I had jurisdiction to deal with the matter, and that 
there was valid existing settlement agreement which, having regard to the admission of the accu- 
racy of paragraph 26 of the applicant’s November 15, 1989 particulars letter, had been breached. 
Accordingly, I thought it appropriate to make the order as set out in paragraph 1 above. 


iS. Finally, I wish to emphasize that nothing in each of the order which I saw fit to make or 
the reasons therefor should be taken to be a comment on the jurisdictional dispute between the 
two trade unions involved in this application. All that the Board has seen fit to do is enforce the 
interim without prejudice agreement in that respect which the parties have themselves made. 


1055-89-R Salaried Employees Alliance ComDev, Applicant v. Senstar Corpora- 
tion Respondent 


Bargaining Rights - Sale of a Business - Company buying patent and assets for security 
technology - Successorship not precluded by failure to buy manufacturing equipment since patents 
and expertise essence of commercial activity - Board finding company would have no difficulty in 
obtaining equipment or contracting out - Bargaining rights for ‘‘greater Ottawa area’’ extending to 
company facilities at Carp - Unit description to be interpreted liberally since expansion outside 
Ottawa possible and parties not intending to limit bargaining rights to existing locations - Company 
arguing union constitution not allowing membership of employees of successor in sold business - Not 
necessary for union to show could have been certified to represent employees in question - Declara- 
tion of successorship and intermingling - Representation vote ordered 


BEFORE: Owen V. Gray, Vice-Chair, and Board Members W. H. Wightman and P. V. Grasso. 


APPEARANCES: Sherry Liang and Felicity Wormleighton for Salaried Employees Alliance Com- 
Dev; Russel W. Zinn and William Steadman for Senstar Corporation. 


DECISION OF THE BOARD; November 27, 1989 


iF In this application, Salaried Employees Alliance ComDev (‘“SEAC’’) alleges that there 
has been a sale of business by Computing Devices Company (““ComDev’’) to Senstar Corporation 
(“Senstar”) to which section 63 of the Labour Relations Act (‘the Act’’) applies, and asks for a 
declaration that Senstar is bound by a collective agreement between SEAC and ComDev which 
was in effect at the time of the alleged sale. 
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De Senstar opposes the application on three grounds: 
(a) that there has not been a sale of business within the meaning of section 63 of the Act; 


(b) that SEAC does not have the constitutional authority to take employees of Senstar 
into its membership or did not have such authority at the time of the alleged sale; 
and, 


(c) that the geographic scope of the bargaining rights SEAC has under its collective 
agreement with ComDev does not extend those to Senstar’s location. 


If there had been a sale of business and those employed by Senstar in that business fall within the 
geographic scope of the applicant’s bargaining rights, the parties agree that those employees have 
been intermingled with those employed by Senstar in its pre-existing business, and that a represen- 
tation vote should be conducted to determine under subsection 63(6) whether the applicant should 
continue to represent all such employees of Senstar as otherwise fall within the grammatical scope 
of its bargaining rights. 


3% ComDev is a division of Control Data Canada Ltd., which is a subsidiary of or other- 
wise related to Control Data Corporation. ComDev is engaged in research, development and man- 
ufacturing of electronics and computer products and systems targeted primarily to military mar- 
kets. It has carried on this business in the Ottawa area for a number of years. At the time of the 
alleged sale, ComDev was internally organized into a number of business areas, each of which was 
treated as a profit and loss centre. One of those areas was the surveillance systems division. At the 
time of the alleged sale, that division had two departments. One of those, the security systems 
department, was the focus of the transaction which is alleged to have been a “‘sale of business” 
within the meaning of section 63 of the Act. 


4. ComDev’s security systems department was primarily involved in the engineering devel- 
opment of intrusion detection systems based on ‘‘ported”’ or ‘‘leaky’’ coaxial cable technology, in 
which cables buried below or suspended above the ground’s surface can be used to detect proxi- 
mate motion by electro-magnetic means. This “leaky co-ax’’ technology had been the subject of 
research and development by ComDev for a number of years at the time of the alleged sale. 


oy In the period 1980-81, ComDev gave some consideration to forming or participating in 
or encouraging the formation of a separate corporation to exploit the potential application of 
“leaky co-ax’’ technology to security products in non-military markets. Senstar Corporation was 
incorporated in October 1981 by four former employees of ComDev, three of whom had been 
involved in the development of perimeter security systems using the leaky co-ax technology, for 
the purpose of developing and selling in perimeter security systems employing that technology. 
Senstar says this was with the blessing of ComDev. If it was, that blessing had its limits. 


6. In 1984, ComDev commenced an action in the Federal Court of Canada alleging that 
Senstar had infringed its patent on perimeter surveillance systems using leaky coaxial cables. Sens- 
tar and ComDev were by then in active competition in the supply of such products. The patent liti- 
gation seriously threatened Senstar’s ability to carry on business. A trial judgement favouring 
ComDev issued on March 2, 1989. Senstar appealed. Before the appeal had been dealt with, Com- 
Dev and Senstar entered into a settlement of their dispute, pursuant to which Senstar was to pur- 
chase the patent in dispute and the other assets used by ComDev in the research, development, 
marketing and production of security systems. SEAC alleges that that transaction, which closed on 
August 2, 1989, constituted a ‘“‘sale” of a “‘business’’ within the meaning of section 63 of the Act. 


ie Subsections 1 and 2 of section 63 of the Act provide as follows: 


8 


sale” 
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63. (1) In this section, 
(a) “‘business’’ includes a part or parts thereof; 


(b) “sells” includes leases, transfers and any other manner of disposition and 
“sold” and “‘sale’’ have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agreement with a trade 
union or council of trade unions sells his business, the person to whom the business has been 
sold is, until the Board otherwise declares, bound by the collective agreement as if he had been 
a party thereto and, where an employer sells his business while an application for certification or 
termination of bargaining rights to which he is a party is before the Board, the person to whom 
the business has been sold is, until the Board otherwise declares, the employer for the purposes 
of the application as if he were named as the employer in the application. 
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The respondent concedes that the transaction between it and ComDev involved a 


. It denies that a “business” was sold. The Act does not define “‘business’’; it has fallen to 


the Board to give that word meaning in a number of cases. Both parties referred to the Board’s 
decision in Metropolitan Parking Inc., [1979] OLRB Rep. Dec. 1193. That decision contains a 
number of useful observations, including these: 


30. A business is a combination of physical assets and human initiative. In a sense, it is more 
than the sum of its parts. It is a dynamic activity, a “going concern”, something which is ‘‘car- 
ried on.” A business is an organization about which one has a sense of life, movement and vig- 
our. It is for this reason that one can meaningfully ascribe organic qualities to it. However intan- 
gible this dynamic quality, it is what distinguishes a ‘“‘business”’ from an idle collection of assets. 
This notion is implicit in the remarks of Widjery, J., in Kenmir v. Frizzell et al, [1968] 1 All E.R. 
414 - a case arising out of legislation similar to section 55. At page 418 the learned judge com- 
mented: 


“In deciding whether a transaction amounted to the transfer of a business, regard 
must be had to its substance rather than its form, and consideration must be given to 
the whole of the circumstances, weighing the factors which point in one direction 
against those which point in another. Jn the end, the vital consideration is whether the 
effect of the transaction was to put the transferee in possession of a going concern, the 
activities of which he would carry on without interruption. Many factors may be rele- 
vant to this decision though few will be conclusive in themselves. Thus, if the new 
employer carries on business in the same manner as before, this will point to the exis- 
tence of a transfer, but the converse is not necessarily true, because a transfer may be 
completed even though the transferee does not choose to avail himself of all the rights 
which he acquires thereunder. Similarly, an express assignment of goodwill is strong 
evidence of a transfer of the business, but the absence of such an assignment is not 
conclusive if the transferee has effectively deprived himself of the power to compete. 
The absence of an assignment of premises, stock-in-trade or outstanding contracts will 
likewise not be conclusive, if the particular circumstances of the transferee nevertheless 
enable him to carry on substantially the same business as before.” 


[Emphasis added] 


Widjery, J. took the same approach as that adopted by this Board, concentrating on substance 
rather than form, and stressing the importance of considering the transaction in its totality. The 
vital consideration for both Widjery, J. and the Board is whether the transferee has acquired 
from the transferor a functional economic vehicle. 


31. In determining whether a “‘business”’ has been transferred, the Board has frequently found it 
useful to consider whether the various elements of the predecessor’s business can be traced into 
the hands of the alleged successor; that is, whether there has been an apparent continuation of 
the business - albeit with a change in the nominal owner. The Board in Culverhouse Foods Ltd. , 
[1976] OLRB Rep. Nov. 691 (application for judicial review dismissed) commented: 
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“In each case the decisive question is whether or not there is a continuation of the 
business ... the cases offer a countless variety of factors which might assist the Board 
in its analysis; among other possibilities the presence or absence of the sale or actual 
transfer of goodwill, a logo or trademark, customer lists, accounts receivable, existing 
contracts, inventory, covenants not to compete, covenants to maintain a good name 
until closing or any other obligations to assist the successor in being able to effectively 
carry on the business may fruitfully be considered by the Board in deciding whether 
there is a continuation of the business. Additionally, the Board has found it helpful to 
look at whether or not a number of the same employees have continued to work for 
the successor and whether or not they are performing the same skills. The existence 
or nonexistence of a hiatus in production as well as the service or lack of service of the 
customers of the predecessor have also been given weight. No list of significant con- 
siderations, however, could ever be complete; the number of variables with potential 
relevance is endless. It is of utmost importance to emphasize, however, that none of 
these possible considerations enjoys an independent life of its own; none will neces- 
sarily decide the matter. Each carries significance only to the extent that it aids the 
Board in deciding whether the nature of the business after the transfer is the same as 
it was [sic] before, i.e. whether there has been a continuation of the business.”’ 


The issue before the Board remains whether there has been a “‘transfer of a business’’; but it is 
much easier to make that finding, and to conclude that the collective bargaining relationship 
should be continued, if there is substantial continuity of all the other elements of the predeces- 
sor’s business. If the elements formerly used by “‘A”’ to carry on business are now in the hands 
of ‘“B”’, and used for the same business purposes, it is difficult to resist the conclusion that there 
has been some form of transfer from “A” to “B” - albeit complex and indirect, and perhaps 
even by operation of the law. 


32. Of particular significance for a labour relations statute is the continuity of the work per- 
formed before and after the transfer, since the trade union is certified to represent certain work 
groups, the collective agreement regulates the conditions of work for employees in those 
groups, and the purpose of section 55 is to preserve both the bargaining relationship and the col- 
lective agreement. If the work performed subsequent to the transaction is substantially similar 
to the work performed prior to the transaction, there is normally a strong inference that there 
has been a transfer of the business within the meaning of section 55. This approach has not only 
been taken by the Board in a number of cases (see, for example, Culverhouse, supra, and 
Dennis Moran [1977] OLRB Rep. Apr. 277) but also appears to have been adopted by the Brit- 
ish Columbia Supreme Court in R. v. B.C. Labour Relations Board ex parte Lodum Holdings 
Ltd., (1969), 3 D.L.R. (3d) 41. In that case, the Court was considering an application for 
certiorari in respect of a decision involving what was then the successor rights section of the 
British Columbia Labour Relations Act (it has since been amended.) At page 52 Dryer, J. char- 
acterized the question before the Board as follows: 


“One must keep in mind that the problem before the Labour Relations Board was 
one of labour relations and consequently, though as pointed out above the whole law 
must be considered, the weight to be assigned various factors and the inferences to be 
drawn from certain evidentiary facts are not necessarily the same as would be the case 
if the problem were one of, say, taxation or control of assets. The importance of the 
“business”’ in its labour relations aspect is the jobs it provides for the employees. One 
factor to be considered therefore, is whether the same or substantially the same jobs are 
being performed. That depends on a number of factors such as whether the jobs are 
being performed at the same or substantially the same times and places, in respect of the 
same or substantially the same goods or services, and for the same or substantially the 
same customers or patrons, etc. These matters are, in my opinion, more important than 
the form of transfer.” 


[Emphasis added] 


Unless there is a continuation of the work and jobs, it would make little sense to preserve the 
collective agreement. Accordingly, the continuity of the work done is an important indicium of 
a transfer of a business. 
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33. There need not be a transfer of the entire business before section 55 comes into play. The 
successor rights provisions may also be triggered by the transfer of “‘part of a business.” [See 
section 55(1).] This language suggests that bargaining rights continue when something consider- 
ably less than “‘the totality of the undertaking” has been transferred. Presumably the Legislature 
envisaged the preservation of bargaining rights where there is a severance and transfer of a dis- 
crete, cohesive portion of the economic organization or activities which comprise the totality of 
“the business.” The Board has found a transfer of ‘“‘part of a business’’, where one of a chain of 
retail stores has been sold to a competitor (Supercity Discount Foods, [1979] OLRB Rep. Apr. 
119; Lablaws Groceterias Ltd., [1973] OLRB Rep. Jan. 73); where there is a transfer of the 
right and means to produce one of the products formerly produced by the predecessor’s busi- 
ness; (Canac Shock Absorbers, [1973] OLRB Rep. Oct. 508); where there was a transfer of cer- 
tain milk delivery routes in a particular geographic area (Borden Co. Ltd., [1970] OLRB Rep. 
Jan. 1244), and where there was a transfer of the oil burner installation and service branch of a 
firm which was primarily engaged in the sale and delivery of fuel oil (Automatic Fuels Ltd., 
[1971] OLRB Rep. May 515.) In each of these cases the Board found that the predecessor had 
transferred a coherent and severable part of its economic organization - managerial or employee 
skills, plant equipment, “know how” and goodwill - thereby allowing the successor to serve the 
market formerly served by the predecessor. This economic organization undertook activities 
which gave rise to employment, and the terms of employment, together with the union’s right to 
bargain about them, were preserved. The part of the predecessor’s business which it no longer 
wished to continue provided the business opportunity which the successor was able to pursue to 
its own advantage. It was otherwise in Woodway Structural Components, [1971] OLRB Rep. 
Nov. 732, Canada Cement LaFarge Ltd., [1975] OLRB Rep. Dec. 905, and Dufferin Steel, 
[1976] OLRB Rep. Mar. 81. In these cases there was a significant change in the character of the 
work, product or market so that the Board concluded that what had been transferred was not 
the predecessor’s business. The successor had merely incorporated incidental elements of that 
business into his own economic organization - even though each of the elements acquired could 
previously be found in the predecessor’s business organization and, in that sense, were “‘part”’ or 
the predecessor’s business. What was transferred lacked that dynamic quality which distin- 
guishes an idle collection of surplus assets from an active, severable and coherent part of a going 
concern. 


34. This distinction is easily stated, but the problem is, and always has been, to draw the line 
between a transfer of a “‘business’’, or “‘a part of a business”’ and the transfer of “incidental” 
assets or items. In case after case the line has been drawn, but no single litmus test has ever 
emerged. Essentially the decision is a factual one, and it is impossible to abstract from the cases 
any single factor which is always decisive, or any principle so clear and explicit that it provides 
an unequivocal guideline for the way in which the issue will be decided. 


9. The agreement of August 2, 1989 between ComDev and Senstar (“‘the sale agreement’’) 
itself describes their transaction as a “transfer” of a ““business’’. The following recital appears on 
the first page of the main body of the agreement: 


INTRODUCTION 


Seller desires to transfer, and Buyer desires to acquire the business, as a going concern, and the 
assets, subject to certain liabilities, of Seller’s Business (as defined below), all upon the terms 
and conditions set forth below. 


Article 1.05 of the sale agreement provides that 


“‘Business’’ shall mean the Security Systems operations, consisting of the design, manufacture 
and sale of personnel-intrusion detection systems and products based on ported coaxial cable 
technology, coupled wave device technology and video motion technology, at Seller’s Comput- 
ing Devices Division, and shall include, without limitation, the following product lines-- GUI- 
DAR, PCCS, SPIR, TOPLINE, REPELS, and DAVID. The “‘Business”’ shall also be deemed 
to include the following programs--Landslide Detection System, and Tactical VHS Surveillance 
Rada (““TVSR’’). 


By article 2.01 of the sale agreement, ComDev agreed to sell and Senstar agreed to buy “all of 


1164 [1989] OLRB REP. NOVEMBER 


Sellers rights, immediately prior to the Closing, in the Purchased Assets.” Article 1.20 of the sale 
agreement defines the “‘Purchased Assets” as: 


(a) All assets (other than the Excluded Assets) reflected on the June Balance Sheet, sub- 
ject to additions and deletions in the ordinary course of business; and 


(b) Except to the extent identified as Excluded Assets, all of the assets of Seller which 
relate principally to, or are used principally in connection with, the Business includ- 
ing, without limitation, the following: 


(i) | the ‘‘Contracts’’, which shall include, except as otherwise provided to the 
contrary in this Agreement, all contracts, agreements, contract nights, 
license agreements, leases, selling agent agreements, purchase and sales 
orders and other executory commitments, oral or written, provided that 
“Contracts” shall not include: (A) existing contracts with the United States 
Air Force through Canadian Commercial Corporation relating to ““PCCS”’, 
and (B) intracompany/intercompany agreements or obligations within or 
between Seller and its Affiliates, and (C) Contract number 08164 with Mos- 
ler Inc., contract number 7265-0033 with Saudia Development Mainte- 
nance Co. Ltd. and contract number A734773 with Johnson Controls Inter- 
national Inc., all relating to the Peace Shield Project and referred to 
collectively as the ‘“‘Peace Shield Contracts’; 


(ii) | the ‘Inventory’, which shall include all tangible personal property nor- 
mally included in inventory; 


(iii) | the ‘‘intellectual Property”, which shall include patents, patent applica- 
tions, copyrights, copyright applications, mask works, mask work registra- 
tions, inventions, technology, know-how, trademarks, trademark applica- 
tions, service marks, tradenames and logos, corporate names, trade secrets 
or other proprietary rights, technical notes, lab notes, industrial design 
applications, rights to products under development, and computer software 
(transferred with source code and available documentation for software 
owned by Seller); 


(iv) the ‘‘Personal Property’’, which shall include all machinery, parts, equip- 
ment, supplies, furniture, computer hardware, automobiles and vehicles 
and other tangible personal property; 


(v) accounts receivable; 


(vi) _ the ‘‘Records”’, which shall include originals or duplicate copies of all books 
of account, general ledgers, sales invoices, accounts payable and payroll 
records, customer lists, supplier lists, reports, correspondence, sales and 
promotional literature, engineering lab books production records, inven- 
tory and sale records; and 


(vii) goodwill of the Business, together with the exclusive right of Buyer to rep- 
resent itself as carrying on the Business in continuation of and in succession 
to Seller and the rights to use any words indicating that the Business is so 
carried on. 


By article 2.04 of the sale agreement, Senstar agreed to assume certain liabilities ComDev had 
incurred in relation to “the Business’’. 


10. Article 6.01 of the sale agreement required that the parties enter into a separate person- 
nel agreement, pursuant to which employees of “‘the Business” were to be offered employment by 
Senstar effective on the closing date, at compensation levels at least comparable to those in effect 
immediately prior to that date. Senstar also agreed to credit transferred employees with all years of 
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service with ComDev and its affiliates and to assume ComDev’s liability and responsibility with 
respect to unpaid vacation pay, workers compensation claims and other employment related mat- 
ters. Pursuant to the personnel agreement, Senstar offered employment to 40 ComDev employees. 
37 accepted. 


dd. Article 6.04 of the sale agreement made it a condition of closing that both Control Data 
Canada, Ltd. and Control Data Corporation enter into a non-competition agreement. The terms 
of that agreement require that neither ComDev nor Control Data Corporation shall compete with 
Senstar by researching, designing, developing, manufacturing or selling personnel-intrusion detec- 
tion products, systems or technology to customers any where in the world for a period of seven 
years after the closing date. 


2. The sale agreement called for a payment by Senstar to ComDev of $5,860,000.00, which 
was allocated among the purchased assets in the manner set out in this schedule to the agreement: 


COMUPTING DEVICES COMPANY 
SALE OF SECURITY SYSTEMS OPERATION 


ALLOCATION OF PURCHASE PRICE AMONG THE ASSETS 





Receivables $ 288,000 
Inventory 1,909,000 
Fixed Assets 
Equipment & 
Cable Manufacturing Equipment 767,000 
Patents 2,196,000 
Goodwill 700,000 
$5,860,000 
13. Prior to the sale, the manufacturing in quantity of devices developed by ComDev’s 


security systems department had been performed by ComDev’s manufacturing division, which was 
also involved in the manufacturing of other ComDev products. The agreement between ComDev 
and Senstar excludes from the sale ‘‘all fixed assets used in manufacturing except (i) as provided in 
Section 6.03 of this Agreement and (ii) manufacturing equipment used principally in the Busi- 
ness’’. The thrust of the evidence is that few of the assets which had been used by ComDev to man- 
ufacture security systems in quantity could have been said to have been used principally for that 
purpose. As a result, Senstar did not acquire those items in this transaction. 


14. Counsel for Senstar argues that without a manufacturing capability, the bundle of assets 
transferred by the sale agreement did not constitute a viable commercial operation and, hence, did 
not constitute a “‘business” within the meaning of section 63. There is no evidence or suggestion, 
however, that the equipment necessary to manufacture the ComDev products is particularly hard 
to obtain nor, indeed, that there would be any difficulty in contracting out the manufacture of 
these products. Counsel for the respondent acknowledges that the patents and technical expertise 
transferred by the agreement were the essential elements of the commercial activity which centred 
on ComDev’s security systems products. We are not persuaded that the exclusion from the sale of 
manufacturing equipment not unique to the production of these products in any way detracts from 
the otherwise very strong character of the transaction as a “‘sale of business”’ within the meaning of 
section 63 of the Act. 
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15: The respondent’s other main argument was that what might otherwise appear to be a 
sale of part of ComDev’s business to Senstar should not be so characterized when the assets pur- 
chased were intended to be and came to be used by Senstar in its own similar, pre-existing busi- 
ness. Reference was made to paragraph 19 and following of the Board’s decision in Grand Valley 
Ready Mixed Concrete Supply Limited, [1981] OLRB Rep. June 663. In that decision, and in other 
decisions referred to in it, the Board found that a sale or transfer of physical assets only between 
two employer engaged in similar businesses did not constitute a sale of part of the sellers business 
within the meaning of section 63 when the assets sold were peripheral or incidental to the seller’s 
business and there was no accompanying transfer of customer lists, accounts receivable, sales con- 
tracts or goodwill and no undertaking by the vendor not to compete with the purchaser. The situa- 
tions dealt with in those decisions are clearly distinguishable from this one. The transaction here 
does include a transfer of customer lists, accounts receivable, sales contracts and goodwill, as well 
as an undertaking by the vendor and its corporate relative not to compete with the purchaser in the 
market formerly served by the “‘Business” which was the subject of the sale agreement. Senstar 
sought both to protect and enlarge its business by obtaining as a going concern and continuing 
ComDev’s similar business. In so far as it was feasible to do so, the transaction contemplated Sens- 
tar’s stepping into the shoes of ComDev in ComDev’s relationship with its existing customers. It 
naturally planned to rationalize the two operations and integrate the ComDev product lines with 
its own, and the evidence is that this is being done. 


16. That this sort of situation can involve a sale of business to which subsection 2 or 3 of 
section 63 would otherwise be applicable is apparent from the language of subsection 6 of section 
63, which provides that: 


(6) Notwithstanding subsections (2) and (3), where a business was sold to a person who carries 
on one or more other businesses and a trade union or council of trade unions is the bargaining 
agent of the employees in any of the businesses and such person intermingles the employees of 
one of the business with those of another of the businesses, the Board may, upon the application 
of any person, trade union or council of trade unions concerned, 


(a) declare that the person to whom the business was sold is no longer bound 
by the collective agreement referred to in subsection (2); 


(b) determine whether the employees concerned constitute one or more appro- 
priate bargaining units; 


(c) declare which trade union, trade unions or council of trade unions, if any 
shall be the bargaining agent or agents for the employees in such unit or 
units; and 


(d) amend, to such extent as the Board considers necessary, any certificate 
issued to any trade union or council of trade unions or any bargaining unit 
defined in any collective agreement. 


Subsection 6 recognizes that the purchaser of a business may have a pre-existing business. Subsec- 
tion 2 or 3 of section 63 will preserve bargaining rights with respect to those employees of the suc- 
cessor who are employed by it in the business it purchased by the predecessor. These are to be dis- 
tinguished from persons employed by the successor in its pre-existing business. The focus is not on 
whether any particular employee of the successor was previously employed by the predecessor, it is 
on identifying the business in which the successor employs the employee. When an employer pur- 
chases a competitor’s business and integrates that business with a similar pre-existing business, 
those employed in the purchased business may become so intermingled with those engaged in the 
pre-existing business that the distinction contemplated by subsection 2 and 3 of section 63 becomes 
difficult or impossible to maintain. Subsection 6 was intended to deal with that sort of situation. 


[1989] OLRB REP. NOVEMBER 1167 


The fact that the predecessor’s business is so similar to the purchaser’s pre-existing business as to 
make it hard to distinguish the two after the alleged sale is no basis for a conclusion that there has 
been no sale of the predecessor’s business to the successor. 


ae We are satisfied that the transaction between ComDev and Senstar was a sale of a busi- 
ness within the meaning of subsection 2 of section 63 of the Act. We turn, then, to the question 
whether the bargaining rights preserved by that section can extend to any of those now employed 
by Senstar. 


18. When the sale occurred, ComDev and SEAC were parties to a collective agreement 
(“the SEAC/ComDev agreement’) with effect from November 1, 1987 to October 31, 1989. Arti- 
cles 2:01 and 2:04 of the agreement provided: 


ARTICLE 2 - RECOGNITION 


2.01 The Company recognizes the “Salaried Employees Alliance of ComDev’”’ as the sole 
Collective Bargaining Agent for those employees who are based in the greater Ottawa 
Area, who are covered by job descriptions for the following classifications: 


PROFESSIONAL TECHNICAL 
Junior Engineer 

Intermediate Engineer 

Engineer 

Senior Engineer 


PROFESSIONAL ADMINISTRATIVE 
Junior Contract Administrator 
Intermediate Contract Administrator 
Contract Administrator 

Senior Contract Administrator 


Junior Program Analyst 
Intermediate Program Analyst 
Program Analyst 

Senior Program Analyst 


Junior Programmer 

Programmer 
Programmer/Analyst 

Systems Analyst 

Intermediate Procedures Analyst 
Technical Support Analyst 

Data Base Analyst 


Junior Estimator 

Intermediate Estimator 

Estimator 

Senior Estimator 
Excluding all employees who are: 


(a) Classified as Field Representatives 


(b) Classified in other job classifications not represented by SEAC defined 
above, except in accordance with 2:04 below. 


(c) Employees hired specifically for assignment to sites not controlled by the 
Company. 
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2:04 Any additions to Company job classifications where the work is covered by Article 
2:01 or changes to the list of job classifications in Article 2:01 or the work being per- 
formed therein, shall be mutually agreed to by both parties. In the event the parties 
cannot reach mutual agreement, the dispute will be subject to the grievance and arbi- 
tration procedure. Copies of any new job titles or job descriptions, if any, will be pro- 
vided to SEAC for its use. 


[emphasis added] 


The respondent’s facilities are located at Carp, Ontario, in the Township of West Carleton. The 
respondent contends that Carp does not fall within “the greater Ottawa Area”’ and that, therefore, 
it has no employees to whom bargaining rights preserved by subsection 2 of section 63 might 
extend. Counsel initially argued that this is a sufficient basis for dismissal of the application. He 
acknowledged, however, that the question whether the applicant has bargaining rights for employ- 
ees of the respondent ‘‘based in the greater Ottawa Area’’ might not be necessarily turn on 
whether there were any such employees at the time of the application. The question of the geo- 
graphic scope of the bargaining rights preserved by section 63(2) does, however, go to whether 
there has been intermingling within the meaning of subsection 63(6) and to the formulation of a 
voting constituency for the purpose of any representation vote conducted pursuant to that subsec- 
tion. 


19% The phrase ‘‘the greater Ottawa Area’”’ is not a legal term of art. The City of Ottawa is a 
legal entity. Carp is not in the City of Ottawa, nor is Bells Corners, the location of the main facili- 
ties of ComDev to which the SEAC/ComDev agreement clearly was intended to and did apply. 
Carp and the Township of West Carleton do fall within the Regional Municipality of Ottawa- 
Carleton, which was established by statute several years before ComDev and SEAC entered into 
their first collective agreement in 1975. Counsel for the respondent argues that if the parties to that 
agreement had intended to cover the Regional Municipality of Ottawa-Carleton, they would have 
used those words. The National Capital Act, R.S.C. 1985, c. N-4, established and continues a 
National Capital Region which takes in portions of Ontario and Quebec, including the City of 
Ottawa and Bells Corners but excluding Carp. Counsel noted that ‘‘National Capital Region” had 
been substituted for “‘greater Ottawa area”’ in post-sale notions between SEAC and ComDev, and 
argued that this was the most sensible interpretation of “greater Ottawa area’’. Counsel for the 
respondent also referred to the 1988/89 edition of a commercial publication entitled “Greater 
Ottawa City Directory”, which covers the City of Ottawa as well as Vanier, Rockcliffe Park and 
those portions of Gloucester and Nepean adjacent to the City of Ottawa. Bells Corners is in Nep- 
ean. 


20; We were provided with two maps from which the relative positions of Carp, Bells Cor- 
ners, the City of Ottawa and other relevant locations may be ascertained. Counsel for the respon- 
dent also asked that we “take a view” of Bells Corners, Carp and the intervening rural country- 
side. We declined his request. We understood from the witnesses that Carp and a good deal of the 
country side between it and Bells Corners is rural in nature. It did not appear to us that taking a 
view of that countryside would assist us in understanding what SEAC and ComDev might have 
meant by the words “‘in the greater Ottawa area” when they first agreed to the use of those words 
in 1975. 


PAN The applicant called two witnesses who had been involved in the negotiation of the first 
agreement between SEAC and ComDev in 1975. Edward R. Barrett had acted in those negotia- 
tions as Director of Industrial Relations for ComDev. Graham Wright had been one of SEAC’s 
representatives in those original negotiations. Both witnesses agreed that during those negotiations 
there were no discussions between the parties about the precise geographic boundaries of “‘the 
greater Ottawa Area’’. 
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22. Both parties had been aware in 1975 that ComDev owned a facility in Stittsville, 
Ontario at which engineers had been employed until one or two years previously. Mr. Wright tes- 
tified that in discussions among themselves at the time, the SEAC negotiating team had concluded 
that ‘‘the greater Ottawa Area’’ included Stittsville. They saw the phrase “‘the greater Ottawa 
Area”’ as distinguishing Control Data’s ComDev operations in the Ottawa area from other Control 
Data operations like those in Mississauga, Ontario. Mr. Wright said his personal understanding 
was that anything within commuting distance of Ottawa would be covered, but acknowledged that 
there was no specific discussion of this at the bargaining table. 


23. Mr. Barrett testified that in agreeing to the phrase ‘“‘the greater Ottawa Area’’, he and 
ComDev would certainly have had Stittsville in mind, as the company had property there. He 
noted that prior to 1975 the company had also had operations in the ‘‘east end of Ottawa”’ farther 
to the east of Bells Corners than Stittsville was to the west. He observed that ComDev’s business 
involved light manufacturing which could easily be set up in any space. He felt the phrase “the 
greater Ottawa Area” would certainly have been thought to extend to include locations as far from 
Bells Corners as Stittsville and Carp. 


24. When it negotiated its first collective agreement with SEAC, ComDev was already 
party to a collective bargaining relationship with another trade union called the Employee Associa- 
tion Computing Devices Company. Counsel for the respondent put before us the recognition 
clauses from various of the collective agreements between ComDev and that Employee Associa- 
tion. The agreement covering the period December 1, 1961 to November 30, 1962 covered “‘Em- 
ployees in its number one and two plants located at Bells Corners, Township of Nepean, Ontario.” 
The recognition clauses in the two agreements covering the period December 1, 1962 to September 
30, 1966 used the language just quoted and added to it the words “and also at the Aerophysics 
Range near Stittsville, Ontario.”” The agreement covering the period October 1, 1966 to Septem- 
ber 30, 1968 recognized the Association as collective bargaining agent “‘for those employees 
located in plants or sites controlled by the company in the greater Ottawa area and Stittsville, 
Ontario.”’ We were not provided with a copy of the collective agreement in effect in 1975, but the 
most recent collective agreement between ComDev and the Employees Association uses the same 
language as appears in the 1966-68 agreement. 


2). Counsel for the respondent invites us to conclude from this that ‘“‘the greater Ottawa 
area” must have been something which excluded Stittsville. He established by his cross-examina- 
tion of them that both Mr. Barrett and Mr. Wright would have had some awareness in 1975 of the 
collective agreement then in effect between ComDev and the Employees Association when they 
negotiated the first SEAC collective agreement. He asked Mr. Barrett whether the Employee 
Association agreement had served as a model for the negotiations with SEAC. Mr. Barrett said it 
had not. Counsel for the respondent did not put the language of the contemporaneous Employees 
Association agreement to either Mr. Barrett or Mr. Wright. They were not asked how they could 
have felt the words “‘the greater Ottawa area” included Stittsville in the face of the language used 
in the Employee Association agreement. They were thus deprived of the opportunity to answer an 
argument which challenged the reasonableness of their understanding of the language they had 
used, and the Board was deprived of the benefit of whatever answer they might have given had 
counsel put to them the point he later argued to us. In the circumstances, we do not think that the 
language used in the Employee Association agreements can weigh in favour of any particular inter- 
pretation of the language of the first agreement between SEAC and ComDev. 


26. While the meaning of the words “the greater Ottawa Area” was never the subject of 
explicit agreement or discussion between SEAC and ComDev at the bargaining table, it is appar- 
ent that neither party intended SEAC’s bargaining rights to be limited to the particular location at 
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which ComDev then employed persons in the job classifications referred to in the recognition 
clause. Both parties contemplated the possibility that ComDev might in future employ persons in 
such job classifications as far from Ottawa as Stittsville. The fact that they used the vague phrase 
‘““sreater Ottawa Area’ rather than a well defined one like “Regional Municipality of Ottawa- 
Carleton” or “Township of Nepean” suggests that neither party was particularly concerned to 
place precise geographic limits on the scope of SEAC’s bargaining rights. 


Dat he Counsel for the respondent argued that the scope should be limited to urban or built-up 
areas by way of analogy with the commercial directory to which he drew our attention. We do not 
accept that argument. There is no evidence that such a directory existed or was known to or 
referred to by SEAC and ComDev in 1975. Moreover, the directory uses the word “‘City”’ in its 
title; the parties to the SEAC/ComDev agreement did not use the word “City” or any other lan- 
guage limiting the phrase “greater Ottawa Area”’ to the urban or built-up area around the City of 
Ottawa. 


28. We also reject the suggestion that the amendment SEAC and ComDev made to their 
recognition clause after the sale can be of any assistance in interpreting the unamended clause. The 
respective understandings of SEAC and ComDev of the meaning of the phrase “the greater 
Ottawa Area’ would only be one of several factors which might have influenced their agreement to 
adopt a more certain cescription of their agreement’s geographic scope. 


Do: From the maps with which we were provided, it appears that Stittsville and Carp are 
roughly (within 10 to 15 per cent) the same distance ‘‘as the crow flies” from the Parliament build- 
ings in Ottawa, although Carp is noticeably farther than Stittsville by road. In all the circum- 
stances, we are satisfied that the parties to the original SEAC/ComDev agreement intended the 
words “‘in the greater Ottawa area” to be interpreted liberally, and that on an appropriately liberal 
interpretation “the greater Ottawa area” includes Carp, Ontario. 


30. Prior to July 19, 1989, the constitution of SEAC only contemplated membership by 
employees of ComDev. When it became apparent that some of the employees it represented were 
to become employees of Senstar, it was proposed that the constitution be amended to permit mem- 
bership by employees of companies other than ComDev. Amendment is provided for in Article 10 
of SEAC’s constitution: 


ARTICLE 10, AMENDEMENTS TO CONSTITUTION AND BY-LAWS 





(a) | Proposed amendments to this constitution and By-Laws must be submitted in writing 
to the Secretary. The proposed change must be posted prior to a general meeting for 
at least 10 working days. 


(b) Ratification of any such change shall be either by: 


(i) A vote at a meeting where a least 50% of the membership cast ballots 
which are not abstentions or spoiled 


(ii) | Where the conditions of (i) above are not met, a ballot will be held on 
Company premises. 


(c) Ratification will be by a two thirds majority vote under the conditions outlined in para 


(b). 


A general meeting of members was called for July 27, 1989, to consider the proposed amendment 
to the constitution’s membership provision. Less than half of the total membership attended. The 
amendment was then the subject of a ballot held on the company’s premises. The ballots were 
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counted sometime on or after August 4, 1989. 123 of the ballots cast favoured the amendment; 18 
ballots opposed it. 


Sue It is common ground that notice of the general membership meeting was given only 10 
calendar days prior to the date on which it was held. The respondent challenged the applicant to 
prove that notice of the proposed constitutional amendment had been given at least 10 working 
days prior to the meeting, as required by the applicant’s constitution. The applicant rose to the 
challenge. Francis Wormleighton testified that she posted a document containing the text of the 
proposed amendment at least 10 working days prior to the general membership meeting at which it 
was considered. She could not be sure whether it was posted exactly 10 days prior. She remembers 
thinking she had made the deadline without much time to spare. In cross-examination, she 
acknowledged that a copy of the notice in her possession bore a note in her handwriting indicating 
that it had been posted on July 16, less than 10 working days prior to the meeting. Ms. Wormleigh- 
ton testified that she put that note on the document some time after the meeting was held and that 
it was clearly inaccurate, as the July 16th had been a Sunday and she had never been at work on a 
Sunday. 


a2. Counsel for the respondent invited us to conclude that the notice requirement of the 
applicant’s constitution had not been complied with in the attempt to amend it so as to permit 
membership by employees of companies other than ComDev. As a result, he argued, employees of 
Senstar were not eligible for membership in SEAC. Even if the amendment had been effective, he 
argued, it had only become effective sometime after August 2, 1989, so that employees of Senstar 
had not been eligible for membership in SEAC on the day of sale of business occurred. Counsel for 
the respondent argues that section 63 should not be so interpreted as to give a trade union bargain- 
ing rights for employees for whom it could not be certified. 


Bo: Counsel for the respondent is inviting us to read into section 63 words which are simply 
not there. Section 63 says that a trade union will continue to have bargaining rights for employees 
in a particular business even if the identity of their employer changes. The section does not say that 
this is so only when the trade union can show that it could have been certified to represent the 
employees of the successor in the sold business. One of the main points of the section is that a 
trade union should not have to satisfy the certification requirements of the Act in those circum- 
stances. Even if the proposition advanced by counsel for the respondent could somehow be read 
into section 63, it is by no means clear that the unamended provisions of the SEAC constitution 
would have stood in the way of its being certified, bearing in mind the deeming provisions of clause 
1(1)C) and subsection 103(4) of the Act. 


34. It is noteworthy that no employee affected by this application complains about the state 
of SEAC’s membership requirements, nor is there any evidence that any member of SEAC chal- 
lenges the validity of the proceedings which its Executive says resulted in the amendment of the 
membership provisions of its constitution. It might be argued that the failure to give a full 10 work- 
ing days notice of the proposed amendment part of the general meeting called to consider would 
not be a substantial defect when it is not claimed that a vote conducted at that meeting brought the 
amendment into effect. In any event, while the evidence of compliance with the notice provisions 
is less than overwhelming, there is no evidence to refute it. If the question whether there has been 
compliance is relevant to the outcome of this application, we are prepared to find that there was 
such compliance. 


35. Accordingly, we find that the transaction between ComDev and Senstar which closed 
on August 2, 1989 was a sale of business to which subsection 63(2) of the Act applies. From and 
after that date, therefore, Senstar was bound by the collective agreement between SEAC and 


LIZ 


ComDev as though it had been a party thereto. Having regard to the agreement of the parties, we 
find that Senstar has intermingled employees in the business it purchased with employees in the 
business it was carrying on at the time of the purchase. The employees concerned constitute a sin- 
gle appropriate bargaining unit in which we direct that a representation vote be conducted. The 
voting constituency for the purpose of that representation vote shall consist of 


all employees of the respondent based in the greater Ottawa Area, who are covered by job 
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descriptions for the following classifications: 


PROFESSIONAL TECHNICAL 
Junior Engineer 

Intermediate Engineer 

Engineer 

Senior Engineer 


PROFESSIONAL ADMINISTRATIVE 


Junior Contract Administrator 


Intermediate Contract Administrator 


Contract Administrator 
Senior Contract Administrator 


Junior Program Analyst 
Intermediate Program Analyst 
Program Analyst 

Senior Program Analyst 


Junior Programmer 

Programmer 
Programmer/Analyst 

Systems Analyst 

Intermediate Procedures Analyst 
Technical Support Analyst 

Data Base Analyst 


Junior Estimator 
Intermediate Estimator 
Estimator 

Senior Estimator 


Excluding all employees who are: 


(a) 
(b) 


(c) 


For purposes of clarity, the phrase ‘“‘the greater Ottawa area” includes the respondent’s existing 
facilities in Carp, Ontario. 


36. All those employed in by the respondent in the voting constituency on the date of this 
decision who are so employed when the vote is conducted will be eligible to vote. Voters will be 
asked whether or not they wish to be represented by the applicant in their employment relations 


with the respondent. 


Classified as Field Representatives 


Classified in other job classifications not represented by SEAC defined 
above, except in accordance with 2:04 below of the collective agreement 
between Computing Devices Company and The Salaried Employees Alli- 
ance of ComDev dated November 24, 1987. 


Employees hired specifically for assignment to sites not controlled by the 


Company. 
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BT: Unless the parties agree on the substitution of some other phrase for the phrase “‘in the 
greater Ottawa area’’, the words we have used to describe the voting constituency will be the 
words used to describe the appropriate bargaining unit in any declaration under subparagraph 
63(6)(c) following the conduct of the vote. 


38. We direct that the parties meet with a Labour Relations Officer to be assigned by the 
Board’s Manager Field Services, at a place and time appointed by that Labour Relations Officer, 
to discuss arrangements for the conduct of the vote we have directed. 


3472-84-JD United Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and Canada, Local 463, Complain- 
ant v. Labourers’ International Union of North America, Local 597 and Steen 
Contractors Limited, Respondents v. Milne and Nicholls/Vanbots Joint Venture, 
Intervener #1 v. Labourers’ International Union of North America Ontario Pro- 
vincial District Council, Intervener #2 v. Valentine Enterprises Contracting, a 
Division of Valentine Developments Limited, Intervener #3 v. Metropolitan 
Toronto Sewer and Watermain Contractors Association, Intervener #4 v. Ontario 
General Contractors Association, Intervener #5 v. The Ontario Pipe Trades 
Council of the United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and Canada, Intervener #6 v. 
Canadian Automatic Sprinkler Association, Intervener #7 v. United Association 
of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the 
United States and Canada Local Union 853, Intervener #8 v. International Broth- 
erhood of Electrical Workers Construction Council of Ontario, Intervener #9 


Construction Industry - Sector Determination - Installation of storm sewer pipe and 
catch basins on private property - Characteristics of excavation work a function of purpose of exca- 
vation - End use being sewer - Work characteristics distinct and same irrespective of installation on 
private property - Work typically performed by speciality contractors - Statutory scheme not requir- 
ing Board to exercise discretion with view to enlarging ICI sector - Work within sewers and water- 
mains sector 


BEFORE: Harry Freedman, Vice-Chair, and Board Members W. Gibson and C. A. Ballentine. 


APPEARANCES: L. C. Arnold for the complainant; A. M. Minsky, Q.C. for Labourers’ Interna- 
tional Union of North America, Local 597 and Labourers’ International Union of North America 
Ontario Provincial District Council; no one appearing for Steen Contractors Limited, Ontario 
General Contractors Association, Milne Nicholls/Vanbots Joint Venture, and Canadian Automatic 
Sprinkler Association; Richard J. Charney for Metropolitan Toronto Sewer and Watermain Con- 
tractors Association and Valentine Enterprises Contracting; A. J. Ahee and Lionel G. Clarke for 
The Ontario Pipe Trades Council of the United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States and Canada and United Association of 
Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and 
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Canada Local Union 853 and International Brotherhood of Electrical Workers Construction Coun- 
cil of Ontario. 


DECISION OF THE BOARD; November 2, 1989 


Le One of the issues that the parties to this proceeding disagreed over was whether the 
work of installing storm sewers and manholes within the property lines and outside the perimeter 
of buildings at the General Motors stamping plant project in Oshawa came within the industrial, 
commercial and institutional sector of the construction industry. The Board in this decision deter- 
mines that issue. 


2 The complainant filed a complaint under section 91 of the Labour Relations Act over 
the assignment of work described as the handling and installation of storm sewer pipe and catch 
basins between the building and property lines at the General Motors stamping plant project - 
Oshawa (not including excavation and back filling), to members of the respondent Local 597. By 
decision dated April 3, 1985, the Board issued an interim order on the parties’ agreement directing 
that a composite crew made up of members of the complainant and the respondent Local 597 be 
assigned to perform the work in dispute. Subsequently, after the work in dispute had been com- 
pleted, the complainant sought leave of the Board to withdraw the complaint. By decision dated 
May 15, 1986, [1986] OLRB Rep. May 677, the Board refused to consent to the withdrawal of the 
complaint. The Board noted in that decision that these proceedings would continue, but that the 
complainant was free to withdraw from them and leave the matter to be decided based on the evi- 
dence and representations made by the remaining parties. The complainant continued as an active 
party in this proceeding. 


es When the hearing of this matter resumed, the Board ruled, by decision dated January 9, 
1987, [1987] OLRB Rep. Jan. 137, that it would first hear and determine into which sector of the 
construction industry the work in dispute fell. As a result, a number of parties were subsequently 
added as interveners in the proceeding by decision dated October 30, 1987. 


4. Pursuant to the Board’s decisions of January 9, 1987 and October 30, 1987, the Board 
received extensive and detailed evidence and representations over numerous days of hearing and 
lengthy written argument following the conclusion of the hearings. 


D: The position of the parties over the sector issue can be stated simply: the complainant 
and interveners #6, 8 and 9 asserted that the work in dispute came within the industrial, commer- 
cial and institutional sector of the construction industry; the respondent Local 597 and interveners 
#2, 3, 4 and 5 asserted that the work in dispute came within the sewers and watermains sector of 
the construction industry. The respondent Steen Contractors Limited and interveners #1 and 7 did 
not participate in the hearings nor did they submit written argument relating to the sector issue. 


6. The original description of the work in dispute involved the handling and installation of 
storm sewers and catch basins within the property but outside the buildings at General Motors in 
Oshawa. The evidence established that the actual work in dispute did not involve catch basins, but 
rather manholes. The difference between the original description of the work in dispute and the 
evidence as to the actual work in dispute was not material to the resolution of the sector issue. 


Ts Steen Contractors Limited contracted with Valentine Enterprises Contracting for the 
supply and installation of outside storm sewers and manholes, which included excavating trenches 
and providing the necessary supports for the safe installation of the storm sewers. The storm sew- 
ers were to be connected to existing sewer lines on General Motors’ property. The storm sewer 
pipe to be installed by Valentine consisted of 225 feet of 15 inch diameter concrete pipe. It was 
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placed in trenches to a depth of between 10 feet and 15 feet from approximately 5 feet from the 
building and connected to an existing 36 inch diameter storm sewer pipe. There were three man- 
holes also installed along that length of pipe. 


8. The work that is the subject of the complaint under section 91 did not include the exca- 
vation and backfilling aspects of the sewer installation. Nevertheless, the parties adduced consider- 
able evidence above the excavating and trenching work associated with sewer construction. 


or Counsel for the complainant sought to introduce evidence, through cross-examination, 
about the work related to the installation of underground storage tanks at the General Motors 
project. The nature of that cross-examination would have explored, among other things, the 
nature of the excavation work associated with that kind of underground installation. The Board 
ruled that that line of cross-examination was irrelevant for reasons set out in its decision of Decem- 
ber 16, 1987. The Board also stated clearly in that decision that this proceeding and decision was 
not going to establish the line of demarcation between the sewers and watermains sector and the 
industrial, commercial and institutional sector, but rather would only decide the sector into which 
the work in dispute came. 


10. The evidence made it abundantly clear that the characteristics of excavation work asso- 
ciated with sewer construction varied depending on the size of pipe and the depth and location of 
the trench. The evidence concerning excavation work related to firemain and watermain construc- 
tion also established that the work characteristics of such excavation work varied, although not to 
the same degree as sewer excavation, because of the smaller range of sizes of pipe and the location 
and depths of the trenches into which those mains were placed. Watermains and firemains, when 
laid in trenches excavated for those lines only, were generally closer to the ground surface than 
sewer pipe and because such lines involved generally smaller diameter pipe, the excavation work 
associated with watermains and firemains generally involved shallower and narrower trenches than 
sewer pipe installation. 


A. It seemed clear to us that the characteristics of excavation work are a function of the 
purpose of the excavation. We assume for purposes of this decision that excavation work for 
underground electrical conduit, storage tanks and process piping will also vary depending on the 
size of the item or pipe to be installed and the depth and location of the installation and that some 
characteristics of that excavation work are similar or identical to excavation work for sewer and 
watermain installation. 


12, The Board noted in its December 16, 1987 decision that the installation of underground 
fuel storage tanks was not work within the sewers and watermains sector. Given the location and 
purpose of that construction on private property in connection with an industrial facility, we 
assumed that that type of construction work came within the industrial, commercial and institu- 
tional sector. Therefore, the excavation work associated with that installation would also come 
within that sector. It would be anomalous to conclude that excavation work carried out to install an 
underground fuel storage tank and the actual installation of that fuel storage tank are in different 
sectors of the construction industry. 


13; It appeared to us that excavation work characteristics may differ depending on the pur- 
pose of the excavation. Nevertheless, excavation work for different purposes may share some of 
the same characteristics. While excavation work to install process piping and electrical conduit may 
be similar to the excavation work associated with the installation of firemains, watermains and sew- 
ers, it is not only the characteristics of the excavation work that determines the sector of the con- 
struction industry into which the work falls. 


1176 [1989] OLRB REP. NOVEMBER 


14. Section 117(e) of the Labour Relations Act defines “‘sector” as a division of the con- 
struction industry as determined by work characteristics and includes the industrial, commercial 
and institutional sector, the residential sector, the sewers and watermains sector, the roads sector, 
the heavy engineering sector, the pipeline sector and the electrical power systems sector. “Con- 
struction industry”’ is defined by section 1(1)(f) of the Act as businesses that are engaged in con- 
structing, altering, decorating, repairing or demolishing buildings, structures, roads, sewers, water 
or gas mains, pipelines, tunnels, bridges, canals or other works at the site thereof. Sections 117(e) 
and 1(1)(f), when read together, suggest that certain businesses may, by undertaking particular 
kinds of work, exhibit common characteristics, and when engaged in work specifically mentioned 
in both sections 1(1)(f) and 117(e) are likely to come within the sector that describes the work per- 
formed. While businesses which undertake activity referred to in section 1(1)(f) may fall into more 
than one sector of the construction industry depending on the construction activity undertaken, it 
is significant, in our view, that sewers and watermains are specifically mentioned in both sections 
1(1)(f) and 117(e). 


15. The Board in Heavy Construction Association of Toronto, [1973] OLRB Rep. May 245 
commented on the similarity of terms appearing in what is now sections 1(1)(f) and 117(e). The 
Board noted at 248: 


Although certain terms appearing in the definition of construction industry also appear in clause 
(e) of section 106 [now 117(e)], the relationship between these two definitions is not sufficient to 
afford any assistance in interpreting the meaning of the term sector. 


It seems to us that the use of the term ‘‘work characteristics” in section 117(e) and the appearance 
of identical terms in both sections 117(e) and 1(1)(f) does suggest that work characteristics may 
also include the characteristics of the particular businesses that are undertaking the work referred 
to in both sections. We believe that it is relevant to our determination of sector to examine the 
characteristics of the particular segment of the businesses that are engaged in the kinds of work 
described in section 1(1)(f) and which are specifically identified as a sector of the construction 
industry in section 117(e) and whether those businesses have distinct work characteristics. 


16. The Board in West York Construction Limited, [1983] OLRB Rep. Dec. 2132, in deter- 
mining a sector issue, relied on the practice that had developed with residential apartment build- 
ers. It also noted that the General Contractors Association, which represented general contractors 
engaged in industrial, commercial and institutional construction, did not oppose using the practice 
that had developed with respect to classifying mixed use buildings as a way of defining the sector 
into which construction of a mixed use building came. It therefore appeared to us that an estab- 
lished industry practice is certainly relevant, and may be significant, in assessing into which sector 
of the construction industry certain work falls. Having reached that conclusion, we also adopt the 
caution expressed by the Board in West York Construction Limited at paragraph 26: 


This is not to say that local area practices or local agreements will always be determinative. 
Most projects clearly fall within one sector or another, and a local practice or agreement cannot 
alter that fact. Accordingly, an agreement to regard a clearly ICI project such as a shopping 
plaza or a school as residential would not find much favour with the Board. Rather, it is only 
with respect to those relatively small number of projects which fall into the “grey area’ between 
the sectors that a widely accepted local practice or agreement might assist in deciding how the 
project should be characterized. We would caution, however, it is possible that for one reason 
or another other relevant factors might be persuasive enough to cause the Board to conclude 
that a local practice or agreement should not be followed. Each situation will have to be deter- 
mined on the facts involved. 


1%, The evidence established that the actual work of installing the sewers and manholes that 
were the subject of dispute was virtually identical to the work of installing the same type of sewers 
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in a subdivision or under a public road. The differences that could arise related principally to the 
work associated with the excavation for the sewers. Those differences were not exclusively a func- 
tion of whether the installation was within or outside of private property lines, but rather were 
dependent upon the size of the sewer, and the depth of the required trench. Other conditions 
affecting work characteristics, such as soil conditions, obstacles and underground services including 
gas mains, electrical conduit and telephone lines may exist on private property or under public 
roads. 


18. Counsel for the complainant, joined by counsel for the interveners who supported the 
complainant, both argued that the industrial, commercial and institutional sector was primary, and 
therefore the Board should not permit any encroachment on the scope of that sector. The indus- 
trial, commercial and institutional sector is but one of several sectors of the construction industry. 
While it is the subject of a specific legislative scheme that sets it apart from the other sectors, it 
does not follow that the Board should define the line between sectors with a view to enlarging the 
reach of the industrial, commercial and institutional sector. 


19. The approach taken by the Board in defining the sector into which work falls has been 
consistent. In Heavy Construction Association of Toronto, supra, the Board analyzed the definition 
of sector at 249-50: 


Thus, it is clear that when the Legislature enumerated the specific sectors set out in the defini- 
tion it must be taken to have applied the test set out in that section when enumerating the sec- 
tors named therein. That is to say the enumerated sectors are divisions of the construction 
industry determined by work characteristics. Thus, the enumerated sectors give us a key to 
interpreting the expression ‘“‘work characteristics” and in turn once the expression work charac- 
teristics is clarified this will provide assistance in the correct interpretation of each of the enu- 
merated sectors. 


An examination of the enumerated sectors in clause (e) of section 106 [now 117(e)] leads to the 
conclusion that for all but one of the sectors listed the names given to these divisions of the con- 
struction industry relate to the use which is ultimately made of the construction. At first this may 
appear to be somewhat of a puzzle in that the connection between the use of the construction 
and the work characteristics may not be obvious. Open [sic] examination, however, it becomes 
clear that the use that is ultimately made of the construction will to a large extent determine the 
task or the work to be performed at the construction site. The task in turn will have certain char- 
acteristics which make that project distinguishable from other types of construction. Thus, each 
of the sectors enumerated, by focusing on the different end uses of the construction distin- 
guishes one type of construction from other types of construction on the basis of peculiar tasks 
which are common to that type of project. The work characteristics which distinguish one sector 
from the other sectors of the construction industry may be shown in terms of the type of prob- 
lems to be dealt with at the job site, the types of solutions resorted to at certain job sites, the 
material used, the relative importance of various specifications, the variety of skills and trades, 
and certain characteristic relations with employees. This list of characteristics is not to be 
thought of as exhaustive, but as examples of particular characteristics which differ between the 
various sectors enumerated in the Act. 


Having given a meaning to the test for determining sectors on the basis of work characteristics 
we can now turn to use this meaning as a tool for obtaining the criteria which separate one sec- 
tor from another sector of the construction industry. However, as noted above there is one sec- 
tor which unlike the other sectors enumerated in the Act does not refer to the end use made of 
the construction in that sector. This is the heavy engineering sector, which is the subject matter 
of this application. The name of this sector comes from the view that the division of the con- 
struction industry with which it is concerned has distinct peculiarities. As the name implies the 
problems faced in such construction projects are primarily engineering problems as distinct from 
design or architectural problems. Thus, for instance, these are projects in which it is more 
important that they serve their intended function rather than be attractive. The other character- 
istic of construction in this sector is that it involves the use of ‘““heavy equipment”’. That is equip- 
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ment which is capable of lifting, for example, heavy steel or concrete beams or equipment that is 
capable of moving huge amounts of earth, stone or concrete. Perhaps the classic example of a 
heavy engineering project is the construction of a large bridge. 


ay: That approach was adopted by the Board in Ecodyne Limited, [1979] OLRB Rep. July 
629. 
Pals The dispute over sector arises in this case because the work in dispute was carried out 


on private property. Nevertheless, as indicated above, the work characteristics of the work in dis- 
pute were virtually identical whether carried out on private property or under existing roads. 


22: Counsel for the complainant also suggested that to find the work in dispute came within 
the sewers and watermains sector would fractionate one construction project into different sectors. 
The difficulty with counsel’s argument arises from the concept of a construction project. Construc- 
tion projects may be large or small, may carry on for only days or weeks or may extend over many 
months or years. Construction projects will have different phases, calling for different kinds of 
work to be done. In our view, all of the work done on a particular construction project, however 
that term is defined, need not necessarily come within the same sector of the construction industry. 
This is not to say, however, that the actual construction of, for example, a mixed use 
commercial/residential building will involve work that is within the residential sector for the resi- 
dential part of the building and the industrial, commercial and institutional sector for the balance. 
That problem was noted in and commented upon in West York Construction Limited, supra, at 
2141: 


Before considering which sector the two projects in question actually came within, we would 
note that no party argued in favour of treating one part of the project as residential and another 
part as ICI. Indeed, it appears to be accepted that such an approach would not be feasible. In 
this regard, various witnesses referred to problems that would arise in bidding a job and then 
subletting the work if part was viewed as residential and part as ICI. There would also be diffi- 
culties in deciding how to characterize the initial excavation work and installation of under- 
ground services. Witnesses from both Van Bots and West York also voiced a concern that if the 
lower levels of a building were built by an ICI contractor, and the upper floors by a residential 
contractor, it would be difficult to establish which contractor was responsible for problems 
which might develop with respect to the upper floors, in that the root of the problem could lie in 
the manner in which the lower floors were constructed. 


We note parenthetically that the Board in that case seemed to suggest that underground services 
and excavation would, of necessity, come within the same sector as the building. That may have 
been the situation in that case, but the Board did not have before it the same issue that is before 
us. Furthermore, the underground services that the Board may have had in mind in that comment 
might only have been underground connections within or adjacent to the building lines since both 
building projects were located in Toronto and may have already had existing sewer and water ser- 
vices in place prior to construction. 


23. Where the construction work for a particular project is closely integrated, as would be 
the case in the construction of a building, then all of the work of that project would fall within the 
same sector. Where however the work to be done is distinct, the responsibility for it is clearly sev- 
erable and where such work appears to patently fall within one of the enumerated sectors of the 
construction industry, there is not any compelling reason to distort the concept of sector in order to 
find that all of the work on a project falls within the same sector. 


24. The installation of sewers and watermains in the construction industry has been carried 
out largely by specialty contractors who hold themselves out as sewer and watermain contractors. 
Their work involves principally the excavation and installation of sewers and watermains under 
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roads, for subdivisions and on land that will be developed and used for residential and industrial, 
commercial and institutional construction. A portion of their work also involves sewer and water- 
main installations on private property outside of building lines, generally on large industrial sites. 
Sewer and watermain contractors will also infrequently perform excavation and installation of sew- 
ers and watermains, drains and other piping within building lines as well as other kinds of excava- 
tion work. 


2D. Mechanical contractors, who are principally engaged in the construction and installation 
of mechanical services for industrial, commercial and institutional buildings and building sites will 
also, on occasion, perform sewer and watermain installation within private property outside of 
building lines. Mechanical contractors will rarely, if ever install sewers and watermains under pub- 
lic roads or in subdivision road allowances. Generally, mechanical contractors are retained to do 
sewer and watermain installation on private property as part of a larger overall mechanical contract 
for the plumbing and drain work for a building. Even in such cases, the excavation for the exterior 
sewers and water lines on a project may be subcontracted to an excavating contractor who is often 
also a sewer and watermain contractor. Indeed, the work assignment dispute arose in this case 
because the mechanical contractor subcontracted both the excavation and installation of the sewers 
to Valentine Enterprises Contracting after being awarded that work as part of its mechanical sub- 
contract from the general contractor. 


20. Unionized sewer and watermain contractors in Ontario have collective bargaining rela- 
tionships with the Labourers International Union of North America, and one or more of its Locals, 
and the International Union of Operating Engineers, Local 793. Unionized mechanical contractors 
have collective bargaining relationships with Locals of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada and per- 
haps another trade such as the Sheet Metal Workers. 


SAI In cases where a sewer and watermain contractor has installed sewers and water lines on 
private property but outside building lines, the award of that work has generally come from the 
general contractor, not the mechanical contractor. Often, the general contractor may separate out- 
side sewer and watermain installation from interior plumbing and drain work. In those cases, the 
sewer and watermain work is almost invariably subcontracted to a sewer and watermain contrac- 
tor. It appeared to us that whether outside sewer and watermain installation was part of a mechani- 
cal contract and subcontracted to a mechanical contractor or separated and awarded to a sewer and 
watermain contractor was the choice of the architects and engineers responsible for the construc- 
tion and was based on whether outside sewer work was included in either the general contractor’s 
or the mechanical contractor’s portion of the job specifications. 


Ze. The characteristics of the actual work in dispute did not differ because it was performed 
within private property lines. As one witness commented in his testimony, a sewer is a sewer is a 
sewer. That is, no matter where a storm sewer is installed, it retains its characteristic as a storm 
sewer and the work characteristics associated with its installation do not depend on whether it is on 
private property or under a road or road allowance. 


29. We have also assumed that certain characteristics of sewer and watermain installation 
would be similar, if not identical, to the work characteristics of other underground installations 
that would come within the industrial, commercial and institutional sector. While there are similar- 
ities in some of the work characteristics, such as employee skills required in excavating, machinery 
and equipment used and job site problems and solutions for both the installation of underground 
process piping, storage tanks or electrical conduit and sewers and watermains, other work charac- 
teristics are clearly different. For example, the materials and specifications for sewer and water- 
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main work are quite different from the materials and specifications for other underground services. 
Furthermore, the collective bargaining relationships will differ if a mechanical or electrical contrac- 
tor performs that work, rather than a sewer and watermain contractor. In our view the installation 
of sewers have some different and distinct work characteristics that separate sewer installation 
work from other kinds of underground service work. 


30. In the Heavy Construction Association of Toronto decision, supra, the Board made 
clear that a sector determination depended to a great extent upon the end use of the construction. 
At paragraph 16 of that decision, the Board discussed its definition of the heavy engineering sec- 
tor: 


However, if we try to to define the heavy engineering sector in terms of the emphasis of engi- 
neering problems and the use of large scale equipment, we are confronted with the problem that 
these two characteristics are not sufficient to distinguish projects which clearly fall into the other 
enumerated sectors. Thus, for instance the construction of a large refinery, steel mill, power sta- 
tion or sewage settling basin may have these same characteristics. We are thus faced with the 
potential conflict that any project in any of the sectors can arguably be placed in the heavy engi- 
neering sector if the problem is an engineering problem and the equipment used is large scale or 
heavy equipment. Clearly, section 106(e) should not be interpreted in a way to allow such an 
ambiguity or uncertainty as to the meaning of the term “‘sector’’. The problem, however, is not 
difficult to overcome. As pointed out earlier, the other sectors are defined in terms of the use 
ultimately made of the construction. This has the clear advantage of determining the sector at 
the earliest stages of the project. Thus any uncertainty as to whether the project falls in one sec- 
tor or another can be removed even before work has commenced at the job site. The removal of 
such an uncertainty is, of course, a desirable goal in labour relations and indeed the Legislature 
in its wisdom has seen fit to remove the uncertainty from the definition by labelling the other 
sectors with names designating the end use of the project. 


[emphasis added] 


Syl. In this case, the end use of the work in dispute is a sewer, albeit one that is used to carry 
rain water away from an industrial building. The work was performed by a sewer and watermain 
contractor in a manner that did not differ from the manner in which it and other sewer and water- 
main contractors install sewers on private property, under roads and in subdivisions. Its installation 
on private property did not affect the nature or quality of the work. The characteristics of that 
work, while similar to some characteristics of excavation work in the industrial, commercial and 
institutional sector, is identical to all other work that is clearly part of the sewers and watermains 
sector. We therefore conclude that the work in dispute was work which came within the sewers and 
watermains sector of the construction industry. 


32: We are fortified in our conclusion by the Board’s earlier determination in Metropolitan 
Toronto Sewer and Watermain Contractors Association, [1986] OLRB Rep. Oct. 1362. In that case, 
the Board concluded that the sewers and watermains sector included sewer work on private prop- 
erty to within three feet of a building line, regardless of the ultimate use of the property. 


55: We also wish to emphasize that our conclusion of this issue relates only to the work in 
dispute, that is, the installation of storm sewers on the General Motors’ property. As we noted 
above, other excavation work related to the installation of underground services which are not 
sewers Or watermains does not come within the sewer and watermain sector of the construction 
industry. 


34. Having regard to the foregoing, the Board hereby declares that the work in dispute in 
this proceeding comes within the sewers and watermains sector of the construction industry. 


See Should any of the parties to this complaint wish to have the merits of this work assign- 
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ment dispute determined, the Registrar must be advised within fifteen days of the date of the 
release of this decision. Otherwise it will be deemed terminated. 


0172-89-R United Brotherhood of Carpenters’ and Joiners of America Local 
Union 27, Applicant v. Supreme Carpentry Inc., Respondent 


Bargaining Unit - Certification - Construction Industry - Dependent Contractor - 
Employee - Board finding workers to be dependent contractors - Board declining to determine 
whether worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer employee 
status question to Board at later date - Certificate issuing 


BEFORE: N. B. Satterfield, Vice-Chair, and Board Members W. N. Fraser and J. Redshaw. 
DECISION OF THE BOARD; November 28, 1989 


1s This application for certification was made under the construction industry provisions of 
the Labour Relations Act on April 19, 1989. The application and reply thereto raised issues which 
required hearing by the Board and a hearing was scheduled for June 9, 1989 to receive the evi- 
dence and representations of the parties respecting those issues. The parties met with a Board offi- 
cer on that date and resolved some of the issues and narrowed others. A decision of the Board 
which issued on June 9th sets out the extent of their agreement and disagreement. The parties 
agreed that, should the Board find there to be a unit of the respondent’s employees appropriate for 
collective bargaining purposes, it should be a unit of carpenters and carpenters’ apprentices 
described so as to satisfy the requirements of subsection 144(1) of the Act. They were in dispute as 
to whether there was more than one employee of the respondent who would fall into a unit 
described in those terms. Paragraph 6 of the decision, which reads as follows, sets out how the 
Board will deal with the issue: 


6. The parties have requested the Board to authorize a Board officer to inquire into and report 
to the Board respecting those issues. Therefore, having regard to the agreement of the parties, a 
Board officer is authorized to inquire into and report to the Board on: 


(1) whether the respondent is the employer of Manuel Azevedo, Antonio Azevedo and 
Jose Guimaraes; and 


(2) the duties and responsibilities of Alde Panaro. [Aldo Panero] 


2 The Board officer held several meetings at which he received the evidence of Manuel 
Azevedo and Jose Guimaraes respecting the work which they were performing for the respondent 
and the conditions under which they had been engaged to perform it. The Board was unable to 
examine Antonio Azevedo because it was unable to summons him to attend the meetings. It was 
reported to the Board that he was not in the country. During those same meetings the Board also 
received the evidence of Aldo Panero who was called by the respondent. The applicant and 
Supreme Carpentry Inc. (hereafter ‘““Supreme’’) were represented by counsel at the meetings. Fol- 
lowing the examination of those three persons, the parties agreed to meet with the officer again on 
August 28, 1989 for the purpose of receiving the evidence of other witnesses to be called by the 
parties. The Board officer adjourned that meeting at the request of Supreme’s counsel and with 
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agreement of counsel for the applicant and, on their further agreement, rescheduled the meeting 
for September 13th. Counsel for the applicant has advised the Board that the applicant agreed to 
the adjournment of the meeting on conditions which included the condition that counsel for 
Supreme furnish applicant counsel with certain documents. Counsel for the applicant has advised 
the Board further that the documents were not produced. 


3: The officer’s meeting proceeded on September 13th as scheduled, but Supreme was not 
in attendance and was not represented at the meeting. The meeting had been scheduled to com- 
mence at 9:30 a.m. The officer delayed convening the meeting until after 10:00 a.m. and, when 
Supreme was still not in attendance and was not represented, the Board officer proceeded with the 
meeting and received the evidence of Luis Camara called by the applicant. When the applicant’s 
examination of its witness was concluded, no one had appeared to represent Supreme and, there 
being no other evidence to hear, the officer terminated his inquiry. The officer made his report to 
the Board in writing on October 25, 1989 and copies of the report were sent that same date to the 
parties together with the Board’s ‘Notice of Report of Labour Relations Officer’ in Form 68. 


4. The officer’s report to the Board contains the following statement on page 2: 


I was advised by Counsel for the Applicant at the meeting that he understood that Mr. White 
would not be attending that morning. I telephoned Mr. White who confirmed this but indicated 
that he thought that the Respondent would be in attendance. He also indicated that a letter out- 
lining his position was being sent to the Board and in this letter he would be seeking an adjourn- 
ment of the examinations on behalf of the Respondent. 


Mr. White referred to in the quotation was counsel for Supreme. No request to adjourn the meet- 
ing scheduled for September 13th was made to the Board prior to that meeting. The Board did 
receive by ordinary mail on September 13th a copy of a letter bearing the date September 12, 1989 
addressed from Mr. White to counsel for the applicant. The Board’s copy was addressed to the 
attention of the officer. The first two paragraphs of the letter state as follows: 


Further to my conversation with your secretary on September 11, 1989 please be advised that we 
have been forced to withdraw from acting on behalf of Supreme Carpentry Inc. with respect to 
this matter. 


As I informed your secretary on September 11, an adjournment is requested of the meeting 
scheduled for September 13 so as to allow Supreme Carpentry Inc. to retain new counsel. 


a: The Board has received written submissions from applicant counsel respecting the con- 
clusions the Board should make on the evidence contained in the officer’s report. The applicant 
does not request a hearing of the Board for this purpose. Supreme has neither requested a hearing 
nor made any submissions on the report within the time limits prescribed in the Board’s notice of 
the report sent to the parties. 


6. The applicant’s first position was that the Board need not deal with the evidence in the 
officer’s report in order to determine its application because of the conduct of the respondent. In 
this respect, the applicant takes the position that it was Supreme which was contending that the 
three persons claimed by the applicant to be in the unit of employees that would be appropriate for 
collective bargaining were not employees of Supreme; and, further, Supreme had abandoned its 
claim when it failed to attend the meeting with the Board officer on September 13th. The appli- 
cant’s alternate position is that the Board should find Manuel Azevedo, Antonio Azevedo and Jose 
Guimaraes to be employees of Supreme employed in the proposed unit on the date of making of 
the application, and find Aldo Panero not to be an employee within the meaning of the Labour 
Relations Act on that date and to be excluded from the unit of employees. The Board does not find 
the applicant’s first position tenable in the circumstances of this case and will decide the issues of 
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whether there is a unit of employees appropriate for collective bargaining and, if so, who are the 
persons who would be included in that unit, based on the evidence contained in the officer’s report 
to the Board. 


ie The Board finds it unnecessary to rely at all on the evidence given by Luis Camara at 
the meeting of the officer on September 13, 1989. The Board’s findings of fact herein are based, 
therefore, on the evidence of Manuel Azevedo, Jose Guimaraes and Aldo Panero as contained in 
the officer’s report having regard to the submissions thereon of applicant counsel and to the 
Board’s assessment of the relevant credibility of the witnesses based on the manner in which they 
answered the questions put to them by the Board officer and by the parties. On that basis, where 
the evidence of Aldo Panero conflicts with that of the other two witnesses, the Board prefers the 
evidence of Manuel Azevedo and Jose Guimaraes. 


8. Aldo Panero’s wife Maria owns Supreme and is its secretary. Panero is a director of the 
company and its president. Panero and his son Joe work on Supreme’s jobs. They also run its busi- 
ness and between them decide which contractors will work for it. Joe was not at work on 
Supreme’s job sites affected by this application on the date of its making. Supreme claims that 
Aldo Panero was. On the facts before the Board, even if he was at work on the date of making of 
the application, the Board finds that Aldo Panero is not an employee within the meaning of the 
Act and, therefore, would not be an employee in any unit of Supreme’s employees which the 
Board might find to be appropriate. 


9. Manuel and Antonio Azevedo are brothers and partners in a business operating in the 
style of Azevedo Carpentry, a registered name. They perform finish carpentry work on houses 
under construction and consider themselves to be self-employed. They started the business in Feb- 
ruary or March of 1988 and began doing work for Supreme around the same time. With one excep- 
tion, they worked solely for Supreme until July 1989. The exception was when they performed 
some work, at the request of Supreme, for DeSouza Carpentry when Supreme had no work for 
them. The partnership has not solicited work from contractors other than Supreme. 


10. The work which the partnership performed for Supreme usually consisted of installing 
baseboards, wood trim for windows and doors and hanging doors. The materials were supplied by 
Supreme, but consumable supplies like nails and sand paper were supplied by the partnership. It 
was paid a pre-determined amount for each house. The price per house was set by Supreme after 
discussion with Manuel Azevedo, but it is clear from the evidence that Azevedo either accepted 
the work at Supreme’s price or the partnership did not do the work. When the partnership com- 
pleted an agreed upon number of houses and Supreme had approved the work, the partnership 
invoiced Supreme for the work at the pre-determined price. It was paid the entire value of the 
invoice without any holdback. Supreme did not deduct for income tax, Canada Pension Plan, 
unemployment insurance or Ontario Health Insurance Plan. The partnership paid for supplies and 
paid Guimaraes for his work out of these payments from Supreme, after which the brothers 
divided equally the residue of the payment. $600.00 and $800.00 per house were typical prices paid 
by Supreme to the partnership, out of which the partnership paid Guimaraes $80.00 and $90.00. 
There is no evidence of the cost of the supplies. The partnership also has an employer number 
from the Workers’ Compensation Board and pays assessments to the Board for the brothers and 
Guimaraes. 


ils Supreme decides which of its houses the partnership will work on, when the work will 
begin and when it must be completed. It requires that the partnership do its work on the houses at 
the same time that other trades are at work on the project. If the partnership and Guimaraes are 
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not going to be able to work on a particular day, Supreme expects to be advised of that fact before- 
hand. When Manuel Azevedo does not work, Guimaraes does not work. 


Ps, The brothers and Guimaraes supplied the tools with which they worked. These were 
tools typical of the carpentry trade and commonly owned and supplied by carpenters who are paid 
by the hour worked. There is no evidence that the partnership or Guimaraes relied on Supreme to 
supply any tools or equipment, or that they used tools or equipment supplied by Supreme. 


13: Guimaraes receives his work from the partnership, in particular Manuel Azevedo. Gui- 
maraes works with the Azevedo brothers, particularly with Manuel, on the same houses on which 
they work. He installs baseboards at a fixed price per house. That is the only kind of work he does 
on the houses. He does not perform work for anyone other than the partnership and when it does 
not have work Guimaraes does not have work. He needs little or no direction in the performance 
of this work, but when any is required, it is clear that it comes from Manuel Azevedo and not from 
Supreme. Guimaraes is paid a fixed amount per house based on the number of feet of baseboards 
to be installed and the price the partnership has accepted from Supreme. He has no influence on 
the price the partnership charges Supreme. He is paid for his work when the partnership receives 
payment from Supreme. He is paid by cheque from Azevedo Carpentry. No deductions are taken 
from his pay for income tax, Canada Pension Plan, unemployment insurance or the Ontario Hospi- 
tal Insurance Plan. 


14. While the Board has no submissions before it from Supreme, its position from the out- 
set was that Manuel Azevedo, Antonio Azevedo and Jose Guimaraes are independent contractors. 
The applicant disputes that they are independent contractors and claims that they are employees of 
the respondent in the ordinary sense of that term, or, in the alternative are dependent contractors 
within the meaning of clause (h) of subsection 1(1) of the Act. As such, the applicant contends that 
they are included within the definition of employee in clause (i) of subsection 1(1) of the Act. Since 
that is the nature of the dispute, in the Board’s view, it is appropriate to examine the status of 
those three persons under the dependent contractor provisions of the Act. The clauses of subsec- 
tion 1(1) of the Act just referred to state: 


1.-(1) In this Act, 


(h) ‘dependent contractor” means a person, whether or not employed under a 
contract of employment, and whether or not furnishing his own tools, vehi- 
cles, equipment, machinery, material, or any other thing, who performs 
work or services for another person for compensation or reward on such 
terms and conditions that he is in a position of economic dependence upon, 
and under an obligation to perform duties for, that person more closely 
resembling the relationship of an employee than that of an independent 
contractor; 


(i) ‘“‘employee”’ includes a dependent contractor; 


15% The Board will consider first whether Manuel and Antonio Azevedo are independent 
contractors as contended by Supreme, or are employees of Supreme, as claimed by the applicant. 
They consider themselves self-employed and expect or hope to “profit”? by undertaking with 
Supreme to install carpentry trim in houses at a pre-determined price per house. Apart from that, 
there is little evidence of an independent contractor relationship between them and Supreme. They 
have little influence on the price which they are paid for each house, having to accept the price set 
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by Supreme or forgo the work. They have no significant control over the circumstances under 
which they perform the partnership’s work for Supreme. Supreme determines when they are to do 
the work. They do supply their own tools, but these are nothing more than the tools which a car- 
penter employed for an hourly wage would supply. They also provide at their cost some consuma- 
ble materials; not an uncommon practice where employees work at a piece rate in residential con- 
struction. It appears to the Board that Manuel and Antonio Azevedo are doing little more than 
supplying their own labour through their partnership to Supreme at a fixed price per unit. 


16. There is little opportunity of making a profit or risk of suffering a loss in that arrange- 
ment. It is merely a matter of whether the partnership can complete a house in fewer or more 
hours than those the brothers may have calculated in deciding to accept Supreme’s price. All of the 
partnership’s income, and consequently that of the brothers, during the period from February or 
March, 1988 to July, 1989 was derived from this kind of arrangement with Supreme. Clearly, 
Supreme’s control over the conditions under which the partnership performs finish carpentry for 
Supreme and the partnership’s dependence on Supreme for its source of income place the partner- 
ship in a position of economic dependence upon and under an obligation to perform duties for 
Supreme that makes the partnership’s relationship with Supreme resemble more that of employer 
and employee than that of a client and independent contractor. 


da: Therefore, on the totality of the evidence, the Board finds that Manuel Azevedo and 
Antonio Azevedo are dependent contractors within the meaning of clause (h) of subsection 1(1) of 
the Labour Relations Act and, by operation of clause (i) of that subsection, they are employees of 
Supreme for purposes of the Act. 


18. The Board has found, at paragraph 3 of its decision which issued June 9th, that this 
application has been made pursuant to subsection 144(1) of the Act. That subsection restricts 
somewhat the Board’s broad general authority under subsection 6(1) of the Act to determine the 
unit that is appropriate for collective bargaining purposes. Ninco Construction Ltd., [1982] OLRB 
Rep. Nov. 1692, at paragraph 5. Nothing in subsection 144(1), however, alters the statutory pre- 
scription in subsection 6(1) that “‘...in every case the [appropriate] unit shall consist of more than 
one employee...’’. Therefore, the Azevedo brothers would satisfy the mandatory minimum num- 
ber of employees in the unit described at paragraph 4 of the Board’s June 9th decision. The unit is 
described in terms of the carpenters and carpenters’ apprentices employed by Supreme. The par- 
ties consider the unit to be appropriate for collective bargaining. The description satisfies the man- 
datory provisions for a bargaining unit set out in subsection 144(1). Whether or not Guimaraes is 
found to be an employee or dependent contractor of Supreme, would not affect the description of 
the unit. The effect of including the Azevedo brothers in that unit would be to include them in a 
provincial unit of employees who are not solely dependent contractors. Subsection 6(5) of the Act, 
on the other hand, deems a bargaining unit consisting solely of dependent contractors to be a unit 
of employees appropriate for collective bargaining. The subsection is worded to allow the Board to 
include such employees in a unit with other employees, but before doing so it must satisfy itself 
that a majority of dependent contractors wish to be included in such a unit. That provision would 
seem to preclude the Board from including dependent contractors in a unit of employees who are 
not dependent contractors except with the consent of a majority of the dependent contractors con- 
cerned. However, the Board has found subsection 6(5) of the Act to be in conflict with the provi- 
sions of subsection 144(1) and, pursuant to section 138(1) of the Act, has held that subsection 
144(1) will prevail over subsection 6(5). See Lay-All Drywall Ltd. , [1988] OLRB Rep. March 308. 
The Board herein adopts the Board’s reasoning in that decision and applies it to the circumstances 
of this application. 


19. Accordingly, the Board finds that all carpenters and carpenters’ apprentices in the 
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employ of the respondent in the industrial, commercial and institutional sector of the construction 
industry in the Province of Ontario and in all other sectors of the construction industry in the 
Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of 
Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships 
of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of 
Durham, save and except non-working foremen and persons above the rank of non-working fore- 
man, constitute a unit of employees of the respondent appropriate for collective bargaining. 


20. Having settled the description of the appropriate bargaining unit and found that Manuel 
and Antonio Azevedo are employees in that unit, the Board is satisfied on the basis of all the evi- 
dence before it that, whether or not Guimaraes is ultimately found to be an employee in the unit, 
more than fifty-five per cent of the employees of the respondent in the bargaining unit, at the time 
the application was made, were members of the applicant on May 11, 1989, the terminal date fixed 
for this application and the date which the Board determines, under section 103(2)(j) of the 
Labour Relations Act, to be the time for the purpose of ascertaining membership under section 
7(1) of the said Act. 


Pa Where, as here, the Board is satisfied that the description of the appropriate bargaining 
unit has been settled and the Board can say with certainty that more than fifty-five per cent of the 
employees in that unit on the date of making of the application were members of the applicant at 
the material time, the Board has jurisdiction to issue a final certificate. See Robin Hood Multifood 
Inc., [1985] OLRB Rep. July 1159 at paragraphs 6 to 12. In that case, a question remained as to 
whether certain persons were employees within the meaning of the Act and, therefore, whether 
they were in the bargaining unit. The Board was satisfied that the resolution of the question could 
not affect either the description of the unit or the applicant’s right to be certified. The Board was 
satisfied also that, if the parties could not resolve the issue in collective bargaining, it was a ques- 
tion which could be resolved under subsection 106(2) of the Act which provides: 


If, in the course of bargaining for a collective agreement or during the period of operation of a 
collective agreement, a question arises as to whether a person is an employee or as to whether a 
person is a guard, the question may be referred to the Board and the decision of the Board 
thereon is final and conclusive for all purposes. 


The circumstances in the instant application are quite analogous. If the applicant and Supreme are 
unable to resolve in bargaining the issue of whether Guimaraes is an employee or an independent 
contractor, they can bring an application under subsection 106(2) of the Act. 


Doe Accordingly, final certificates will issue to the applicant pursuant to section 144(2) of the 
Act which states in part as follows and provides for the issuance of more than one certificate if the 
applicant has the requisite membership support: 


..., the Board shall certify the trade unions as the bargaining agent of the employees in the bar- 
gaining unit and in so doing shall issue a certificate confined to the industrial, commercial and 
institutional sector and issue another certificate in relation to all other sectors in the appropriate 
geographic area or areas. 


[emphasis added] 


Therefore, pursuant to section 144(2) of the Act, a certificate will issue to the applicant affiliated 
bargaining agent on its own behalf and on behalf of all other affiliated bargaining agents of the 
employee bargaining agency named in paragraph 2 of the Board’s decision dated June 9, 1989 in 
respect of all carpenters and carpenters’ apprentices in the employ of the respondent in the indus- 
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trial, commercial and institutional sector of the construction industry in the Province of Ontario, 
save and except non-working foremen and persons above the rank of non-working foreman. 


23. Further, pursuant to section 144(2) of the Act, a certificate will issue to the applicant 
trade union in respect of all carpenters and carpenters’ apprentices in the employ of the respondent 
in all sectors of the construction industry in the Municipality of Metropolitan Toronto, the 
Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion 
of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, 
commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman. 


1781-89-R Teamsters, Chauffeurs, Warehousemen and Helpers, Local 91, Appli- 
cant v. Trans Continental Printing Inc., Respondent v. Group of Employees, 
Objectors 


Certification - Natural Justice - Practice and Procedure - Union and employer agreeing 
on expanded bargaining unit to include group specifically excluded in posted notice to employees - 
Natural justice requiring notice to all persons possibly affected by certification - Posted notice of cer- 
tification application of itself insufficient notice to group specifically excluded from unit description - 
Board ordering reposting with expanded bargaining unit description and extending terminal date 


BEFORE: Owen V. Gray, Vice-Chair, and Board Members J. A. Rundle and P. V. Grasso. 


APPEARANCE: Linda Huebscher, John Raudoy, Kim Cullen, Gordon Kelly, Mike Martin and 
Dan Broudol for the applicant; Michel Guay, Raymond Beaulieu, Victor Marcouz, Louis Bourdon 
and Jacques Michaud for the respondent; Russel Zinn and Garry Murree for the objectors. 


DECISION OF THE BOARD; November 23, 1989 


fi: This is an application for certification in respect of which a Notice to Employees in 
Form 6 was posted in the respondent’s premises on October 27, 1989 at 4:00 p.m. Paragraph 1 of 
that notice reads as follows: 


1. TAKE NOTICE that the applicant on October 20, 1989 made application to the Ontario 
Labour Relations Board for certification as bargaining agent of employees of Trans Continental 
Printing Inc. in the following unit claimed by the applicant to be appropriate: 


‘‘All employees of the respondent in the County of Stormont, save and except group 
leaders, those above the rank of group leaders, office, clerical and sales staff, persons 
regularly employed for not more than 24 hours per week and students employed dur- 
ing the school vacation period.” 


The notice also advised employees that the terminal date fixed by the Registrar was November 1, 
1989, that the hearing of the application would take place on November 16, 1989 and that a Labour 
Relations Officer (““LRO”’’) would convene a meeting of the parties to the application on Novem- 
ber 9, 1989. 
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Pe Representatives of the applicant, the respondent and a group of employees who had 
filed a petition opposing certification of the applicant all met with the Labour Relations Officer on 
November 9, 1989. The following issues had not been resolved among them by the time the meet- 
ing concluded: 


(a) whether the applicant’s membership evidence had been filed in a 
timely manner; 


(b) whether the unit described by the applicant in its application was the 
appropriate bargaining unit or, as the respondent claimed, there 
should be two appropriate bargaining units: one of “skilled” employ- 
ees and the other ‘unskilled’? employees, both with the range of 
exclusions set out in the applicant’s proposal; 


(c) whether the ‘unskilled’ employees were employees of the respon- 
dent or of a third party employment agency; 


(d) whether, as the applicant claimed, Gary Murree, Chief Electrician, 
and James Watkins, Chief Mechanic, were excluded from the bar- 
gaining unit because, as the applicant claimed they exercised mana- 
gerial functions within the meaning of clause 1(3)(b) of the Act as of 
the application date; 


(e) whether the petition in opposition to the applicant represented a vol- 
untary expression of the wishes of the persons who signed it. 


Subject to the dispute about Messrs. Murree and Watkins and the identity of the employer of the 
“unskilled employees’’, all those present at the meeting with the Labour Relations Officer agreed 
on lists of the persons employed by the respondent in the appropriate bargaining unit (or units) as 
of the application date. They also agreed on the exclusions proposed by the applicant, including 
the exclusion of “‘group leaders’”’. 


DB: When the application came on for hearing before this panel on November 16, 1989, rep- 
resentatives of the applicant, respondent and objecting employees (‘‘the participants”) agreed that 
the applicant’s membership evidence had been filed in a timely manner, that the appropriate bar- 
gaining unit should be as described by the applicant and that the ‘“‘unskilled’’ employees were 
employees of the respondent. We reviewed the remaining issues with the participants to determine 
what hearing time might be necessary to deal with them and how that hearing time might best be 
scheduled. Following that discussion, representatives of the participants came to some further 
agreements. They agreed that the Chief Electrician and Chief Mechanic did not exercise manage- 
rial functions within the meaning of clause 1(3)(b) as of the application date, so that Messrs. Mur- 
ree and Watkins were employees in the bargaining unit on the application date. They also agreed 
to amend the bargaining unit description upon which they had earlier agreed, so as to now include 
all those employed as “‘group leader’. They agreed that there were four persons whose job title 
was “group leader” on the application date: J. Bronzan, D. Brodeur, S. Reid and S. Martelle. 


4. We then raised with the participants the question whether the hearing of this applica- 
tion on its merits should proceed without giving notice to the group leaders that it now affected 
them. The applicant took the position that no further notice should be given. The respondent and 
objectors took the contrary position. 


Se Counsel for the applicant argued that notice of the application had been given to all 
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employees, including the group leaders, when the Form 6 notice was posted in the workplace. As 
for the fact that the notice described group leaders as excluded from the unit for which the appli- 
cant was seeking certification, counsel for the applicant argued that the bargaining unit ultimately 
determined by the Board is often different from the one described in the application and that these 
differences often arise as a result of agreements made by the trade union and the employer when 
they meet with a Labour Relations Officer before the application is heard. She argued that the 
group leaders had had the opportunity to attend the meeting with the Labour Relations Officer; 
having not done so, she argued, they were not entitled to further notice. 


6. Counsel for the applicant argued that if we determined that group leaders had not 
already received adequate notice that the application affected them, we should proceed to dispose 
of the application on the basis of the material before us, then advise the group leaders of our deci- 
sion and of their right to reconsideration if they had any difficulty with it. If we were not prepared 
to do that, counsel argued, we should at least rule that the only issue on which group leaders could 
speak once notice had been given to them was whether group leaders should be included in or 
excluded from the appropriate bargaining unit. 


he Any person who would fall within any bargaining unit for which a trade union might be 
certified in a certification application is a person whose legal rights may be directly affected by the 
outcome of that application. As the Board observed in Tektron Equipment Corporation, [1983] 
OLRB Rep. Nov. 1932: 


10. The granting of an application for certification has a substantia! effect on 
the rights and obligations of the individual employees in the bargaining unit 
for which the certificate is granted. An employee’s right to bargain individu- 
ally with his or her employer, however real or illusory that right may be, is 
terminated if the applicant trade union is granted a certificate for a bargain- 
ing unit which includes that employee. The terms and conditions of his 
employment are thereafter subject to the influence of the trade union, which 
thereafter has the exclusive right to bargain with respect to his terms and 
conditions of employment and to establish with his employer a collective 
agreement by which he is bound by virtue of section 50 of the Labour Rela- 
tions Act. The rules of natural justice require that persons so directly 
affected by quasi-judicial proceedings be given notice of those proceedings 
and an opportunity to make representations. Pursuant to the Board’s Rules 
of Practice, notice is given to affected employees of applications for certifica- 
tion (Forms 6, 7 and 78), as well as of applications to terminate bargaining 
rights (Form 19), applications to declare successor trade union status (Form 
24) and applications under Sections 63 and 1(4) (Forms 28 and 33). 


8. The combined affect of sections 5 and 6 of the Statutory Powers Procedure Act, R.S.O. 
1980 c. 484, is that the Board is obliged to give notice of its proceedings to all those whose legal 
rights might be affected by those proceedings. Each and every such person is a “‘party”’ to those 
proceedings in the sense in which that word is used in the Statutory Powers Procedure Act. 


9: It is true, as counsel for the applicant argues, that the bargaining unit found by the 
Board to be appropriate in a particular application may be different from the one proposed by the 
applicant. It is not legally necessary for those ultimately included in the bargaining unit to have 
received express notice of the possibility of that precise bargaining unit configuration, so long as 
they have notice of the possibility of their being included in some bargaining unit as a result of the 
application. The applicant’s argument that no further notice to group leaders is needed would be 
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more tenable if the Form 6 notice simply advised all employees of the respondent that the appli- 
cant had applied for certification as exclusive bargaining agent for “‘a unit of employees of the 
respondent” or if, having set out the unit sought by the applicant, the notice went on to inform 
employees that the Board might certify the applicant for a unit which included employees other 
than those in the unit described in its application. The Form 6 notice does neither of those things, 
nor should it. It would be undesirable to encourage the intervention of employees for whom an 
applicant trade union clearly does not seek certification unless and until there is some suggestion 
that the appropriate bargaining unit should include such persons. The only Board notice given to 
group leaders employed by the respondent informed them that the applicant was not seeking bar- 
gaining rights for group leaders. At the time of our hearing, the group leaders had had no notice, 
from the Board or otherwise, that the applicant had amended its application or that any other 
interested party was proposing their inclusion in the appropriate bargaining unit, nor did they have 
such notice at the time of the LRO’s meeting. They would have had no reason to attend either the 
LRO’s meeting or the hearing; their non-attendance cannot prejudice their right to notice. 


10. We are not dealing here with a situation in which the Board has decided a point in the 
belief that all those affected have been given notice and has later discovered that through misun- 
derstanding or misadventure some affected persons have not had notice. In those circumstances it 
would be highly appropriate for the Board to bring the decision to the attention of those whose 
possible lack of notice it has subsequently discovered and request that any application for reconsid- 
eration on those grounds be made within a particular period of time. That is not the situation here. 
We know there are affected parties who do not have notice. They are entitled to a hearing before 
the Board makes a decision, not just the opportunity to persuade the Board to change a decision 
made in deliberate disregard for their right to notice and of the Board’s statutory obligation to give 
such notice. No one would seriously suggest that the Board could respond to a certification applica- 
tion by giving the employer notice that the application had been granted subject to the employers 
right to request reconsideration. The employer’s right to notice and the opportunity to participate 
in a hearing before a decision is made is no greater than that of the affected employees. 


(ie An employee affected by an application before the Board is ordinarily entitled to 
address any issue of substance which arises in that application: see Tektron Equipment 
Corporation, supra. The proposition that group leaders should only be permitted to address the 
question whether the bargaining unit should include them or not is an issue which should not be 
determined in their absence when they have had no notice of the proceedings. 


12: For the foregoing reasons, at the hearing on November 16, 1989 we ruled orally that the 
Board should give notice to employees of the application in its amended form. 


ley There was then the question of extending the terminal date. We observed that that 
question could not be determined against the group leaders until they had been given notice that 
they are affected this application. Against any possibility that the Board might then be persuaded 
not to extend the terminal date, we invited the union to consider that an extension granted at the 
next hearing would result in a much later terminal date than an extension granted at this time. The 
union asked that the Board extend the terminal date at this time. 


14. Accordingly, we direct that the Registrar prepare and forward to the respondent for 
posting a Form 6 notice in which the first paragraph reads as follows: 


1. TAKE NOTICE that the applicant on November 16, 1989 amended this application to the 
Ontario Labour Relations Board to seek certification as bargaining agent of employees of Trans 
Continental Printing Inc. in the following unit claimed by the applicant, respondent and object- 
ing employees to be appropriate: 
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“All employees of the respondent in the City of Cornwall, save and except foremen, 
those above the rank of foreman, office, clerical and sales staff, persons regularly 
employed for not more than twenty-four (24) hours per week and students employed 
during the school vacation period.” 


We hereby extend the terminal date to a date to be fixed by the Registrar. In fixing that date, the 
Registrar is to apply the principles of section 2 of the Board’s Rules of Procedure with reference to 
the date on which the new Notice to Employees is served on or mailed to the employer for posting. 
The Registrar is also directed to relist this matter for hearing. The new hearing date and extension 
of terminal date are to be reflected in paragraphs 2 and 3, respectively, of the new Notice to 
Employees. A fresh LRO meeting should be scheduled, and notice of that should also appear in 
the new Notice to Employees. Copies of this decision shall be appended to the new Notices to 
Employees. The respondent is directed to post those notices in conspicuous places where they are 
most likely to come to the attention of all employees who may be affected by the application and to 
keep the notices posted until the close of business on the extended terminal date set out therein. 


0047-89-G; 0170-89-R The Ontario Council of the International Brotherhood of 
Painters and Allied Trades, Applicant v. W.G. Gallagher Construction Limited, 
Respondent; Ontario Council of the International Brotherhood of Painters and 
Allied Trades and International Brotherhood of Painters and Allied Trades, Dis- 
trict Council 46, Applicants v. W.G. Gallagher Construction Co. and W.G. Gal- 
lagher Construction Limited, Respondents 


Sale of a Business - Related Employer - Union seeking declaration of company’s status as 
successor employer - Sole proprietor signing Working Agreement - Proprietorship business and 
assets subsequently sold to corporation - Both events transpiring before enactment of sale of business 
and related employer provisions - Sale of business and related employer provisions neither retroac- 
tive nor retrospective - Application dismissed 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members W. N. Fraser and J. Redshaw. 
APPEARANCES: S. Wahl for the applicants; W. Thornton for the respondents. 
DECISION OF THE BOARD; November 2, 1989 


de We have before us Board File No. 0170-89-R which is an application under section 63 
and section 1(4) of the Labour Relations Act (‘The Act’’). In that application, the applicants, the 
Ontario Council of the International Brotherhood of Painters and Allied Trades and the Interna- 
tional Brotherhood of Painters and Allied Trades District Council 46 (‘‘the Painters Union’) allege 
that there has been a sale of the business from W.G. Gallagher Construction Co. (““W.G.G.”’) to 
W.G. Gallagher Construction Limited (‘‘Gallagher Limited”), and that Gallagher Limited is a suc- 
cessor employer to W.G.G. In addition, the Painters Union asserts that W.G.G. and Gallagher 
Limited carry on associated or related activities or businesses under common control or direction 
and for purposes of the Act ought to be declared as constituting one employer. We also have 
before us an application under section 124 of the Act (Board File No. 0047-89-G) in which the 
Painters Union has referred a grievance concerning the interpretation, application, administration 
or alleged violation of the collective agreement to the Board for final and binding determination. 
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The Painters Union allege that Gallagher Limited is bound to a collective agreement between the 
Ontario Painting Contractors Association, Acoustical Association Ontario, Interior Systems Con- 
tractors Association of Ontario and the International Brotherhood of Painters and Allied Trades 
and the Ontario Council of the International Brotherhood of Painters and Allied Trades. Gal- 
lagher Limited denies that it is bound to that collective agreement, or that the collective agreement 
has been violated. It would appear that unless the Painters Union is successful in either its section 
63 or section 1(4) application, it is unlikely to succeed with its grievance. We therefore proceeded 
to deal first with the section 63 and section 1(4) applications. 


Px The Painters Union’s applications under section 63 and section 1(4) of the Act raise a 
number of factual and legal issues. Chief amongst those issues is the question whether either sec- 
tion 63 or section 1(4) of the Act can be, or need to be applied either retroactively or retrospec- 
tively. The parties have agreed that as a preliminary matter the Board ought to proceed with that 
issue first. The parties have further agreed that their participation in the hearing of the Board to 
determine that preliminary matter is without prejudice to either parties’ position in respect of the 
other factual and legal issues which remain outstanding. 


3 The facts underpinning both the section 63 and section 1(4) applications are relatively 
straightforward. Prior to August 21, 1957, William G. Gallagher carried on business as a sole pro- 
prietor under the firm name and style of W.G. Gallagher Construction Co. (“W.G.G.”). On 
August 21, 1957, W.G.G. sold the entire goodwill of the “‘... business and all its other assets” to 
Gallagher Limited. Gallagher Limited also assumed all of the liabilities of the business of W.G.G. 
Gallagher Limited had been incorporated by letters patent in July, 1957. W.G.G. had signed the 
“working agreement” with the Building and Construction Trades Council of Toronto and Vicinity 
on February 29, 1956. The purpose and effect of the “working agreement” has been dealt with in a 
number of Board and Court decisions and need not be dealt with by us in this particular instance. 
It is sufficient to note that for purposes of this decision (and without prejudice to the position of 
the parties regarding the effect of the working agreement in this case) any bargaining rights of the 
Painters Union for employees of W.G.G. or Gallagher Limited must flow from this working agree- 
ment. For the purposes of this decision, we have assumed that since the commencement of its busi- 
ness, Gallagher Limited has conducted itself in a manner which is consistent with the obligations of 
an employer party to the working agreement. The only other relevant evidentiary fact placed 
before us on agreement of the parties was that in December, 1985, R. G. Gallagher, the President 
of Gallagher Limited (and the son of W. G. Gallagher) purported to terminate the working agree- 
ment in accordance with Article 7 of that agreement. 


4. For purposes of determining this preliminary matter only, counsel for Gallagher Lim- 
ited admitted that if Gallagher Limited had obtained all of the assets, and the entire goodwill of 
W.G.G., and assumed all of the liabilities of W.G.G. in circumstances identical to the events and 
circumstances which occurred around August 21, 1957, at some point in time after the first statu- 
tory provisions dealing with the sale of a business were enacted, a ‘‘sale of a business” within the 
meaning of the Act would have occurred and a successor employer declaration could have been 
made by the Board. Counsel argued however, that the first statutory provisions in respect of a 
‘‘sale of a business” or the “‘successor employer” provisions did not become effective until 1963, 
more than five years after the ‘sale’ had occurred and therefore the successor employer provisions 
could not be applied either retroactively or retrospectively to that sale. In so doing, counsel argued 
that there was a presumption against the retrospective or retroactive application of statutes. He 
submitted that these presumptions applied and were not rebutted in the present circumstances. 


3: Similarly, and for purposes of dealing with this preliminary issue only, counsel admitted 
that if W.G.G. and Gallagher Limited had both existed and carried on business at or after the time 
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the single employer provisions first became effective, that set of circumstances would be encom- 
passed by the current provisions found in section 1(4) of the Act and would satisfy the three pre- 
conditions to be Board’s discretionary, declaratory power. Again however, counsel asserted that as 
the first single or “common employer” provisions did not become effective until 1971, the statutory 
provisions could not be applied retroactively or retrospectively to capture and encompass the 
events of 1957. Counsel also submitted that as W.G.G. ceased to exist as a business entity in 1957, 
and did not exist at any time subsequent to the passage of the single or common employer provi- 
sions, the current provisions could not be applied to declare W.G.G. and Gallagher Limited as one 
employer. Counsel again relied upon the presumptions against the retroactive or retrospective 
application of statutes and argued that the presumptions applied, and were not rebutted in the cir- 
cumstances before us. 


6. Counsel for the Painters Union on the other hand argued that the presumptions against 
retroactivity or retrospectivity did not apply to the facts and circumstances before us. Counsel 
argued that section 63 and section 1(4) are merely declaratory of a current characteristic or status 
so that the presumptions do not arise. In this regard, counsel argued that we were charged with 
interpreting and applying the provisions of the Act. It was his submissions that a proper interpreta- 
tion or construction of the statutory provisions shows the sections to be declaratory of a current 
status. Counsel also asserted that these sections are remedial in nature and were enacted to remedy 
an existing mischief and protect the public and the “‘working man” so that the presumptions 
against the retroactive or retrospective operation of statutes did not apply. 


16 Both counsel referred us to a number of cases and legal writings in which the presump- 
tions against the retroactive or retrospective operation of statutes is addressed. A review of that 
material shows that the difference between a retroactive and a retrospective statute was accurately 
set out in an article by E. A. Driedger, Statutes: Retroactive, Retrospective Reflections, 56 
Canada Bar Review 264 [1978] wherein Mr. Driedger states at pages 268-269: 


A retroactive statute is one that operates as of a time prior to its enactment. A retrospective 
statute is one that operates for the future only. It is prospective, but it imposes new results in 
respect of a past event. A retroactive statute operates backwards. A retrospective statute 
operates forwards, but it looks backwards in that it attaches new consequences for the future to 
an event that took place before the statute was enacted. A retroactive statute changes the law 
from what it was; a retrospective statute changes the law from what it otherwise would be with 
respect to a prior event. 


8. In our view, we are not here concerned with the presumption against the retroactive 
operation of a statute. Neither the Act nor sections 63 or 1(4) contain any provisions which indi- 
cate that these sections must be deemed to be the law as of a time prior to their enactment. The 
issue therefore becomes whether the presumption against retrospectivity applies. 


9: We begin our analysis by examining the purpose or rationale of the presumption against 
retrospectivity. That purpose was summarized by Willis J. in Phillips v. Eyre (1870), L.R.6 Q.B at 
p.23 where he states: 


Retrospective laws are, no doubt, prima facie of questionable policy, and contrary to the gen- 
eral principle that legislation by which the conduct of mankind is to be regulated ought, when 
introduced for the first time, to deal with future acts, and ought not to change the character of 
past transactions carried on upon the faith of the then existing law. ... Accordingly, the court 
will not ascribe retrospective force to new laws affecting rights, unless by express words or nec- 
essary implication it appears that such was the intention of the legislature. 


10. Not all statutes attract the presumption. As outlined by Mr. Driedger in his article, at 
page 271: 
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... there are three kinds of statutes that can properly be said to be retrospective, but only one 
that attracts the presumption. First, there are the statutes that attach benevolent consequences 
to a prior event; they do not attract the presumption. Secondly there are those that attach preju- 
dicial consequences to a prior event; they attract the presumption. Thirdly there are those that 
impose a penalty on a person who is described by reference to a prior event, but the penalty is 
not a consequence of the event; these do not attract the presumption. 


1h There are therefore two distinct questions which must be answered in this instance. Are 
sections 63 and/or 1(4) retrospective provisions of the Act, and if so are they retrospective provi- 
sions which attract the presumption? 


12. To answer the first question, Mr. Driedger poses the following question: 


Is there anything in the statute to indicate that the consequences of a prior event are changed, 
not for a time before its enactment, but henceforth from the time of enactment, or from the 
time of its commencement if that should be later? 


3: Counsel for the respondent argues that section 63 (formerly sections 47a and section 55, 
and hereinafter referred to as the successor employer provisions) clearly refers to an event - the 
sale of a business. Since 1963, the successor employer provisions have attached new consequences 
to that event. The presumptions against retrospectivity however, precludes this Board from attach- 
ing those same types of consequences to an event which occurred prior to 1963, namely the sale of 
the business from W.G.G. to Gallagher Limited in 1957. 


14. Counsel for the Painters Union on the other hand argues that the presumption does not 
apply because the successor employer provision is a provision which is triggered by a status or a 
characteristic. Although events which occurred prior to the enactment of the successor employer 
provisions may have created that status or charateristic, the provisions themselves are declaratory 
of a current status, and have prospective effect only. 


15: These two diverse submissions from each counsel highlight one of the “‘exceptions”’ to 
the presumption against retrospectivity, or more accurately stated highlight one of the situations in 
which it can be said that the presumption against retrospectivity does not arise. If the statute 
attaches to a “characteristic” rather than an “event”, the presumption does not apply. Mr. 
Driedger puts the matter this way: 


When can it be said that a construction gives retrospective effect to a statute? In all but the sim- 
plest enactments there is set out what may be called the fact-situation, namely, the facts that 
bring the rule of law into operation. This fact-situation can be set out by defining the subject of 
the enactment, by describing the circumstances that bring the rule into operation, or partly in 
the one way and partly in the other. The fact-situation may include a reference to past facts by 
employing clauses in the past or perfect tenses; the question then arises whether the facts that 
arose before the enactment bring it into operation, or only those that arose between the time of 
the enactment and the time of its application. 


These past facts may describe a status or characteristic, or they may describe an event. It is sub- 
mitted that where the fact-situation is a status or characteristic (the being something), the enact- 
ment is not given retrospective effect when it is applied to persons or things that acquired that 
status or characteristic before the enactment, if they have it when the enactment comes into 
force; but where the fact-situation is an event (the happening of or the becoming something), 
then the enactment would be given retrospective effect if it is applied so as to attach a new duty, 
penalty or disability to an event that took place before the enactment. 


16. In support of his submissions that the successor employer provisions are declaratory of a 
current status, counsel for the painters union focused upon the language used in the statute. When 
first enacted, section 47a (now section 63) stated: 
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... the trade union continues, until the Board ... otherwise directs, to be the bargaining agent for 
the employees .... 


[emphasis added] 


Counsel submitted that the use of the word “continues” indicates that the Legislature intended the 
section to be applied to all “sales”, notwithstanding the fact that the “‘sale” occurred prior to the 
enactment of the statute. He argued that use of the word “‘continues”’ supports his assertion that as 
originally enacted section 47a (now section 63) was descriptive of a status or characteristic to which 
new consequences as a result of having that status or characteristic were applied. 


WE Similarly, in addressing the current provisions of the Act, counsel argued that the use of 
such words as “‘is ... bound by the collective agreement” and “‘is ... the employer for the purposes 
of the application ...”’, combined with the use of the words “‘to whom the business has been sold” 


show that the legislature is focusing upon a status or characteristic and not an event which has 
taken place. Counsel asserted that in drafting this section the legislature has directed the Board to 
focus upon the characteristic of a unionized business that has been sold. He argued that the focus 
of the section is not the timeliness of the sale, but rather it is the state of being bound to recognize 
the trade union or the characteristic of being bound to a collective agreement. In further support of 
his submissions that section 63 was declaratory of a status, counsel emphasized that the Board has 
no discretion pursuant to that section. The consequences which flow from a “sale” are automatic. 
He argued that this fact was more consistent with the view that the provision was descriptive of a 
state of being (with the automatic results that flow from that state of being) rather than a view that 
the provision relates to an event. 


18. We do not agree with counsel’s submissions. In our view, the provisions of the original 
section 47a (and the subsequent 47a as amended, section 55 and the current section 63) describe an 
event and not a characteristic. That event is the sale of the business. These provisions depend on 
the happening of that event. It is from that event that consequences flow. Although that event 
may, at least since 1963, result in the attainment of a status or a characteristic, (namely the status 
of being bound to recognize a trade union) in order for the successor employer provisions to have 
the effect which counsel urges upon us, that status or characteristic must have been acquired 
before the original section 47a was enacted and the status or characteristic must have existed at the 
time the successor employer provisions were enacted and the declaration sought. 


1: In this case, when the law was enacted in 1963 it cannot be said that Gallagher Limited 
had the “characteristic” or ‘‘status” of a “successor employer’ as that term is understood and 
applied in the Act. There was no such concept as the status or characteristic of being a “successor 
employer” in the Labour Relations Act sense of the word. That concept was new. At the time sec- 
tion 47a was enacted, the only ‘‘characteristic’”” which Gallagher Limited had, was the characteristic 
of being a business entity which several years earlier had acquired the assets and liabilities of 
W.G.G. To hold otherwise would undermine the very reasons for the presumption against retros- 
pectivity as enunciated in Philips v. Eyre, supra. In order for the presumption against retrospectiv- 
ity not to apply by reasons of the fact that the statute attaches to a characteristic and not an event, 
the characteristic, (in this case the characteristic of continuing to be bound to recognize a trade 
union) must have existed with Gallagher Limited at the time the enactment came into force. 


20. Next we turn to examine section 1(4). In this regard both counsel agreed that section 
1(4) attaches to a characteristic rather than an event. We agree with that assessment. 


pals Counsel for Gallagher Limited submitted however that because the status or character- 
istic of being “‘a single employer’’ did not exist at any time after the single employer provisions 
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were enacted in 1971, those provisions cannot be applied retrospectively to a characteristic which 
existed prior to enactment of section 1(4). 


22. Counsel for the Painters Union on the other hand emphasized the use of the words 
“whether or not simultaneously”’ in section 1(4). He argued that if the presumption applied (and 
he argued it did not because the section was declaratory of a status or characteristic) those words 
rebutted the presumption. He also submitted that those words pointed to a “time continuum” 
unrelated to the enactment of section 1(4). As a result, it was argued, section 1(4) applies through- 
out time. As it is unnecessary for the business entities to have carried on their activities or busines- 
ses simultaneously, it is equally irrelevant that one of those business entities may have carried out 
its business or activities prior to the enactment of section 1(4). 


23 In the alternative, it was submitted by counsel for the applicant that the sole proprietor- 
ship still existed because the person who was the sole proprietor still exists. Counsel argued that 
the proprietorship did not end upon the incorporation of Gallagher Limited. A sole proprietorship 
is the business extension of W.G. Gallagher and it exists so long as W.G. Gallagher exists. The 
mere sale or transfer of goodwill, assets and liabilities from W.G.G. to Gallagher Limited did 
therefore not put an end to the sole proprietorship. It was submitted that in effect, at all relevant 
times, Mr. Gallagher has put into effect the business decision as to whether to carry out his activi- 
ties through the sole proprietorship (W.G.G.) or the limited company (Gallagher Limited). There- 
fore, as there were two entities in existence at the time section 1(4) was enacted, and because sec- 
tion 1(4) is declaratory of a characteristic, the presumption against retrospectivity is not applicable. 


24. We do not agree with either of these submissions. In our view, the sole proprietorship 
does not continue to survive simply because Mr. Gallagher continues to exist. From a practical 
point of view, the sole proprietorship no longer exists because it is not operating, has no assets or 
liabilities and no goodwill - all of which were transferred to Gallagher Limited in 1957. At any one 
time there has only been one entity functioning or operating in the construction industry. Origi- 
nally that entity was a sole proprietorship, W.G.G. Since 1957, that entity is an incorporated com- 
pany, Gallagher Limited. Gallagher Limited replaced W.G.G. and substituted its limited liability 
for the liability of the sole proprietorship. Upon that replacement or substitution the sole proprie- 
torship ceased to exist. 


2): There were not therefore two entities in existence in 1971 when section 1(4) was first 
enacted. Section 1(4) has always required as a precondition before a “‘single employer’’ declaration 
can be made the existence of at least two entities. Before a declaration regarding the “status” or 
“characteristic” of being a ‘“‘single employer’ can be made two entities must exist. In 1971 when 
section 1(4) was first enacted the “‘characteristic” of being a single employer did not exist with Gal- 
lagher Limited because W.G.G. no longer existed. Since 1971 that state of affairs has not altered. 
W.G.G. has not re-appeared as an entity with whom Gallagher Limited can acquire the character- 
istic or status of being declared as a single employer. As the necessary preconditions to the charac- 
teristic of being a single employer did not exist in 1971, and have not existed since that time, it 
would be contrary to the presumption against retrospectivity to reach back to 1957 and attach that 
“characteristic” to a past state of affairs which existed when the “‘characteristic’”’ of being declared 
a single employer for purposes of the Labour Relations Act was unknown. In this regard, we con- 
cur with and adopt the words of E. A. Driedger when he says: 


Thus, the position appears to be that whenever the operation of a statute depends upon the 
doing of something or the happening of some event, the statute will not operate in respect of 
something done or in respect of some event that took place before the commencement of the 
statute; but if the operation of the statue depends merely upon the existence of a certain state of 
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affairs, the being rather than the becoming, the statute will operate with respect to a status that 
arose before the commencement of the statute, if it exists at that time. 


As the status did not exist at the time section 1(4) was enacted, section 1(4) cannot be applied. 


26. Neither do we concur with the submissions that the use of the words “‘whether or not 
simultaneously” are sufficient to rebut the presumption against the retrospective application of 
statutes. In Upper Canada College v. F. J. Smith (1920) .... it was stated, 


.. if the language of the statute sufficiently expresses the intention of the legislation that it 
should govern all actions, without exception, begun before or after the date fixed by the statute 
itself for the commencement of its operations. 


That intention may be manifested by express language or may be ascertained from the necessary 
implications of the provisions of the statute, or the subject matter of the legislation or the cir- 
cumstances in which it was passed may be of such a character as in themselves to rebut the pre- 
sumption that it is intended only to be prospective in its operation. 


oT: In order to rebut the presumption the words of the legislature must be very clear (see 
Mantelli v. Mantelli, (1981), 130 D.L.R. (3d) p. 300). In our view the use of the words “‘whether or 
not simultaneously” is not such a clear expression that the legislature intended the section to be 
applied retrospectively. In our view, the reasons or rationale for the inclusion of those words was 
succinctly stated in Warren Steeplejacks Limited, [1989] OLRB Rep. March 309 at paragraphs 17- 
19 where the Board rejected the argument that section 1(4) required the entities to exist contempo- 
raneously. That case does not however support the proposition that the words ‘‘whether or not 
simultaneously” are broad enough to encompass a fact situation such as the present. In view of the 
presumption against the retrospective operation of statutes, and within the context of section 1(4) 
and its legislative history, we are of the view that although the entities need not exist contempora- 
neously, both must certainly have existed since the enactment of section 1(4). The use of the words 
“whether or not simultaneously” refers only to the fact that entities, which have existed at least, 
since 1971 need not have existed and/or carried out their activities simultaneously since that time. 
These words do not go so far as to allow this Board to declare Gallagher Limited a single employer 
together with W.G.G. - an entity which had ceased to exist and/or carry out activities long before 
section 1(4) was first enacted. 


28. Counsel for the respondent also made an alternative argument in respect of the applica- 
tion of section 1(4) to these facts. Counsel submitted that if the Board were to interpret section 
1(4) as referring to an event, namely the ‘“‘becoming” of a common single employer, then the 
“event” which gives rise to the application of section 1(4) to the case before us is the sending of the 
letter in December 1985. That letter purports to give notice of the termination of the collective 
bargaining relationship. It was submitted that the letter was recognition by Gallagher Limited that 
it was bound to recognize the Building and Construction Trades Council of Toronto and Vicinity 
and its affiliates. That event occurred in 1985 well after the original single employer provisions of 
the Act were passed. 


uy. We do not accept counsel’s submissions regarding the effect of the letter sent in Decem- 
ber 1985. It may be that in December 1985 Gallagher Limited believed it was bound to recognize 
the Building and Construction Trades Council of Toronto and Vicinity and its affiliated unions. In 
our view, however, it was not so bound. Gallagher Limited’s mistaken belief cannot be the source 
of the applicant’s bargaining rights. In fact, Gallagher Limited could only be bound to recognize 
the applicant through one of several circumstances, none of which existed in December 1985. Gal- 
lagher Limited could have been bound to recognize the applicant had it entered into a voluntary 
recognition agreement. This it has not done. The December 1985 letter purporting to terminate the 
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working agreement is not such a voluntary recognition agreement. Gallagher Limited could also 
have been bound had the applicants applied to be certified pursuant to the provisions of the Act. 
That also is not the case. The only other means by which Gallagher Limited could be bound to rec- 
ognize the applicant is through the application of section 63 or section 1(4). We have already indi- 
cated that section 63 cannot be applied retrospectively to encompass the “sale” from W.G.G. to 
Gallagher Limited which occurred in 1957. Further, we are of the view that the presumptions 
against the retrospective operation of statutes prohibits the Board from applying either section 1(4) 
or section 63 with the ultimate result that Gallagher Limited would be bound to recognize the 
applicant. In this regard we wish to address counsel’s argument that even if the Board were to con- 
clude that the presumption against retrospectivity would normally apply to either provision, it 
ought not to be applied because the Act, (and in particular these provisions) is not a prejudicial 
statute but rather is a remedial, beneficial statute, enacted to protect the public. 


30. Once again we refer to Mr. Driedger’s article where he concludes the article by summa- 
rizing two situations when the presumption against retrospectivity will not apply. 


3. The presumption does not apply unless the consequences attaching to the prior event 
are prejudicial ones, namely, a new penalty, disability or duty. 


4. The presumption does not apply if the new prejudicial consequences are intended as 
protection for the public rather than as punishment for a prior event. 


i bt In addressing this matter, counsel for the respondent submitted that the effect of these 
provisions is not to impose or create a “new” obligation or duty upon Gallagher Limited. It was 
argued that the effect of the section 63 declaration is only to declare that the known and existing 
obligations and duties of W.G.G. to recognize the union were transferred to Gallagher Limited 
when the sale took place. Similarly, the effect of a section 1(4) declaration is to confirm that the 
existing obligations and duties to recognize the union were not lost merely because of a new corpo- 
rate entity. These sections confirm the existing rights of the employees and their trade union and 
do not impose any new obligations or duties. 


32) We do not agree. As a matter of law the sole proprietorship (W.G.G.) has a separate 
legal personality from the incorporated company (Gallagher Limited). The obligations or duties of 
one are not necessarily the obligations or duties of the other. In our view, the requirement that 
Gallagher Limited recognize the applicant by reason of a declaration made under section 63 or sec- 
tion 1(4) of the Act is not merely a continuation of existing duties or obligations, but is the imposi- 
tion of new duties or obligations. 


33: Counsel for the applicant also asserted that the presumption against retrospectivity does 
not apply where the statute is remedial and designed to remedy an existing mischief. In our view, 
that broad proposition is not supported by any of the authorities cited by counsel. Similarly, we do 
not agree with counsel’s assertions that we must first look as to whether the enactment is remedial, 
and it is only after having made that determination that we can turn to determine whether the pre- 
sumption against retrospectivity applies. In our view, the appropriate analysis is to start with the 
presumption and to determine whether it applies and/or whether it has been rebutted. In so doing 
resort can be had to the objects and purposes of the Act including its remedial nature. A review of 
the jurisprudence indicates that where the object of the enactment is to protect the public, Courts 
have held that the presumption has been rebutted or does not apply. It is that portion of the argu- 
ment which we propose to address. As Mr. Driedger stated in his article and at page 275: 


In the end, resort must be had to the object of the statute. If the intent is to punish or to penal- 
ize a person for having done what he did, the presumption applies, because a new consequence 
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is attached to a prior event. But if the new punishment or penalty is intended to protect the pub- 
lic, the presumption does not apply. 


34. We agree that section 1(4) and section 63 are remedial provisions. We do not view 
either section 63 or section 1(4) as “‘punitive” legislation designed to punish a person for ‘“‘having 
done what he did’. We do not agree however, that section 63 or section 1(4) are ‘intended to pro- 
tect the public” in the manner in which that phrase has been interpreted and applied in cases where 
the presumption was not applied because a statute was designed to protect the public. 


BS. A brief review of the cases which deal with this ‘‘exception” to the presumption is nec- 
essary in order to understand when the “‘exception” applies or the presumption against retrospec- 
tivity is effectively rebutted. 


36. R. V. Vine (1875), L.R. 10 Q.B. 195 dealt with the statute which prohibited individuals 
who had been convicted of a felony from selling liquor. The statute provided: 


Every person convicted of a felony shall for ever be disqualified from selling spirits by retail, and 
no licence to sell spirits by retail shall be granted to any person who shall have been so con- 
victed... 


The majority of the Court held that the purpose of the enactment was to protect members of the 
public from the dangers of public-houses run by individuals of dubious character. The purpose of 
the enactment was not to further punish individuals who had been convicted of a felony. 


If one could see some reason for thinking that the intention of this enactment was merely to 
aggravate the punishment for felony by imposing the disqualification in addition, I should feel 
the force of Mr. Poland’s argument, founded on the rule which has obtained in putting a con- 
struction upon statutes - that when they are penal in their nature they are not to be construed 
retrospectively, if the language is capable of having a prospective effect given to it and is not 
necessarily retrospective. But here the object of the enactment is not to punish offenders, but to 
protect the public against public-houses in which spirits are retailed being kept by persons of 
doubtful characters ... the legislature has categorically drawn a hard and fast line, obviously 
with a view to protect the public, in order that places of public resort may be kept by persons of 
good character; and it matters not for this purpose whether a person was convicted before or 
after the Act passes, one is equally bad as the other and ought not to be intrusted with a licence. 


28p Lush, J. dissented as he was of the view that the statute was penal in nature. It was his 
interpretation that the result of that enactment was that persons who had previously been con- 
victed would forfeit their licences. As as result he was of the view that the presumption against 
retrospectivity would apply. 


38. More recently, the Supreme Court dealt with this “protection of the public” exception 
in Brosseau v. Alberta Securities Commission, [1989] 57 D.L.R. 4(th) 458 (SCC). The enactment 
dealt with in that instance empowered the Alberta Securities Commission to disqualify a person on 
account of past conduct or conduct which occurred before the effective date of the statute. The 
Supreme Court referred to Mr. Driedger’s text, Construction of Statutes, 2nd ed. (1983) and 
reviewed a number of authorities including R. V. Vine, supra. It also reviewed Re A Solicitor’s 
Clerk, [1957] 3 All E.R. 617 (Q.B.) which had been relied upon by the Alberta Court of Appeal as 
authority for the proposition that where the objectives of a statute are not “‘penal” but “‘protec- 
tive” the presumption against retrospectivity does not apply. At page 471 the Supreme Court 
States: 


In Re A Solicitor’s Clerk, (1957] 3 All E.R. 617 (Q.B.), a statute concerning the practice of law 
by solicitors was amended so as to enable an order disqualifying a person from acting as a solici- 
tor’s clerk if such person had been convicted of larceny, embezzlement or fraudulent conversion 
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39. 


In this instance, counsel for the Painters Union has argued that section 63 and section 1(4) of the 
Act are not penal but are beneficial and protective of the working man so that the presumption 
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of property. A clerk who had been convicted of one of those offences before the coming into 
effect of the new law, contested his disqualification on the basis that the law was being given a 
retrospective effect. The Court of Queen’s Bench dismissed these arguments. Lord Goddard 
C.J. found that there was no retrospective effect since the real aim of the law was prospective 
and aimed at protecting the public. He wrote at p. 619: 


In my opinion, however, this Act is not in truth retrospective. It enables an order to 
be made disqualifying a person from acting as a solicitor’s clerk in the future and what 
happened in the past is the cause or reason for the making of the order; but the order 
has no retrospective effect. It would be retrospective if the Act provided that anything 
done before the Act came into force or before the order was made should be void or 
voidable or if a penalty were inflicted for having acted in this or any other capacity 
before the Act came into force or the order was made. This Act simply enables a dis- 
qualification to be imposed for the future which in no way affects anything done by 
the appellant in the past. 


The Supreme Court in Brosseau concluded: 


The provisions in question are designed to disqualify from trading in securities those persons 
whom the Commission finds to have committed acts which call into question their business 
integrity. This is a measure designated to protect the public, and it is in keeping with the general 
regulatory role of the Commission. Since the amendment at issue here is designed to protect the 
public, the presumption against the retrospective effect of statutes is effectively rebutted. 


does not apply. 


40. 


The purposes and objectives of section 63 and section 1(4) have been articulated by the 
Board in a number of cases. For example in Thorco Manufacturing Limited 65 CLLC 416,052, the 


Board stated: 


The successor employer provisions are designed to prevent the subversion of bargaining rights. 


It is manifest that the object sought to be attained by section 47a of the Act is to maintain and 
continue the bargaining rights of a union for the employees in the bargaining unit represented 
by it, when the business or parts thereof in which such employees are employed is sold... 


The section is also designed to preserve the structure of the bargaining relationship. 
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Similarly, the purpose of section 1(4) was enunciated by the Board in /ndustrial Mines 


Installations Ltd. , [1972] OLRB Rep. Dec. 1029 where the Board stated: 


“Section 1(4) is obviously contemplated to cure the mischief that results from being unable to 
properly define and tie down the employment relationship. In many situations where companies 
have a close relationship an employee may be shifted from one company to another so that his 
employment relationship, at any given period, is difficult to define in terms of one employer. So 
too, the number of employees employed by one of those companies at any given time may be 
impossible to ascertain. 


Prior to the enactment of section 1(4), where such situations existed, it was difficult to define the 
employment relationship and to determine the proper employer for certain purposes under the 
Act. For example, in certification proceedings it was necessary to determine the proper 
employer in order to determine whether the union had sufficient membership among the 
employees to be certified. 


Also, in some situations where a union had been granted bargaining rights for the employees of 
one employer, the employees could be shifted to another associated or related employer with 
the result that the bargaining rights which had been earned by the trade union for the employees 
was lost. 


[1989] OLRB REP. NOVEMBER 1201 


So too, in the case where associated or related employers joined in a common enterprise and 
used one work force, which was shifted and transferred from time to time, the certification with 
respect to one employer only was, in effect, a certification of a segment of the total enterprise, 
and could seriously impair the totality of the business operations by inhibiting the shifting of 
employees between union and non-union segments of the enterprise. It was also possible in situ- 
ations where associated or related companies carried on a single enterprise that employees of 
the separate legal entities could be represented by different trade unions so as to cause the bar- 
gaining rights within the single enterprise to be unduly fragmented. An example of the type of 
situation where section 1(4) was applied is found in Walters Lithographing Company Limited, et 
al, [1971] OLRB Rep. July 406. 


It is in these types of situations that the interests of the parties in having the Board treat sepa- 
rate employers as constituting one employer for the purpose of the Act became apparent, and it 
is for that reason that section 1(4) was enacted.” 


42. We agree that there is a beneficial component to both these enactments. These sections 
provide, inter alia, for the preservation of bargaining rights. However, we do not believe that one 
can characterize these provisions as “‘beneficial” or “protective” in a sense that is envisioned in 
Brosseau v. Alberta Securities Commission, supra and the other cases that support this exception to 
the presumption. Most statutory enactments benefit a given group and, in some cases may have a 
corresponding negative effect on another group as a result of that benefit. ““Beneficial’”’ or “protec- 
tive” in the context of the presumption against retrospectivity however, is much more specific. In 
this regard, the cases indicate that the presumption will not be applied to statutes that protect the 
“public” from some perceived harm. Section 63 and section 1(4) undoubtedly benefit trade unions 
and their members who are members of the public. Trade unions and their members however, are 
not representative of the ‘‘public’”’ as a whole. In our view, section 63 and section 1(4) were passed 
by the legislature in an attempt to balance an inequality between two groups within society. 
Indeed, it can be said that the entire scheme of the Labour Relations Act is an attempt to balance 
rights between two competing groups. Although it can be said that ‘‘the public” has an interest in 
harmonious labour relations, it cannot be said that the legislations is specifically aimed at protect- 
ing the public from some perceived harm. In our view, therefore the proposition that the presump- 
tion against retrospectivity ought not to be applied because we are dealing with a statute which is 
not “‘penal’’ but “‘protective”’ of the public is not applicable. 


43. For these reasons, notwithstanding our assumption that: 


(a) a sale of a business within the meaning of section 63 of the Act 
occurred at about the time of the incorporation of Gallagher Lim- 
ited, and 


(b) a single or common employer relationship existed between W.G.G. 
and Gallagher Limited at or about the time of the incorporation of 
Gallagher Limited, 


we are of the view that neither section 63 nor section 1(4) of the Act can be applied retrospectively 
to these respondents. The application pursuant to section 1(4) and section 63 of the Act is there- 
fore dismissed. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING OCTOBER 1989 


APPLICATIONS FOR CERTIFICATION 


Bargaining Agents Certified Without Vote 


1001-87-R: Ontario Nurses’ Association (Applicant) v. West Lincoln Memorial Hospital (Respondent) v. Sue 
Ann Benson and Joyce Smith (Objectors) 


Unit #1: “all registered and graduate nurses employed in a nursing capacity by the respondent at Grimsby, 
save and except Head Nurse and Supervisors and persons above the rank of Head Nurse and Supervisor, 
Inservice Director, Infection Control Director - Day Co-ordinator, Director of Discharge Planning Services, 
Employee Health Nurse, and persons regularly employed for not more the 24 hours per week”’ (27 employees 
in unit) (Having regard to the agreement of the parties) 


Unit #2: “all registered and graduate nurses regularly employed for not more than 24 hours per week in a 
nursing capacity by the respondent at Grimsby, save and except Head Nurse and Supervisors and persons 
above the rank of Head Nurse and Supervisor, Inservice Director, Infection Control Director - Day Co-ordi- 
nator, Director of Discharge Planning Services, and Employee Health Nurse” (64 employees in unit) (Having 
regard to the agreement of the parties) 


1268-88-R: Alliance Employees’ Union (Applicant) v. Customs Excise Union Douanes Accise (Respondent) 


Unit: “all employees of the respondent at Ottawa, save and except supervisors, persons above the rank of 
supervisor and persons for whom any trade union held bargaining rights as of August 23, 1988” (S employees 
in unit) (Having regard to the agreement of the parties) 


1705-88-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Siding I.P.E. 
Ltd. (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors of the construction industry in the 
Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville 
and Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and 
Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the indus- 
trial, commercial and institutional sector, save and except non-working foremen and persons above the rank 
of non-working foreman” (25 employees in unit) 


0740-89-R: IWA-Canada (Applicant) v. Carrail Constructors Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent in the District of Thunder Bay and the District of Kenora, save and 
except foremen, persons above the rank of foreman, office, clerical and sales staff’ (9 employees in unit) 
(Having regard to the agreement of the parties) 


0917-89-R: International Brotherhood of Painters & Allied Trades (Applicant) v. Nor-Vac Industrial Services 
Ltd., L.S. Kosowan Ltd. (Respondents) v. Group of Employees (Objectors) 


Unit #1: “all employees of the respondent employed in and out of the City of Sudbury, save and except fore- 
men, persons above the rank of foreman, office, clerical and sales staff, persons regularly employed for not 
more than 24 hours per week and students employed during the school vacation period” (8 employees in unit) 
(Having regard to the agreement of the parties) 
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Unit #2: “all employees of the respondent employed in and out of the City of Sudbury regularly employed for 
not more than 24 hours per week and students employed during the school vacation period, save and except 
foremen, persons above the rank of foreman, office, clerical and sales staff’ (10 employees in unit) (Having 
regard to the agreement of the parties) 


1058-89-R: International Brotherhood of Electrical Workers, Local 115 (Applicant) v. 659367 Ontario Inc. 
c.o.b. as G & S General Contractors (Respondent) 


Unit: “‘all electricians and electricians’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all electricians and 
electricians’ apprentices in the employ of the respondent in all sectors of the construction industry in the geo- 
graphic Townships of Elizabethtown, Augusta and Edwardsburg and all lands south thereof in the United 
Counties of Leeds and Grenville, excluding the industrial, commercial and institutional sector, save and 
except non-working foremen and persons above the rank of non-working foreman” (4 employees in unit) 


1094-89-R: Retail, Wholesale & Department Store Union, AFL:CIO:CLC: (Applicant) v. Western Inventory 
Services Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent at or out of Metropolitan Toronto, save and except Inventory Man- 
ager, persons above the rank of Inventory Manager, office and sales staff, persons regularly employed for not 
more than 24 hours per week and students employed during the school vacation period” (152 employees in 
unit) 


1105-89-R: Ontario English Catholic Teachers’ Association (Applicant) v. Lambton County Roman Catholic 
Separate School Board (Respondent) 


Unit: ‘“‘all occasional teachers employed by the respondent in the County of Lambton, save and except per- 
sons who, when they are employed as substitutes for other teachers, are teachers as defined in the School 
Boards and Teachers Collective Negotiations Act’ (136 employees in unit) (Having regard to the agreement of 
the parties) 


1166-89-R: United Food & Commercial Workers International Union, AFL:CIO:CLC: (Applicant) v. 
Barnesdale Markets Ltd. (Respondent) 


Unit #1: “all employees of the respondent in the City of Hamilton, save and except Assistant Store Manager, 
and Produce Department Manager, those above the rank of Assistant Store Manager, and Produce Depart- 
ment Manager, office and clerical staff and all employees regularly employed for not more than 24 hours per 
week” (23 employees in unit) 


Unit #2: “all employees of the respondent in the City of Hamilton regularly employed for not more than 24 
hours per week, save and except Assistant Store Manager, and Produce Department Manager, those above 
the rank of Assistant Store Manager, and Produce Department Manager and office and clerical staff” (16 
employees in unit) 


1219-89-R: Ontario Nurses’ Association (Applicant) v. George St. L. McCall Chronic Care Wing of the 
Queensway General Hospital (Respondent) 


Unit #1: “all registered and graduate nurses employed in a nursing capacity by the respondent at George St. 
L. McCall Chronic Care Wing of the Queensway General Hospital in the Municipality of Metropolitan 
Toronto, save and except Head Nurses and those above the rank of Head Nurse and those regularly 
employed for not more than 24 hours per week” (24 employees in unit) (Having regard to the agreement of the 
parties) 


Unit #2: (see Bargaining Agents Certified Subsequent to a Post-Hearing Vote) 


1282-89-R: Retail, Wholesale & Department Store Union, AFL:CIO:CLC: (Applicant) v. Nestle Enterprises 
Ltd. (Respondent) 


Unit: “‘all office, clerical, and laboratory employees of the respondent in its Nestle Division in Chesterville, 
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save and except supervisors, persons above the rank of supervisor, security guards, confidential secretary to 
the director of production, senior production scheduler, production scheduler, and students employed during 
the school vacation periods” (29 employees in unit) (Having regard to the agreement of the parties) 


1284-89-R: Toronto Typographical Union No. 91, Affiliated Local of the Communications Workers of Amer- 
ica, Printing, Publishing and Media Workers Sector (Applicant) v. Modern Wrappings Ltd. (Respondent) 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except produc- 
tion supervisors, persons above the rank of production supervisor, office and sales staff’? (40 employees in 
unit) (Having regard to the agreement of the parties) 


1344-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Leo Alaire & Sons Ltd. 
(Respondent) 


Unit: ‘“‘all employees of the respondent in the industrial, commercial and institutional sector of the construc- 
tion industry in the Province of Ontario, and all employees of the respondent in all sectors of the construction 
industry within a radius of 81 kilometers (approximately 50 miles) of the Timmins Federal Building, excluding 
the industrial, commercial and institutional sector engaged in the operation of cranes, shovels, bulldozers and 
similar equipment and those primarily engaged in the repairing and maintaining of same, and employees 
engaged as surveyors, and all construction labourers and truck drivers within a radius of 81 kilometers (ap- 
proximately 50 miles) of the Timmins Federal Building, save and except non-working foremen and persons 
above the rank of non-working foreman” (117 employees in unit) 


1346-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Vince Ryan 
General Contracting (Respondent) 


Unit: ‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors of the construction industry in the 
Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville 
and Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and 
Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the indus- 
trial, commercial and institutional sector, save and except non-working foremen and persons above the rank 
of non-working foreman” (2 employees in unit) 


1348-89-R: Ironworkers District Council of Ontario (Applicant) v. Les Speiicialitetis B.D.S. Inc. (Respon- 
dent) 


Unit: “all ironworkers and ironworkers’ apprentices in the employ of the respondent in the industrial, com- 
mercial and institutional sector of the construction industry in the Province of Ontario and all ironworkers and 
ironworkers’ apprentices in the employ of the respondent in all sectors of the construction industry in the Dis- 
trict of Thunder Bay, excluding the industrial, commercial and institutional sector, save and except non-work- 
ing foremen and persons above the rank of non-working foreman” (12 employees in unit) 


1357-89-R: United Steelworkers of America (Applicant) v. 442952 Ontario Inc., (BOURGET NURSING 
HOME DIVISION) (Respondent) 


Unit: “‘all employees of the respondent in the Village of Bourget, save and except supervisors, persons above 
the rank of supervisor, registered and graduate nurses, office and clerical staff’ (38 employees in unit) 
(Having regard to the agreement of the parties) 


1378-89-R: Labourers’ International Union of North America, Local 607 (Applicant) v. P.B. Rombough Ltd. 
(Respondent) 


Unit: “all construction labourers in the employ of the respondent in all sectors of the construction industry in 
the Township of Carmichael and the surrounding Townships of Shackleton, Haggart, Sydere, Laidlaw, Ford, 
Stringer and MacVicar in the District of Cochrane, excluding the industrial, commercial and institutional sec- 
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tor, save and except non-working foremen and persons above the rank of non-working foreman” (10 employ- 
ees in unit) 


1384-89-R: Union of Labour Representatives of Ontario (Applicant) v. Brotherhood of Maintenance of Way 
Employees, C.N. Eastern Lines System Federation (Respondent) 


Unit: “‘all office and clerical staff of the respondent in the City of Ottawa, save and except persons employed 
for not more than 24 hours per week and students employed during the school vacation period” (2 employees 
in unit) (Having regard to the agreement of the parties) 


1402-89-R: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 46 (Applicant) v. Pro Force Mechanical Ltd. (Respondent) 


Unit: ‘all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in the Province 
of Ontario, and all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ 
of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Municipali- 
ties of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within 
the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional 
Municipality of Durham, save and except non-working foremen and persons above the rank of non-working 
foreman” (15 employees in unit) 


1404-89-R: Canadian Union of Public Employees, Local 1281 (Applicant) v. York University Staff Associa- 
tion (Respondent) 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except elected 
or appointed representatives and managers and persons above the rank of manager’ (2 employees in unit) 
(Having regard to the agreement of the parties) 


1407-89-R: United Steelworkers of America (Applicant) v. Jax Mold & Machine Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent in the Town of Simcoe, save and except forepersons, persons above 
the rank of foreperson and office, clerical, sales and technical staff’ (80 employees in unit) (Having regard to 
the agreement of the parties) 


1421-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Bundy of Canada Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “‘all office employees of the respondent at Brampton, save and except supervisors, persons above the 
rank of supervisor, sales staff and controller” (12 employees in unit) (Having regard to the agreement of the 
parties) 


1425-89-R: International Association of Machinists & Aerospace Workers (Applicant) v. Gibb Industries Inc. 
(Respondent) 


Unit: “all employees of the respondent in the City of St. Thomas, save and except assistant foremen, persons 
above the rank of assistant foreman, office and sales staff’ (20 employees in unit) (Having regard to the agree- 
ment of the parties) 


1426-89-R: Niagara Health Care & Service Workers Union, Local 302 affiliated with the Christian Labour 
Association of Canada (Applicant) v. Lorelei Retirement Centre (Respondent) 


Unit: “all employees of the respondent at St. Catharines, save and except supervisors, persons above the rank 
of supervisor, and office and clerical staff’ (14 employees in unit) (Having regard to the agreement of the 
parties) 


1435-89-R: Retail, Wholesale & Department Store Union, AFL:CIO:CLC: (Applicant) v. Peacock Lumber 
Ltd. (Respondent) 


Unit: “all employees of the respondent in the City of Oshawa, save and except supervisors and those employ- 
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ees above the rank of supervisor, office and clerical staff, sales staff, students employed during the school 
vacation period and persons employed for less than 24 hours per week” (17 employees in unit) (Having regard 
to the agreement of the parties) 


1440-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Canadian Struc- 
tural Restoration Ltd. (Respondent) 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (2 employees in unit) 


1441-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Mendes Junior 
Carpentry (Respondent) 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (4 employees in unit) 


1442-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Bowmanville 
Zoo (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (3 employees in unit) 


1449-89-R: London & District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.0., C.L.C. (Appli- 
cant) v. Louise Marshall Hospital (Respondent) 


Unit: ‘all paramedical employees of the respondent in the Town of Mount Forest, regularly employed for not 
more than 24 hours per week and students employed during the school vacation period, save and except 
supervisors, persons above the rank of supervisor” (2 employees in unit) (Having regard to the agreement of 
the parties) 


1450-89-R: Carpenters & Allied Workers, Local 27, United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. N. A. Carpenters Ltd. (Respondent) 


Unit: “‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (15 employees in unit) 


1455-89-R: Office & Professional Employees International Union (Applicant) v. The Nipissing District 
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Roman Catholic Separate School Board (Respondent) v. Canadian Union of Public Employees and its Local 
1165 C.L.C. & Canadian Union of Public Employees and its Local 2799 (Interveners) 


Unit: ‘all employees of the respondent in the District of Nipissing, Muskoka and Parry Sound, save and 
except supervisors, persons above the rank of supervisor, persons regularly employed for not more than 24 
hours per week and persons for whom any trade union held bargaining rights as of September 13, 1989” (86 
employees in unit) (Having regard to the agreement of the parties) 


1469-89-R: Northern Ontario Workers Union (Applicant) v. Levert Industrial Services Inc. (Respondent) 


Unit: “‘all employees of the respondent in the City of Timmins, Ontario, save and except supervisors, persons 
above the rank of supervisor, and office and clerical staff’ (S employees in unit) (Having regard to the agree- 
ment of the parties) 


1513-89-R: Carpenters & Allied Workers, Local 27 of the United Brotherhood of Carpenters & Joiners of 
America (Applicant) v. New-Vision Renovations (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman’”’ (4 employees in unit) 


1523-89-R: United Steelworkers of America (Applicant) v. Spalding & Evenflo Canada Inc. (Respondent) 


Unit: “‘all employees of the respondent at its Evenflo Juvenile Products Canada division in the City of Brant- 
ford, save and except forepersons, persons above the rank of foreperson, office, clerical, sales staff and stu- 
dents employed during the school vacation period”’ (29 employees in unit) (Having regard to the agreement of 
the parties) 


1544-89-R: Labourers’ International Union of North America, Local 527 (Applicant) v. M-Con Products Inc. 
(Respondent) 


Unit: “all employees of the respondent in the Township of West Carleton, save and except foremen, persons 
above the rank of foreman, office and sales staff’ (14 employees in unit) (Having regard to the agreement of 
the parties) 


1550-89-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Torcom Construction 
Inc. (Respondent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Mun- 
icipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, excluding the industrial, commercial and institutional sector, save and 
except non-working foremen and persons above the rank of non-working foreman” (9 employees in unit) 


1559-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Quality Construction & 
Excavating Inc. (Respondent) 


Unit: “all employees of the respondent in the industrial, commercial and institutional sector of the construc- 
tion industry in the Province of Ontario, and all employees of the respondent in all other sectors in the the 
Regional Municipality of Hamilton-Wentworth, the City of Burlington, that portion of the geographic Town- 
ship of Beverly annexed by North Dumfries Township and that portion of the Town of Milton within the geo- 
graphic Townships of Nassagaweya and Nelson engaged in the operation of cranes, shovels, bulldozers and 
similar equipment and those primarily engaged in the repairing and maintaining of same, and employees 
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engaged as surveyors, save and except non-working foremen and persons above the rank of non-working fore- 
man” (2 employees in unit) 


1564-89-R: United Steelworkers of America (Applicant) v. General Signal Ltd. (Respondent) 


Unit: “all employees of the respondent in its Mirtone Unit in the Municipality of Metropolitan Toronto, save 
and except forepersons, persons above the rank of foreperson, office, clerical, sales and field service staff, and 
students employed during the school vacation period” (105 employees in unit) (Having regard to the agree- 
ment of the parties) 


1580-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Russell H. Stewart Con- 
struction Company Ltd. (Respondent) 


Unit: “‘all employees of the respondent in the Township of Manvers, save and except superintendents, per- 
sons above the rank of superintendent, and students employed during the school vacation period” (36 
employees in unit) (Having regard to the agreement of the parties) 


1607-89-R: Sheet Metal Workers’ International Association, Local 47 (Applicant) v. Trans-Canada Water- 
proofing (Respondent) 


Unit: “all employees of the respondent engaged in roofing in the industrial, commercial and institutional sec- 
tor of the construction industry in the Province of Ontario, and all employees of the respondent engaged in 
roofing in all other sectors in the the Regional Municipality of Ottawa-Carleton, and the United Counties of 
Prescott and Russell, save and except non-working foremen and persons above the rank of non-working fore- 
man” (4 employees in unit) 


1630-89-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Erro-Wood Construc- 
tion Ltd. (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Municipality of Met- 
ropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and 
that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (2 employees in unit) 


1678-89-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Centre de Cetirami- 
que et de Marbre Italbec Inc. (Respondent) 


Unit: ‘“‘all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all sectors of the construction industry in the the Regional Municipality of 
Ottawa-Carleton, and the United Counties of Prescott and Russell, excluding the industrial, commercial and 
institutional sector, save and except non-working foremen and persons above the rank of non-working fore- 
man” (2 employees in unit) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


0676-89-R: Independent Canadian Transit Union (Applicant) v. Trilia Centres Inc. (Respondent) 


Unit: “all maintenance and janitorial staff employed by the respondent at Carlingwood Shopping Centre in 
the City of Ottawa, save and except supervisors, persons above the rank of supervisor and students employed 
during the school vacation period” (14 employees in unit) 


Number of names of persons on revised voters’ list 13 
Number of persons who cast ballots 10 
Number of ballots marked in favour of applicant 9 


Number of ballots marked against incumbent 1 
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0687-89-R: Ontario Public School Teachers’ Federation (Applicant) v. The East Parry Sound Board of Educa- 
tion (Respondent) 


Unit: “‘all occasional teachers employed by the respondent in its elementary panel in the Region of East Parry 
Sound, save and except persons who, when they are employed as substitutes for other teachers, are teachers 
as defined in the School Boards and Teachers Collective Negotiations Act’? (52 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on list as originally prepared by employer 49 
Number of persons who cast ballots 10 
Number of ballots marked in favour of applicant 10 
Number of ballots marked against applicant 0 


1133-89-R: United Steelworkers of America (Applicant) v. Hépital getinetiral de Hawkesbury & District Gen- 
eral Hospital Inc. (Respondent) v. Canadian Union of Operating Engineers & General Workers, Local 111 
(Intervener) 


Unit: ‘‘all office and clerical employees regularly employed by the Hopital getinetiral de Hawkesbury & Dis- 
trict General Hospital Inc. in Hawkesbury, Ontario, save and except the Secretary of the Executive Director, 
the Secretary of the Director of Fiscal Services, the Secretary of the Director of Human Resources, the Secre- 
tary of the Director of Nursing, the Secretary of the Director of the Hospital Services, the Secretary of the 
Chief of Medical Staff, the Administrative Assistant of the Adult Psychological Centre, supervisors and per- 
sons above the rank of supervisor” (40 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 40 
Number of persons who cast ballots 25 
Number of ballots marked in favour of applicant 25 
Number of ballots marked in favour of intervener 0 


1195-89-R: United Steelworkers of America (Applicant) v. Alliance of Canadian Cinema, Television & Radio 
Artists (ACTRA) (Respondent) v. Staff Association of ACTRA (SAA) (Intervener) 


Unit: ‘“‘all persons employed or engaged by ACTRA in Ottawa and Toronto except the General Secretary, 
the National Executive Director - Performers, the National Executive Director - Writers, the National Execu- 
tive Director - Guild of Broadcast Journalists and Researchers, Director of Finance and Administration, 
those represented by the OPEIU, and the members of ACTRA engaged to perform temporary stewarding 
assignments” (21 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 21 
Number of persons who cast ballots 17 
Number of ballots marked in favour of applicant 14 
Number of ballots marked in favour of intervener 3 


1252-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Centrac Indus- 
tries Ltd. (Respondent) 


Unit: ‘‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except foreper- 
sons, persons above the rank of forepersons, persons regularly employed for not more than 24 hours per week 
and students employed during the school vacation period and office, clerical and sales staff’ (204 employees 
in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 202 
Number of persons who cast ballots 180 
Number of segregated ballots cast by persons whose names appear on voters’ list 7 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 1 
Number of spoiled ballots 2 
Number of ballots marked in favour of applicant 117 
Number of ballots marked against applicant 53 


Ballots segregated and not counted 8 
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1285-89-R: Teamsters, Chauffeurs, Warehousemen & Helpers Union, Local 880 (Applicant) v. Canada Build- 
ing Materials Company (Respondent) v. Canadian Brotherhood of Railway Transport & General Workers 
(Intervener) 


Unit: “‘all employees of the respondent in Chatham, Ontario, save and except foremen, persons above the 
rank of foreman, office staff, and sales staff’ (19 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on revised voters’ list 21 
Number of persons who cast ballots 21 
Number of ballots marked in favour of applicant 15 
Number of ballots marked in favour of intervener 6 


1410-89-R: Canadian Union of Operating Engineers & General Workers (Applicant) v. The Cadillac Fairview 
Corporation Ltd. (Respondent) v. International Union of Operating Engineers, Local 796 (Intervener) 


Unit: “all Stationary Engineers, Refrigeration Operators and Trainee Operators in the Toronto-Dominion 
Centre in Metropolitan Toronto, save and except Assistant Chief Engineer and persons above the rank of 
Assistant Chief Engineer” (17 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 18 
Number of persons who cast ballots 16 
Number of ballots marked in favour of applicant 16 
Number of ballots marked in favour of intervener 0 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


1693-87-R: Labourers’ International Union of North America, Local 1089 (Applicant) v. Catalytic Mainte- 
nance Inc. (Respondent) 


Unit: ‘“‘all employees of the respondent at the Polysar Limited, Corunna site, at Corunna, Ontario, save and 
except foremen, persons above the rank of foreman, office, clerical and technical, engineering and sales staff, 
and persons for whom any trade union held bargaining rights on September 21, 1987” (30 employees in unit) 


Number of names of persons on list as originally prepared by employer 13 
Number of persons who cast ballots 7 
Number of ballots marked in favour of applicant 7 
Number of ballots marked against applicant 0 


2455-87-R: International Union of Operating Engineers, Local 793 (Applicant) v. Wraymar Construction & 
Rental Sales Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: ‘“‘all employees of the respondent engaged in the operation of cranes, shovels, bulldozers and similar 
equipment and those primarily engaged in the repairing and maintaining of same in all sectors of the construc- 
tion industry, save and except the industrial, commercial and institutional sector, in the Regional Municipality 
of Waterloo (except that portion of the geographic Township of Beverly annexed by North Dumfries Town- 
ship), save and except non-working foremen and persons above the rank of non-working foreman’’ (22 
employees in unit) 


Number of names of persons on list as originally prepared by employer 7) 
Number of persons who cast ballots 17 
Number of ballots, excluding segregated ballots, cast by persons whose names appear on 

voters’ list 16 
Number of segregated ballots cast by persons whose names appear on voters’ list 1 
Number of ballots marked in favour of applicant 1 
Number of ballots marked against applicant 15 


Ballots segregated and not counted 1 
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0667-89-R: United Food & Commercial Workers International Union, Local 175 (Applicant) v. T.C.C. Bot- 
tling Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: ‘all employees of the respondent at Stratford, Ontario, save and except supervisors, persons above the 
rank of supervisor, office, clerical and sales staff, persons regularly employed for not more than 24 hours per 
week and students employed during the school vacation period” (12 employees in unit) (Having regard to the 
agreement of the parties) (Clarity Note) 


Number of names of persons on list as originally prepared by employer 10 
Number of persons who cast ballots 10 
Number of ballots marked in favour of applicant 6 
Number of ballots marked against applicant 4 


0788-89-R: Hotels, Clubs, Restaurants, Taverns, Employees’ Union, Local 261 (Applicant) v. The Hotel 
Roxborough (Respondent) v. Group of Employees (Objectors) 


Unit: “‘all employees of the respondent at 123 Metcalfe Street in the City of Ottawa, save and except depart- 
ment heads, persons above the rank of department head, office and clerical staff and sales office staff’ (59 
employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on revised voters’ list 5) 
Number of persons who cast ballots 34 
Number of segregated ballots cast by persons whose names appear on voters’ list 1 
Number of ballots marked in favour of applicant ~ Pall 
Number of ballots marked against applicant 12 


1219-89-R: Ontario Nurses’ Association (Applicant) v. George St. L. McCall Chronic Care Wing of the 
Queensway General Hospital (Respondent) 


Unit #1: (see Bargaining Agents Certified Without Vote) 


Unit #2: “all registered and graduate nurses regularly employed for not more than 24 hours per week, 
employed in a nursing capacity by the respondent at the George St. L. McCall Chronic Care Wing of the 
Queensway General Hospital in the Municipality of Metropolitan Toronto, save and except Head Nurses and 
those above the rank of Head Nurse”’ (22 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 28 
Number of persons who cast ballots 5 
Number of ballots marked in favour of applicant 4 
Number of ballots marked against applicant i} 


1286-89-R: Teamsters Local No. 419 (Applicant) v. Sterling Packers Ltd. (Respondent) v. Group of Employ- 
ees (Objectors) 


Unit: “all office employees at the respondent’s Confederation Freezers division warehouse in Brampton, save 
and except supervisors, those above the rank of supervisor, sales staff, persons employed for not more than 24 
hours per week and students employed during the school vacation period” (11 employees in unit) (Having 
regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 11 
Number of persons who cast ballots 11 
Number of ballots marked in favour of applicant 7 
Number of ballots marked against applicant 4 


Applications for Certification Dismissed Without Vote 


1468-88-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. 162706 Canada 
Inc. (Respondent) (29 employees in unit) 


0276-89-R: Association des enseignantes et des enseignants suppletiants d’Ottawa-Carleton etletimentaire 


iS) 
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seliparetie (Applicant) v. Conseil scolaire de langue frangaise d’Ottawa-Caleton (section catholique) (Respon- 
dent) (250 employees in unit) 


0631-89-R: Labourers’ International Union of North America, Local 506 (Applicant) v. PCL Constructors 
Eastern Inc. (Respondent) (13 employees in unit) 


1246-89-R, 1248-89-R: Labourers’ International Union of North America, Ontario Provincial District Council 
(Applicant) v. M. Pickard Construction Company Ltd. (Respondent) v. International Union of Operating 
Engineers, Local 793 (Intervener) v. Group of Employees (Objectors) (2 employees in unit) 


1468-89-R: United Food & Commercial Workers International Union, AFL:CIO:CLC: (Applicant) v. 
Canada Dry Bottling Company Ltd. (Respondent) (29 employees in unit) 


1483-89-R: Carpenters & Allied Workers, Local 27 of the United Brotherhood of Carpenters & Joiners of 
America (Applicant) v. Dale Mann Ltd. (Respondent) v. Group of Employees (Objectors) (7 employees in 
unit) 


1547-89-R: London & District Service Workers’ Union, Local 220, S.E.1.U., AFL:CIO:CLC: (Applicant) v. 
Durham Memorial Hospital (Respondent) v. Group of Employees (Objectors) (5 employees in unit) 


Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


1076-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Munro Auto Equipment Co. of Canada (Respondent) 


Unit: “all employees of the respondent in the City of Owen Sound, save and except supervisors, persons 
above the rank of supervisor, office, clerical, technical and sales staff, persons regularly employed for not 
more than 24 hours per week and students employed during the school vacation period” (516 employees in 
unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 549 
Number of persons who cast ballots S11 
Number of spoiled ballots 12 
Number of ballots marked in favour of applicant 187 
Number of ballots marked against applicant 312 


1095-89-R: Retail, Wholesale & Department Store Union, AFL:CIO:CLC: (Applicant) v. Golden Mill Bak- 
ery Inc. (Respondent) 


Unit: “‘all employees of the respondent in the City of Hamilton, save and except forepersons, persons above 
the rank of foreperson, office and sales staff, persons regularly employed for not more than 24 hours per week 
and students employed during the school vacation period” (27 employees in unit) (Having regard to the agree- 
ment of the parties) 


Number of names of persons on revised voters’ list 27 
Number of persons who cast ballots 24 
Number of spoiled ballots 2 
Number of ballots marked in favour of applicant 10 
Number of ballots marked against applicant 12 


1283-89-R: Canadian Union of Public Employees (Applicant) v. The Kent County Roman Catholic Separate 
School Board (Respondent) 


Unit: “‘all maintenance, service and plant operations employees of the respondent in the County of Kent, 
Ontario, save and except supervisors, persons above the rank of supervisor, persons regularly employed for 
not more than 24 hours per week and students employed during the school vacation period, office, clerical 
and technical staff and persons for which any trade union held bargaining rights as of August 17, 1989” (43 
employees in unit) 
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Number of names of persons on revised voters’ list 49 
Number of persons who cast ballots 45 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 20 
Number of ballots marked against applicant 24 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


2938-88-R: Canadian Union of Public Employees (Applicant) v. The Tillsonburg Parks, Community Centre & 
Recreation Commission (Respondent) 


Unit: ‘“‘all employees of the respondent in the Town of Tillsonburg, save and except assistant supervisors, per- 
sons above the rank of assistant supervisor, office staff, employees regularly employed for not more than 24 
hours per week and students employed during the school vacation period” (12 employees in unit) (Having 
regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 12 
Number of persons who cast ballots 7 
Number of ballots marked in favour of applicant 3 
Number of ballots marked against applicant 4 


Applications For Certifications Withdrawn 


0051-89-R: Teamsters Local 938 (Applicant) v. Maris Transport Ltd., Maris Transport Ltd. c.o.b. Quality 
Releasing Services, Nu-Car Releasing Company Ltd., Transcocan Releasing Ltd., & Transco Inc. (Respon- 
dents) 


0566-89-R: United Food & Commercial Workers International Union (Applicant) v. M.G.I. Packers Inc. 
(Respondent) v. MGI Packers Employees Association (Intervener) 


1265-89-R: International Brotherhood of Electrical Workers, Local 586 (Applicant) v. Manion & Welch Elec- 
tric (Respondent) 


1315-89-R: United Brotherhood of Carpenters & Joiners of America, Local 1669 (Applicant) v. Frank 
Gigliotti Contracting and North South Construction Ltd. (Respondent) 


1415-89-R: Canadian Brotherhood of Railway, Transport & General Workers (Applicant) v. Laidlaw Transit 
Ltd. (Respondent) 


1430-89-R: Textile Processors, Service Trades, Health Care, Professional & Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Commonwealth Hospitality Ltd./Hospitalite Commonwealth Ltee. 
(Respondent) v. Group of Employees (Objectors) 


1528-89-R: Service Employees Union, Local 183 (Applicant) v. Sisters of St. Joseph - Mount St. Joseph of the 
Diocese (Respondent) 


1566-89-R: Transport Drivers, Warehousemen & General Workers, Local 106 (Teamsters) (Applicant) v. 
WMI - Hull Ottawa (Respondent) 


1638-89-R: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers 
(Applicant) v. 598956 Ontario Ltd., c.o.b. as Anderson-Webb (Respondent) 


1655-89-R: Laundry & Linen Drivers & Industrial Workers Local 847, Affiliated with the International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America (Applicant) v. Orangeroof of 
Canada c.o.b. Howard Johnson Toronto East (Respondent) 
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1790-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Odstrum Manufacturing Company Ltd. (Respondent) 


APPLICATION FOR FIRST CONTRACT ARBITRATION 


0989-89-FC; 0990-89-FC: Retail, Wholesale & Department Store Union, AFL:CIO:CLC (Applicant) v. Ham- 
ilton Yellow Cab (Respondent) (Granted) 


1323-89-FC: United Steelworkers of America (Applicant) v. Huron Alloys Inc. (Respondent) (Withdrawn) 


1521-89-FC: United Brotherhood of Carpenters & Joiners of America, Local 93 (Applicant) v. Garbo Con- 
struction (Respondent) (Granted) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


2718-87-R: International Union of Bricklayers & Allied Craftsmen, Local 2 (Applicant) v. The Corporation 
of the City of Etobicoke Public Library Board, The Corporation of the City of Etobicoke (Respondents) 
(Dismissed) 


0708-89-R: United Brotherhood of Carpenters & Joiners of America, Local 38 (Applicant) v. Ameri-Cana 
Motel Ltd. and 603185 Ontario Ltd. (Respondents) (Dismissed) 


0963-89-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Rock Excavating 
(Sudbury) Ltd. and L. J. Bardswich Ltd. and 353080 Ontario Ltd. (Respondents) (Withdrawn) 


1009-89-R: Sheet Metal Workers’ International Association, Local 504 (Applicant) v. Trans-North Industrial 
Siding Inc., and Trans-North Industrial Siding (1989) Inc. (Respondents) (Granted) 


1311-89-R: Labourers International Union of North America, Ontario Provincial District Council, Labourers 
International Union of North America, Local 1081 (Applicants) v. A. Gorgi Masonry (1976) Ltd., Gorgi 
Construction Ltd. (Respondents) (Granted) 


1476-89-R: Glass, Molders, Pottery, Plastics & Allied Workers International Union (Applicant) v. Galtaco 
Inc., Galtaco Redlaw Castings Corp., Contor Industries Ltd., and Dorr-Oliver Canada Ltd. (Respondents) v. 
United Steelworkers of America (Intervener) (Withdrawn) 


SALE OF A BUSINESS 


0082-87-R: United Food & Commercial Workers International Union, Locals 175 & 633 (Applicant) v. Stein- 
berg Inc., Miracle Food Mart Division and Oshawa Holdings Ltd., c.o.b. as Dutch Boy Foods (Respondents) 
(Dismissed) 


2718-87-R: International Union of Bricklayers & Allied Craftsmen, Local 2 (Applicant) v. The Corporation 
of the City of Etobicoke Public Library Board, The Corporation of the City of Etobicoke (Respondents) 
(Dismissed) 


0708-89-R: United Brotherhood of Carpenters & Joiners of America, Local 38 (Applicant) v. Ameri-Cana 
Motel Ltd. and 603185 Ontario Ltd. (Respondents) (Dismissed) 


0963-89-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Rock Excavating 
(Sudbury) Ltd. and L. J. Bardswich Ltd. and 353080 Ontario Ltd. (Respondents) (Withdrawn) 


1311-89-R: Labourers International Union of North America, Ontario Provincial District Council, Labourers 
International Union of North America, Local 1081 (Applicants) v. A. Gorgi Masonry (1976) Ltd., Gorgi 
Construction Ltd. (Respondents) (Granted) 


238 


1009-89-R: Sheet Metal Workers’ International Association, Local 504 (Applicant) v. Trans-North Industrial 
Siding Inc., and Trans-North Industrial Siding (1989) Inc. (Respondents) (Granted) 


1314-89-R: United Brotherhood of Carpenters & Joiners of America, Local 1669 (Applicant) v. Frank 
Gigliotti Contracting and North South Construction Ltd. (Respondent) (Withdrawn) 


1475-89-R: Glass, Molders, Pottery, Plastics & Allied Workers International Union (Applicant) v. Galtaco 
Inc., Brantford Foundry Division (Respondent) v. United Steelworkers of America (Intervener) (Withdrawn) 


CROWN TRANSFER ACT 


1073-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in Right of Ontario as repre- 
sented by the Ministry of Natural Resources, and Smith Forestry Consultants (Respondents) (Granted) 


1329-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in Right of Ontario as repre- 
sented by the Ministry of Natural Resources, and Hotchkiss Forestry Enterprises (Respondents) (Granted) 


1639-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in Right of Ontario as repre- 
sented by the Ministry of Natural Resources, and Nicol Seguin (Respondents) (Granted) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


0759-89-R: Francine Mailhot (Applicant) v. Graphic Communications International Union, Local 588 (Re- 
spondent) v. Carleton University (Intervener) 


Unit: ‘“‘all the production employees employed in the printing and bindery sections of graphic service at Carle- 
ton University in the City of Ottawa, save and except supervisors, persons above the rank of supervisor, office 
staff, students hired during the school vacation and persons regularly employed for 24 hours or less per week 
and persons covered by other collective agreements”’ (16 employees in unit) (Having regard to the agreement 
of the parties) (Granted) 


Number of names of persons on revised voters’ list 16 
Number of persons who cast ballots 16 
Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent 16 


0779-89-R: Robert Horton (Applicant) v. United Food & Commercial Workers International Union, Local 
617P (Respondent) v. Jacmorr Manufacturing (Intervener) 


Unit: ‘“‘all employees of the intervener employed at Kitchener, Ontario, save and except foremen, persons 
above the rank of foremen, office staff, plant clerical staff, sales staff, technical staff, (such as measurement 
staff, Q.C. Technician staff, such as professional engineers, engineering technicians, designers, draftsmen) 
and persons regularly employed for not more than 24 hours per week and students employed during the 
school vacation period”’ (72 employees in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 86 
Number of persons who cast ballots 67 
Number of ballots marked in favour of respondent 29 
Number of ballots marked against respondent 38 


0825-89-R: Nancy Pellegrino and all other employees, Easy Enterprises (Applicant) v. Laundry & Linen 
Drivers & Industrial Workers, Local 847 affiliated with The International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America (Respondent) v. Easy Enterprises Inc. (Intervener) v. Group of 
Employees (Objectors) 


Unit #1: “all employees of the company at Concord, Ontario, save and except foremen, persons above the 
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rank of foreman, office, clerical and sales staff, persons regularly employed for not more than 24 hours per 
week and students employed during the school vacation period” (38 employees in unit) (Granted) 


Number of names of persons on revised voters’ list 31 
Number of persons who cast ballots 28 
Number of ballots, excluding segregated ballots, cast by persons whose names appear on 

voters’ list ZY 
Number of segregated ballots cast by persons whose names appear on voters’ list il 
Number of spoiled ballots 2 
Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent 26 


Unit #2: “all employees of the company at Concord, Ontario regularly employed for not more than 24 hours 
per week and students employed during the school vacation period, save and except foremen, persons above 
the rank of foremen, office, clerical and sales staff’ (23 employees in unit) (Granted) 


Number of names of persons on revised voters’ list 22 
Number of persons who cast ballots 10 
Number of ballots, excluding segregated ballots, cast by persons whose names appear on 

voters’ list 8 
Number of segregated ballots cast by persons whose names appear on voters’ list 2 
Number of spoiled ballots 2 
Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent 8 


0871-89-R: Michael Waters (Applicant) v. Canadian Textiles & Chemical Union (Respondent) v. Edwards 
Books & Art Ltd. (Intervener) v. Group of Employees (Objectors) 


Unit: ‘“‘all employees of Edwards Books & Art Limited in the Municipality of Metropolitan Toronto, save and 
except managers, persons above the rank of manager, and office staff’ (25 employees in unit) (Granted) 


Number of names of persons on revised voters’ list 31 
Number of persons who cast ballots 20 
Number of spoiled ballots 1 
Number of ballots marked in favour of respondent 3 
Number of ballots marked against respondent 16 


0947-89-R: Wayne Jackson (Applicant) v. United Rubber, Cork, Linoleum & Plastic Workers of America, 
Local 232, AFL-CIO (Respondent) v. Bridgestone (Canada) Inc. (Intervener) 


Unit: ‘“‘all employees of the intervener in its Regional Municipality of Peel facility, save and except foremen, 
foreladies, persons above the rank of foreman, forelady, office and sales staff, persons regularly employed for 
not more than 24 hours per week and students employed during the school vacation period”’ (7 employees in 
unit) (Granted) 


Number of names of persons on list as originally prepared by employer 
Number of persons who cast ballots 

Number of ballots marked in favour of respondent 

Number of ballots marked against respondent 


NOD AD 


1343-89-R: Wilma Brady (Applicant) v. Service Employees Union, Local 183 (Respondent) v. February 11 
Interactive Publishing Ltd. (Intervener) (Granted) 


1355-89-R: Mr. Robert P. Voyer (Applicant) v. United Food & Commercial Workers International Union, 
Local 175 (Respondent) v. The Corporation of the Township of East Ferris (Intervener) (7 employees in unit) 
(Dismissed) 


1366-89-R: Henia Krygier (Applicant) v. Retail, Wholesale & Department Store Union, AFL:CIO:CLC: and 
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its Local 414 (Respondent) v. VS Services Ltd. (Intervener) v. Group of Employees (Objectors) (19 employ- 
ees in unit) (Dismissed) 


1535-89-R: Employees of Canadian Tack & Nail Ltd. (Applicant) v. United Steelworkers, Local 4252 (Re- 
spondent) v. Canadian Tack & Nail Ltd. (Intervener) (10 employees in unit) (Granted) 


1661-89-R: Qamarul Hamid (Applicant) v. United Steelworkers of America (Respondent) (35 employees in 
unit) (Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 


1694-89-U; 1695-89-U: Mitsubishi Electronics Industries Canada Inc. (Applicant) v. Communications & Elec- 
trical Workers of Canada & its Local 532 et al (Respondents) (Withdrawn) 


1754-89-U: The Corporation of the City of Cambridge (Applicant) v. Amalgamated Transit Union, Local 
1608, Russell Abernethy, Raymond Blackmore & Russell Falkiner (Respondents) (Granted) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


2305-87-U: Teamsters, Chauffeurs, Warehousemen & Helpers, Local 91, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America (Complainant) v. Nepean Bus 
Lines Inc. (Respondent) v. Dave Loney (Objector) (Withdrawn) 


1787-88-U: Canadian Union of Postal Workers (Complainant) v. Elf Von Dehn, Best Cleaners & Contrac- 
tors, Bob Kingsley, Canada Post Corporation (Respondents) (Withdrawn) 


2255-88-U: United Brotherhood of Carpenters & Joiners of America, Local 27 (Complainant) v. Siding I.P.E. 
Ltd. (Respondent) (Granted) 


2382-88-U: Energy & Chemical Workers Union (Complainant) v. G. Lemaire & Chinook Chemicals Com- 
pany (Respondent) (Dismissed) 





2700-88-U: Retail, Wholesale & Department Store Union, AFL:CIO:CLC: (Complainant) v. U-Need-A Cab 
Ltd., 715341 Ontario Ltd. c.o.b. as M & M Holdings and M & M Auto Centre, Ron Martin & Leroy Dixon 
(Respondents) (Dismissed) 


3163-88-U: Douglas Leader (Complainant) v. The Employees’ Association of the Hammond Manufacturing 
Company Ltd. (Respondent) v. Hammond Manufacturing Company Ltd. (Intervener) (Dismissed) 


0278-89-U: Ontario Public Service Employees Union (Complainant) v. B & D Powell Management Ltd., o/a 
Kanata Ambulance Service (Respondent) (Withdrawn) 


0393-89-U: United Food & Commercial Workers Union, Local 175 (Complainant) v. Abbott Laboratories 
Ltd. (Respondent) (Withdrawn) 


0433-89-U: Gilles La Prade (Complainant) v. Ottawa Civic Hospital (Respondent) (Withdrawn) 





0444-89-U: John Athan (Complainant) v. Amalgamated Transit Union, Local 113 Toronto Transit Commis- 
sion (Respondent) (Withdrawn) 


0570-89-U: John Fenwick (Complainant) v. Robert Ryan - Chairman C.A.W. - Canada, Local #303 (Respon- 
dent) (Dismissed) 


0657-89-U: Energy & Chemical Workers Union, Local 39 (Complainant) v. Maple Leaf Mills Ltd. (Guelph, 
Ontario) Pet Food Division (Respondent) (Withdrawn) 
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0658-89-U: Amalgamated Clothing & Textile Workers Union - Toronto Joint Board (Complainant) v. Cana- 
dian Union Supply (Respondent) (Withdrawn) 


0785-89-U; Cement, Lime, Gypsum & Allied Workers Division of the International Brotherhood of Boiler- 
makers, Iron Ship Builders, Blacksmiths, Forgers & Helpers, Local 576 (Complainant) v. Hamilton Auto- 
matic Vending Company Ltd. and Patricia Sanderson & Paul Sanderson (Respondents) (Withdrawn) 


0806-89-U: Ontario Nurses’ Association (Complainant) v. Reliacare Inc., c.o.b. Port Dover Health Care Cen- 
tre (Respondent) v. London & District Service Workers Union, Local 220 (Intervener) (Withdrawn) 


0883-89-U: United Brotherhood of Carpenters & Joiners of America, Local 3054 (Complainant) v. Erie 
Flooring & Wood Products (Respondent) (Dismissed) 


0984-89-U: Mr. Perry Shean (Complainant) v. Uxbridge/Stouffville Ambulance Service, 790711 Ontario Ltd., 
Mr. Peter Carell, Manager (Respondent) (Withdrawn) 





0985-89-U: Mr. Scott E. Andrews (Complainant) v. Uxbridge/Stouffville Ambulance Service, 790711 Ontario 
Ltd., Mr. Peter Carell, Manager (Respondent) (Withdrawn) 


1004-89-U: Max Brinco (Complainant) v. Labourer’s International of North America, Local 506 (Respon- 
dent) (Dismissed) 


1005-89-U: James McKay (Complainant) v. Labourer’s International of North America, Local 506 (Respon- 
dent) (Dismissed) 


1006-89-U: Bruce Stewart (Complainant) v. Labourer’s International of North America, Local 506 (Respon- 
dent) (Dismissed) 


1114-89-U: Shelley Lynn Lusk (Complainant) v. Service Employees International Union, Local 210 (Respon- 
dent) (Dismissed) 


1154-89-U: Jerome G. Clare (Complainant) v. International Union of Operating Engineers, Local 793 (Re- 
spondent) (Withdrawn) 


1179-89-U: Barb King (Complainant) v. Mark Whaley and Canadian Union of Public Employees, Local 1883 
(Respondent) (Withdrawn) 


1180-89-U: Emilio De Santis (Complainant) v. Canadian Union of Public Employees, Local 2221 (Respon- 
dent) v. Mario J. Calla - Costi-Ilas Immigrant Services (Intervener) (Dismissed) 


1230-89-U: Robert La Chapelle Employee #22629 (Complainant) v. Amalgamated Transit Union, Local 113 
(Respondent) v. Toronto Transit Commission (Wheel Trans Department) (Intervener) (Dismissed) 


1276-89-U: Joitaram Patel (Complainant) v. Welland Chemical Ltd. and Energy & Chemical Workers Union, 
Local 914 (Respondents) (Dismissed) 


1281-89-U: United Food & Commercial Workers Union, Local 175, A.F.L., C.1.0., C.L.C. (Complainant) v. 
National Systems of Baking Ltd. (Respondent) (Withdrawn) 


1324-89-U: United Steelworkers of America (Complainant) v. Huron Alloys Inc. (Respondent) (Withdrawn) 





1328-89-U: United Brotherhood of Carpenters & Joiners of America, Local 27 (Complainant) v. Centrac 
Industries Ltd. (Respondent) (Dismissed) 


1342-89-U: International Association of Machinists & Aerospace Workers (Complainant) v. Shadwood Enter- 
prises Ltd. (Respondent) (Withdrawn) 
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1360-89-U: District Council, Cloakmakers Dress & Sportswear Industry, of the International Ladies Garment 
Workers’ Union and International Ladies Garment Workers’ Union, Locals 14, 83 & 92 (Complainants) v. 
Toronto Dress & Sportswear Manufacturers’ Guild Inc. and Jac An Formals Ltd. (Respondents) (Withdrawn) 


1382-89-U: Teamsters Local 938 (Complainant) v. Airlift Limousine Service Ltd. (Respondent) (Withdrawn) 


1394-89-U: Stamatis Stathis (Complainant) v. Canadian Automobile Workers, Local 195, Fabricated Steel 
Products (Windsor) Ltd. (Respondents) (Dismissed) 


1427-89-U: Labourers’ International Union of North America, Local 607 (Complainant) v. 539711 Ontario 
Ltd. o/a Sentinel Contracting Ltd. (Respondent) (Withdrawn) 


1431-89-U: Jose Manuel DeSousa (Complainant) v. United Steelworkers of America, Local 9139 (Respon- 
dent) (Withdrawn) 


1438-89-U: John F. Dishart (Complainant) v. Local 673 D. H. Unit Boeing of Canada Ltd. DeHavilland Divi- 
sion (Respondent) (Withdrawn) 


1464-89-U: Catalytic Maintenance Inc. (Complainant) v. Doug Janson, Lonnie Goodhand, Claus Cherski, 
Bev Connolly, Joe St. Marsailles, Mike Rose and International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers & Helpers, Local 128; United Brotherhood of Carpenters & Joiners of Amer- 
ica, Locals 1592 & 1256; International Union of Operating Engineers, Local 793; International Association of 
Heat Frost Insulators & Asbestos Workers, Local 95; United Association of Journeymen & Apprentices of 
the Plumbing Pipefitting Industry of the U.S. & Canada, Local 663 (Respondents) (Withdrawn) 


1525-89-U: United Steelworkers of America (Complainant) v. Community Lifecare Inc. (Respondent) 
(Withdrawn) 


1539-89-U: Arthur Witt (Complainant) v. CAW Local 397 and Ladish Co. of Canada Ltd. (Respondents) 
(Withdrawn) 


1581-89-U: Laurentian University Faculty Association (Complainant) v. Laurentian University of Sudbury 
(Respondent) (Withdrawn) 


1591-89-U: United Steelworkers of America (Complainant) v. Aclo Compounders Inc. (Respondent) 
(Withdrawn) 


1597-89-U: Dorothy Valentino, Laurie Benjamin, Leslie Chalut (Complainants) v. Service Employees Union, 
Local 210, Earl Knipple (Respondents) (Withdrawn) 


1740-89-U: Mireille Parisien (Complainant) v. Hotel’s, Clubs, Restaurant, Tavern, Employees Union, Local 
261 (Respondent) (Withdrawn) 


1749-89-U: Stephen Richter (Complainant) v. Terry Finch and Heidi Kriens (Respondents) (Dismissed) 


1752-89-U: Carol Juneau (Complainant) v. Hotel’s, Clubs, Restaurant, Tavern, Employees Union, Local 261 
(Respondent) (Withdrawn) 


JURISDICTIONAL DISPUTES 


1121-89-JD: The International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & 
Helpers of America, Local 128 (Complainant) v. Electrical Power Systems Construction Association, Ontario 
Hydro, and The International Brotherhood of Electrical Workers (Respondents) v. The United Association 
of Journeymen & Apprentices of the Plumbing and Pipefitting Industry of the United States & Canada & its 
Local 463 (Intervener) (Withdrawn) 
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1131-89-JD: International Association of Bridge, Structural & Ornamental Iron Workers, Local 765 (Com- 
plainant) v. Webb-Stiles Company & Ledow Co. Inc. (Respondent) v. Millwright District Council of Ontario 
United Brotherhood of Carpenters & Joiners of America, on its own behalf & on behalf of its Local 1410 (In- 
tervener) (Dismissed) 


APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


0512-89-M: Ontario Nurses’ Association (Applicant) v. Queen Elizabeth Hospital, Toronto (Respondent) 
(Withdrawn) 


1017-89-M: Ontario Public Service Employees Union (Applicant) v. Access Community Services Inc. (Re- 
spondent) (Dismissed) 


1018-89-M: Sudbury Memorial Hospital (Applicant) v. Ontario Nurses’ Association (Respondent) (Granted) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 


0882-89-OH: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW - 
Canada) & its Local 1987 et al (Complainant) v. Pebra Inc. (Respondent) (Dismissed) 


1275-89-OH: Peter Crosby, Ministry of Natural Resources Pilot (Complainant) v. Ministry of Natural 
Resources (Respondent) (Withdrawn) 


COLLEGES COLLECTIVE BARGAINING ACT 


0760-89-U: Ontario Public Service Employees Union, Local 653 (Complainant) v. Northern College of 
Applied Arts & Technology (Respondent) (Withdrawn) 


CONSTRUCTION INDUSTRY GRIEVANCES 


0379-88-G: International Brotherhood of Electrical Workers, Local 1788 (Applicant) v. The Electrical Power 
Systems Construction Association (E.P.S.C.A.) & Ontario Hydro (Respondent) (Dismissed) 


2071-88-G: International Union of Operating Engineers, Local 793 (Applicant) v. Eclipse Excavating & Sales 
Ltd. (Respondent) (Granted) 


3179-88-G: International Union of Bricklayers & Allied Craftsmen & The Ontario Provincial Conference of 
The International Union of Bricklayers & Allied Craftsmen (Applicant) v. Calligaro Tile Company Ltd. (Re- 
spondent) (Dismissed) 


0073-89-G; 1155-89-G: Labourers’ International Union of North America, Local 506 (Applicant) v. Buttcon 
Ltd. (Respondent) (Granted) 


0539-89-G: International Brotherhood of Painters & Allied Trades, Local 205 (Applicant) v. Mack Coatings 
& Sandblasting Ltd. (Respondent) (Granted) 


0715-89-G: Sheet Metal Workers’ International Association, Local 562 - Ontario Sheet Metal Workers’ & 
Roofers Conference (Applicant) v. Mark 1 Erectors (Respondent) (Granted) 


0962-89-G: Labourers’ International Union of North America, Local 607 (Applicant) v. Rock Excavating 
(Sudbury) Ltd. and L. J. Bardswich Ltd. and 353080 Ontario Ltd. (Respondents) (Withdrawn) 


1060-89-G: International Association of Bridge, Structural & Ornamental Ironworkers, Local 786 (Applicant) 
v. Dominion Bridge Co. (Respondent) (Dismissed) 
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1102-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Power Contracting Inc. 
(Respondent) (Withdrawn) 


1138-89-G; 1458-89-G: International Brotherhood of Painters & Allied Trades - Local 1795 Glaziers (Appli- 
cant) v. King Glass Ltd. & King Glass (Respondents) (Granted) 


1199-89-G: United Brotherhood of Carpenters & Joiners of America, Local 1669 (Applicant) v. Frank 
Gigliotti Contracting & North South Construction Ltd. (Respondent) (Withdrawn) 


1203-89-G; 1347-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. 
N.A.T. Interiors (Respondent) (Granted) 


1234-89-G: Sheet Metal Workers’ International Association, Local 504 (Applicant) v. Trans-North Industrial 
Siding (1989) Inc. (Respondent) (Withdrawn) 


1340-89-G; International Union of Operating Engineers, Local 793 (Applicant) v. Three Z Construction (Re- 
spondent) (Withdrawn) 


1358-89-G; 1549-89-G: United Brotherhood of Carpenters & Joiners of America, Local 785 (Applicant) v. 
McCall Contracing Inc. (Respondent) (Granted) 


1387-89-G: Labourers’ International Union of North America, Local 506 (Applicant) v. Devon Structure (Re- 
spondent) (Granted) 


1444-89-G: Carpenters’ District Council of Toronto & Vicinity United Brotherhood of Carpenters & Joiners 
of America, on behalf of Local 27 (Applicant) v. 593601 Ontario Ltd. o/a Domingo’s Contractor Carpenters 
(Respondent) (Granted) 


1448-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 628 (Applicant) v. Canmec Mechanical Contractors Ltd. (Respondent) 
(Granted) 


1454-89-G; International Association of Bridge, Structural & Ornamental Ironworkers, Local 721 (Applicant) 
v. State Contractors (Respondent) (Withdrawn) 


1459-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 853 (Applicant) v. G. & D. Fire Protection Services Ltd. (Respondent) 
(Granted) 


1461-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Peixoto Car- 
pentry (Respondent) (Withdrawn) 


1463-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Pheonix Resto- 
ration (Respondent) (Withdrawn) 


1470-89-G: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Humbelco Corpora- 
tion (Respondent) (Granted) 


1511-89-G: International Brotherhood of Painters & Allied Trades, - District Council 46 & Local 1832 (Appli- 
cant) v. J.C.P. Painting & Associates (Respondent) (Granted) 


1512-89-G: Carpenters & Allied Workers Local 27 of the United Brotherhood of Carpenters & Joiners of 
America (Applicant) v. Melita Carpenters (Respondent) (Withdrawn) 


1530-89-G: Labourers’ International Union of North America, Local 1059 (Applicant) v. Co-Fo Concrete 
Forming Construction Ltd. (Respondent) (Withdrawn) 
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1541-89-G: United Brotherhood of Carpenters & Joiners of America, Local 785 (Applicant) v. Losereit Sales 
& Services Ltd. (Respondent) (Withdrawn) 


1554-89-G: Resilient Floor Workers, United Brotherhood of Carpenters & Joiners of America, Local 2965 
(Applicant) v. Trump Carpet & Tile Inc. (Respondent) (Withdrawn) 


1561-89-G: United Brotherhood of Carpenters & Joiners of America, Lake Ontario District Council (Appli- 
cant) v. Dale Acoustics (Respondent) (Withdrawn) 


1562-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. D.M. Architec- 
tural Contracting Ltd. (Respondent) (Granted) 


1587-89-G: International Brotherhood of Electrical Workers, Local 773 of the IBEW Construction Council of 
Ontario (Applicant) v. Charron Electric Ltd. (Respondent) (Granted) 


1599-89-G: International Brotherhood of Electrical Workers, Local 115 of the IBEW Construction Council of 
Ontario (Applicant) v. Nick Livingstone Electric Ltd. (Respondent) (Granted) 


1637-89-G: Construction Workers Local 53, CLAC (Applicant) v. Poirier Electric Ltd. (Respondent) 
(Withdrawn) 


1665-89-G: Labourers’ International Union of North America, Local 527 (Applicant) v. BLP Construction 
Ltd. (Respondent) (Granted) 


1671-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Cana a, Local 46 (Applicant) v. T. Beck Mechanical Services Ltd. (Respondent) 
(Withdrawn) 


1677-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 46 (Applicant) v. Lampert Plumbing Ltd. and The Metropolitan Plumbing & 
Heating Contractors Association Toronto (Respondents) (Withdrawn) 


1681-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Baldic Contractors Inc. 
(Respondent) (Withdrawn) 


1710-89-G; International Association of Bridge, Structural & Ornamental Ironworkers, Local 721 (Applicant) 
v. Freedom Valley Design Inc. (Respondent) (Granted) 


1720-89-G: Drywall, Acoustic Lathing & Insulation, Local 675 of the United Brotherhood of Carpenters & 
Joiners of America (Applicant) v. M & M Brothers Contracting Ltd. (Respondent) (Withdrawn) 


1721-89-G: Drywall, Acoustic Lathing & Insulation, Local 675 of the United Brotherhood of Carpenters & 
Joiners of America (Applicant) v. Alstate Drywall Systems Ltd. (Respondent) (Withdrawn) 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


3149-87-R: Ontario Public Service Employees Union (Applicant) v. Central Toronto Youth Services (Respon- 
dent) (Dismissed) 


0068-88-R: Canadian Guards Association (Applicant) v. Pinkerton’s of Canada Ltd. (Respondent) v. Richard 
Bibeault (Intervener #1) v. Inco Ltd. (Intervener #2) v. Attorney-General of Ontario (Intervener #3) 
(Dismissed) 


0218-88-U: Sharon A. Mills (now Brown) (Complainant) v. The Corporation of the City of Hamilton, Associ- 
ation of Professional & Administrative Employees, Executive Association; C.U.P.E., Ottawa & Local 167 
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(Canadian Union of Public Employees), Human Resources Centre, The Regional Municipality of Hamilton- 
Wentworth & The Corp. of the City of Hamilton (Respondents) (Dismissed) 


0767-88-R: Canadian Guards Association (Applicant) v. Pinkerton’s of Canada Ltd. (Respondent) v. Inco 
Ltd. (Intervener #1) v. Attorney-General of Ontario (Intervener #2) (Dismissed) 


0956-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in right of Ontario as repre- 
sented by the Ministry of Natural Resources, and Barry Lightfoot (Respondents) (Dismissed) 


1149-88-R: Canadian Guards Association (Applicant) v. National Protective Services Company Ltd. (Respon- 
dent) v. George Faulkenburg (Intervener #1) v. Inco Ltd. (Intervener #2) v. Attorney-General of Ontario 
(Intervener #3) (Dismissed) 


1484-88-R: Canadian Guards Association (Applicant) v. Board of Management for the Metropolitan Toronto 
Zoo (Respondent) v. International Union United Plant Guards, Local 1962 (Intervener #1) v. Ron Saxton 
(Intervener #2) v. Inco Ltd. (Intervener #3) v. Attorney-General of Ontario (Intervener #4) (Dismissed) 


1552-88-R: Canadian Guards Association (Applicant) v. Burns International Security Services Ltd. (Respon- 
dent) v. Gordon A. Southorn (Intervener #1) v. Inco Ltd. (Intervener #2) v. Attorney-General of Ontario 
(Intervener #3) (Dismissed) 


1617-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in right of Ontario as repre- 
sented by the Ministry of Natural Resources, and John Knight and Lorraine Norris c.o.b. as Agassiz 
Forestry/Environmental Services (Respondents) (Dismissed) 


1884-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in right of Ontario as repre- 
sented by the Ministry of Natural Resources, and John McCormack (Respondents) (Dismissed) 


1885-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in right of Ontario as repre- 
sented by the Ministry of Natural Resources, and Elsie McCormack (Respondents) (Dismissed) 


1906-88-U: Mr. Ivan Gudelj (Complainant) v. Glass, Molders, Pottery, Plastics & Allied Workers Interna- 
tional Union (Respondent) v. Canron Inc. (Intervener) (Dismissed) 


2261-88-R: Canadian Guards Association (Applicant) v. Wackenhut of Canada Ltd. (Respondent) v. Shane 
Freeman (Intervener #1) v. Inco Ltd. (Intervener #2) v. Attorney-General of Ontario (Intervener #3) 
(Dismissed) 


2320-88-U: Normand Dechamps (Complainant) v. Association of Professors of the University of Ottawa (Re- 
spondent) v. The University of Ottawa (Intervener) (Dismissed) 


2324-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in right of Ontario as repre- 
sented by the Ministry of Government Services, and Wayne Forbes c.o.b. as Forbes Janitorial Services (Re- 
spondents) (Dismissed) 


2335-88-R: Ontario Public Service Employees Union (Applicant) v. The Crown in right of Ontario as repre- 
sented by the Ministry of Transportation, and Dunning Paving Ltd. (Respondents) (Dismissed) 


2666-88-R: United Steelworkers of America (Applicant) v. Pinkerton’s of Canada Ltd. (Respondent) v. Larry 
Bishop (Intervener #1) v. Inco Ltd. (Intervener #2) v. Attorney-General of Ontario (Intervener #3) 
(Dismissed) 


2822-88-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Century Fence 
Ltd. (Respondent) (Dismissed) 
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1926-88-M Canadian Union of Public Employees, Applicant v. Board of Education 
for the City of Etobicoke, Respondent 


Employee reference - Union requesting determination of bargaining unit status of head 
secretaries - Certificate issued on basis of agreement excluding head secretaries - Agreement reserv- 
ing right of union to raise ‘consideration of their inclusion in the bargaining unit’’ - Board inter- 
preting agreement to mean parties contemplated extension of bargaining rights by voluntary recog- 
nition at bargaining table - Board determination confined to employee status, not bargaining unit 
status - Board need not entertain application to determine employee status of individuals clearly 
excluded from bargaining rights where application meant to assist in voluntary recognition 


BEFORE: Owen V. Gray, Vice-Chair, and Board Members W. A. Correll and R. R. Montague. 


APPEARANCES: Helen O’Regan for the applicant; John Saunders and Chris Koester for the 
respondent. 


DECISION OF THE BOARD; December 21, 1989 


L. On November 4, 1988, a representative of the applicant trade union sent the following 
request to the Registrar: 


INE: Board of Education for the City of Etobicoke 
and 


Canadian Union of Public Employees 


During the course of negotiations the parties were unable to resolve the matter of whether or 
not the classification of Secretary V is appropriate for inclusion in the bargaining unit. 


We therefore request that this matter be resolved by requesting the OLRB assign a field officer 
to make the appropriate inquiries into the duties and responsibilities of the said Secretaries and 
subsequently the OLRB make a determination as to their inclusion or exclusion from the said 
bargaining unit. 


Upon being informed of the trade union’s request, the respondent’s manager of labour/employee 
relations advised the Registrar as follows: 


Further to your letter of December 1, 1988, please be advised that the Board of Education for 
the City of Etobicoke challenges the assertion of the Canadian Union of Public Employees that 
the position of Head Secretary - Secondary School (Secretary Grade V) is an employee for the 
purposes of the Labour Relations Act. The Board of Education asserts that this position is 
excluded from the bargaining unit under Section 1(3)(b) in that it exercises managerial func- 
tions. 


In the opinion of the Board of Education this position should remain excluded from the bargain- 
ing unit since it performs the following responsibilities: 


provides supervision of the school’s office staff in the day-to-day administrative rou- 
tines and operation of the entire school; 


assists in the interviewing, selection and appraisal of office staff; 


provides guidance, discipline and training of staff, as required; 
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in consultation with the principal, allocates, assigns and checks work performed by 
the office staff. 


For your reference I am enclosing a copy of the Position Description for Head Secretary-Sec- 
ondary School (Secretary Grade V) which is used primarily for recruitment purposes. I am also 
enclosing a copy of the Laoour Boards’s [sic] decision, dated April 12, 1988, with respect to the 
certification of the bargaining unit. Item 5 was adhered to with respect to the negotiations of a 
first Collective Agreement. However, having considered the Union’s request to include this 
position in the bargaining unit, the Board of Education was of the opinion that it was properly 
excluded for the above noted reasons. 


Pil In late February 1989, a Labour Relations Officer met with representatives of the appli- 
cant and respondent, who agreed that the evidence of three named persons would be representa- 
tive of all persons in the classification Secretary Grade V/Head Secretary. Examinations of those 
three persons were conducted on May 1 and May 8, 1989 by the Labour Relations Officer, a repre- 
sentative of the applicant and counsel retained by the respondent. A transcript of those examina- 
tions was prepared and forwarded to the parties. The applicant’s representative and the respon- 
dent’s counsel made written representations as to the conclusions the Board ought to reach on the 
basis of the transcribed evidence as to the question whether persons employed in the position of 
Secretary Grade V/Head Secretary are deemed not to be employees by operation of the provisions 
of clause 1(3)(b) of the Labour Relations Act (“‘the Act’’). In his written submissions, the respon- 
dent’s counsel requested an oral hearing on this question. 


So When the application finally came on for hearing before this panel, the respondent’s 
counsel asserted for the first time that the question whether those employed by the respondent as 
Head Secretaries exercise managerial functions or are employed in a confidential capacity in mat- 
ters relating to labour relations was not one which the Board should answer under subsection 
106(2) of the Act, for reasons to which we shall refer shortly. In the circumstances, we heard the 
parties’ argument with respect to both the question the respondent’s counsel first raised at the 
opening of the hearing and the question which the parties and the Board had come prepared to 
deal with at that hearing, and reserved our decision on both questions. 


Should the ‘‘employee status’’ of Head Secretaries be determined in this application? 


4, Counsel for the respondent drew our attention to the certification decision referred to in 
his client’s letter to the Board of December 8, 1988. The decision recites that the parties met with a 
Labour Relations Officer on the day scheduled for the hearing of the matter, reached agreement 
on all matters in dispute between them and further agreed to waive their right to a formal hearing 
in the matter. It is apparent from the form of the decision that there was no formal hearing and 
that, therefore, the decision would have been made on the basis of the Labour Relations Officer’s 
report and the membership evidence filed by the applicant. Paragraphs 3, 4 and 5 of the decision 
read as follows: 


3. Having regard to the agreement of the parties, the Board further finds that all office 
and clerical employees of the respondent in Etobicoke in its secondary schools, save 
and except supervisor, persons above the rank of supervisor and persons for whom 
any trade union held bargaining rights as of March 2nd, 1988, constitute a unit of 
employees of the respondent appropriate for collective bargaining. 


4. For the purpose of clarity the Board notes that the term ‘‘supervisor”’ as it appears in 
the bargaining unit description includes Secretary Grade 5/Head Secretary. 


5. As part of the settlement of the issues in this application the parties agreed that not- 
withstanding the agreement on the bargaining unit and the clarity note the respondent 
agrees the applicant may raise the matter of the individual duties of Secretary Grade 
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5/Head Secretary at the forthcoming collective bargaining for consideration of their 
inclusion in the bargaining unit. 


On the basis of the membership evidence filed, the Board (differently constituted) certified the 
applicant without a vote. It is common ground that the parties have since entered into a collective 
agreement in which the respondent recognizes the applicant as bargaining agent for a bargaining 
unit described in the language used in paragraph 3 of the Board’s certification decision. It is also 
common ground that that collective agreement does not contain any express agreement with 
respect to the question whether the term “‘supervisor’’ as it appears in the recognition clause of 
that agreement includes or excludes Secretary Grade V/Head Secretary. 


Si Having regard to paragraph 4 of the certification decision, counsel for the respondent 
argues that the position in question in this application was expressly excluded from the bargaining 
unit for which the applicant was certified. He submits that the Board does not and should not 
entertain applications under section 106(2) to determine the employee status of persons and posi- 
tions expressly excluded from the scope of the collective bargaining relationship between the par- 
ties to the application. He relies on three decisions of the Board in that respect: City of St. 
Catharines, [1966] OLRB Rep. July 270; Township of Scarborough, [1966] OLRB Rep. Sept. 433; 
and, Dunlop Canada Limited, [1967] OLRB Rep. Apr. 95. His only explanation for the respon- 
dent’s delay in raising this point is that counsel was not retained until after the Labour Relations 
Officer began his inquiry. We note that counsel was in attendance at the examination of employees 
in this matter roughly five months before the hearing at which this point was raised for the first 
time. That period of delay is unexplained, as is counsel’s failure to raise this point in the statement 
of desire to make representations which he filed six weeks before the hearing date. 


6. The applicant’s representative took the position that the question whether Head Secre- 
taries exercised managerial functions or were employed in a confidential capacity was unresolved 
at the time of the certification, and the parties had then agreed to discuss this during collective bar- 
gaining. During collective bargaining, she said, the parties had agreed to have the inclusion or 
exclusion of Head Secretaries determined by means of an application to this Board under subsec- 
tion 106(2). As there had been no advance notice that this point would be raised, the applicant’s 
representative did not have witnesses present who could testify as to the parties’ discussions on this 
point. 


is Trade union and employer parties to certification applications not infrequently disagree 
about whether certain individuals or positions are excluded from the bargaining unit which is the 
subject of the application by operation of clause 1(3)(b) of the Act. If the dispute affects the 
description of the bargaining unit or the outcome of the application, it is generally resolved in the 
application. When the dispute affects neither the description of the bargaining unit nor the appli- 
cant’s entitlement to a vote or to certification without a vote, the Board can and does dispose of 
the application without resolving the dispute, leaving it to be dealt with by a subsequent applica- 
tion under subsection 106(2) if the parties are unable to resolve it themselves: Robin Hood Multi- 
Foods Inc., [1985] OLRB Rep. July 1159. The Board does not do that, however, unless it is 
satisfied that the applicant trade union has the requisite membership support in the bargaining unit 
on each and every possible outcome of the dispute. In other words, such an outcome takes into 
account the wishes of the persons whose inclusion in the bargaining unit is at issue. 


8. The Board’s decision of April 12, 1988 does not treat the matter of inclusion or exclu- 
sion of Head Secretaries as a matter in dispute which did not need to be resolved. On the contrary, 
the language of the decision quite clearly shows the Board acting on an agreement by the parties 
that the position of Head Secretary would be excluded from the bargaining unit for which the 
applicant was to be certified. The rather unusual language of paragraph 5 of the decision suggests 
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that the parties disagreed about the reason for the agreed exclusion, since there would be no ques- 
tion of a subsequent extension of bargaining rights to the disputed position if both parties agreed 
that it was excluded from any bargaining unit by operation of clause 1(3)(b) of the Act. Having 
regard to the language used in the decision, the panel which made it would have assessed whether 
it could certify the applicant for the bargaining unit on which the parties had agreed without regard 
to the wishes of those then employed in the position of Head Secretary. In the circumstances, the 
best sense which can be made of the agreement referred to in paragraph 5 of the decision is that 
the parties contemplated the possibility of extension of the applicant’s bargaining rights by volun- 
tary recognition at the bargaining table if the parties could agree that the individual duties of those 
employed in that position did not bring them within ambit of clause 1(3)(b) of the Act. 


a: The possibility that we would so interpret the language of the Board’s decision of April 
12, 1988 was brought to the attention of the applicant’s representative during argument on this 
point. We observed that the Board would not look behind the language of the decision in the 
absence of an application for reconsideration and noted that such an application would ordinarily 
be dealt with by the panel which made the original decision. We asked the applicant’s representa- 
tive whether she proposed to make such an application. After retiring to consider the matter, she 
advised us that the applicant did not propose to make such an application. She reiterated her 
understanding that, during the negotiation of their first collective agreement, the parties had 
agreed that the inclusion in or exclusion from the bargaining unit of Head Secretaries would turn 
on the outcome of an application under 106(2) with respect to that position. 


10. The applicant’s representative was unable to answer our further questions with respect 
to the precise nature of the agreement she alleged had been made at the bargaining table. She 
undertook to file a written statement on that subject at a later date. As it appeared possible that 
the applicant would allege an agreement at the bargaining table that it would have bargaining 
rights for Head Secretaries if the Board found them to be employees within the meaning of the 
Act, we invited and received the submissions of counsel for the respondent on the proposition that 
the existence of such an allegation, even if disputed, was a sufficient reason for the Board to 
answer the question posed under subsection 106(2) in the circumstances of this case. 


Lidl Following our hearing, the applicant filed a written statement by Jack Kirkby that 


... on or about July 12th 1988, while in contract negotiations with the Board of Education for 
the City of Etobicoke and Local 2897 of the Canadian Union of Public Employees, I reached an 
agreement with Mr. Christopher Koester, Personnel Officer for the Board of Education, that 
the issue of whether or not the Grade 5 Secondary School Secretaires [sic] employed by the 
Board of Education would become members of the bargaining unit, would be decided by the 
Ontario Labour Relations Board through a determination under Section 106(2) of the Ontario 
Labour Relations Act. 


12: Subsection 106(2) of the Act provides that 


(2) If, in the course of bargaining for a collective agreement or during the period of operation of 
a collective agreement, a question arises as to whether a person is an employee or as to whether 
a person is a guard, the question may be referred to the Board and the decision of the Board 
thereon is final and conclusive for all purposes. 


As it has repeatedly observed, the question the Board addresses under this subsection is whether 
an individual is an employee for the purposes of the Act, not whether he or she falls within the 
scope of a trade union’s bargaining rights: see Northern Telecom, [1983] OLRB Rep. July 1134. 
The three decisions on which the respondent relies stand for the proposition that the Board need 
not entertain a trade union’s application to determine the employee status of an individual whose 
position is clearly excluded from the scope of the applicant’s bargaining rights, where the applica- 
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tion is brought in order to pave the way for a request for voluntary recognition. In those cases 
there was no allegation that the employer had agreed that the disputed individuals would fall 
within the scope of the applicant union’s bargaining rights if they were found to be employees for 
the purposes of the Act. It does not appear to us inconsistent with the principles elaborated in 
those decisions for the Board to entertain an application under subsection 106(2) with respect to a 
job classification about which such an agreement has been made. Of course, we are not at this 
point in a position to say that there is such an agreement. All that can be said is that the applicant 
alleges the existence of such an agreement. 


13: If the respondent had raised this objection at the outset, the Board might have chosen 
to resolve any dispute about what was agreed at the bargaining table before entering into any 
enquiry about the question raised by the applicant. As it is, all concerned had expended consider- 
able time and energy on the question raised by the applicant before the respondent raised this last 
minute objection. Indeed, the late raising of the objection had made it prudent for the Board to 
actually hear the parties’ argument on the merits of the question before deciding whether to give 
effect to the objection. With all that effort already expended on a determination on the merits, we 
think it makes more sense to give the parties that determination, for what it is worth, than to first 
inquire into matters which might have been, but could not now be, inquired into before that effort 
was expended. 


14. We therefore propose to express our opinion on the question whether those employed 
in the disputed position were employees within the meaning of the Labour Relations Act as of the 
time or times relevant to this applicant. 


Are those employed as ‘‘Secretary Grade V/Head Secretary’’ deemed not to be employees by 
operation of clause 1(3)(b) of the Act? 


15. Counsel for the respondent took the position that our determination whether persons 
employed as Head Secretary are employees for the purpose of the Act should be made as of the 
date of preparation of the transcripts of the witnesses’ evidence or, in the alternative, as of May 1, 
1989, the first day evidence was taken. The applicant’s representative said that the determination 
should be made as of March 2, 1988, the date on which it made its application for certification. The 
applicant’s representative said there was an understanding that the examination would be con- 
ducted as at that date. Counsel for the respondent agreed that questioning focused on March 2, 
1988. Remarks counsel is recorded as having made near the beginning of the examination of Peggy 
Gooch appear to indicate agreement that the examination of that witness, at least, be limited to 
events occurring prior to March 2, 1988. It is not apparent to us why that date would have had any 
significance other than for the determination of the count in the certification application, a count 
from which Head Secretaries were excluded by agreement. That date was approximately fourteen 
months prior to the commencement of the examinations. During those examinations some of the 
witnesses were asked questions about whether certain things had occurred during the preceeding 
year. The agreement referred to in Mr. Kirby’s statement must have been made after certification 
was granted and before the first collective agreement was concluded. The latter event occurred in 
April 1989, we are told. No one suggests that the duties and responsibilities of the position of Head 
Secretary changed in any material respect between March 2, 1988 and May 1, 1989. The respon- 
dent was certainly prepared to have the evidence in the transcripts determine the question at hand 
as of May 1, 1989. In those circumstances, it is perhaps sufficient to note that our determination is 
made on the basis of that evidence. 


16. There appears to be no challenge to the proposition in the respondent’s letter of 
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December 8, 1988 that the position description used by the respondent for the position of the Head 
Secretary/Secondary School (Secretary Grade V) includes the following: 


THE BOARD OF EDUCATION FOR THE CITY OF ETOBICOKE 
HEAD SECRETARY - SECONDARY SCHOOL 
GRADE V 
POSITION DESCRIPTION 
BASIC OBJECTIVE 


Working under the direction of the school principal who is responsible for the administration 
and management of the school: 


- provides supervision of the school’s office staff in the day-to-day administrative routines and 
operation of the entire school; 


- provides secretarial and administrative support to the principal; 


- maintains good working relationships and communications with teachers, business and support 
staff, the student body and the community under the direction of the principal. 


MAJOR RESPONSIBILITIES 


- through consultation with the principal, determines the assignment of responsibilities and 
duties for the office staff throughout the entire school; 


- responsible for ensuring the preparation of a variety of correspondence, reports, newsletters, 
memos, et al, as required; 


- develops, implements and maintains a variety of office records and files in keeping with current 
and developing technologies; 


- ensures the timely completion of records and statistical reports; 


- co-ordinates or oversees special school programs such as commencement exercises, parents’ 
night; 


SUPERVISION 

- assists in the interviewing, selection and appraisal of office staff; 

- provides guidance, discipline and training of staff, as required; 

- ensures that positive working relationships are fostered and maintained; 


- in consultation with the principal, allocates, assigns and checks work performed by the office 
staff. 


In addition to the responsibilities outlined above, the incumbent of this position may be called 
upon to assume other duties as assigned and as approved by the principal. 


17. As we have already noted, the parties agreed that evidence given by Helen Wallbank, 
Doreen Batterbury and Peggy Gooch would be representative of the duties and responsibilities of 
all those employed in the position of Head Secretary. As almost invariably occurs in cases of this 
sort, the duties and responsibilities actually performed vary among the three individuals examined. 
When the parties to an issue of this sort agree that the status of all those employed in a particular 
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position will be determined on the evidence of a few of those employed in that position, we are 
obliged to form a composite view of the position: Royal Ontario Museum, [1985] OLRB Rep. Feb. 
325 at paragraph 16. 


18. Leaving aside for a moment the reference to providing ‘“‘discipline... of staff”, the evi- 
dence confirms that Head Secretaries generally perform the functions set out in the position 
description. In addition to providing secretarial and administrative support to the school principal, 
Head Secretaries do allocate and co-ordinate the performance of secretarial work for Vice-Princi- 
pals, teachers and students by others employed at that school as Secretaries. There were eight 
other such secretaries at the school where Ms. Wallbank was employed as Head Secretary, two 
other secretaries at the school where Doreen Batterbury served as Head Secretary and three others 
at the school where Peggy Gooch served as Head Secretary prior to September 1988. The Head 
Secretary checks the work of the other secretaries. She is expected to and does admonish them if 
the work is unsatisfactory and may require that unsatisfactory work be redone. As for the Head 
Secretary’s having the power to “discipline” other secretaries in the sense in which that word is 
used in the labour relations context, the following passage from the examination of Helen Wall- 
bank is instructive: 


Do you feel you have the authority to discipline at all? 
Yes, I do. 
To what extent? 


Well, just to...only just talk to them...not to say “If you don’t do this, this is what’s 
going to happen.” I don’t have that, no. 


If you don’t have that, who has that authority? 


Well, I think the Principal could make a recommendation to the Board to do it. 


While one of the examinees thought she had the power to issue a written warning, she had never 
done so. It seems to us that Head Secretaries do not have any significant power to “discipline” 
other secretaries in the sense in which that word is ordinarily used in a labour relations context. 


19. Although the evidence is not as detailed as one might have liked, it appears that 
employment relations between the School Board and school secretaries is controlled centrally from 
the School Board’s administrative offices. In particular, the actual decision to hire, fire, or formally 
discipline a secretary is made by someone in the School Board’s administrative offices on the basis 
of information received from the school principal, the Head Secretary and, perhaps, others as well. 
Candidates for employment to fill a vacant secretarial position in the school are sent by the School 
Board to be interviewed by the principal, who is joined in these interviews by the Head Secretary 
and, perhaps, a Vice-Principal. It appears that the interviewers attempt to form a judgement on a 
consensus basis, which judgement is then communicated to the School Board. We can fairly infer 
that a negative judgement by the principal and Head Secretary of a school would result in the can- 
didate’s not being employed as a secretary at that school; it is not clear what effect the interview 
has on the candidate’s prospects for employment at the Board generally. Similarly, while there 
appears to have been at least one occasion on which a secretary with whose work a Head Secretary 
was dissatisfied left that Head Secretary’s school, it is not apparent that it resulted in her losing her 
employment with the Board. 


20. Head Secretaries keep track of and report to the Board on the absences of other secre- 
taries from work. They also deal with other secretaries’ needs for time off. It appears that there are 
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rules or guidelines set out by the School Board with respect to the circumstances in which time may 
be taken off. The respondent argues that the Head Secretary “grants” time off. It is clear that she 
exercises some co-ordinating function in attempting to minimize the impact of a secretarys’ taking 
time off work. It is not clear that the Head Secretary has any more than a limited discretion as to 
whether other secretaries take time off or not. 


2s Ms. Wallbank testified that she made written valuations of the other secretaries at her 
school, using a form found by the business teacher at that school. This was at the suggestion or the 
request of the principal for whom she worked; the written evaluations went to him. The other two 
examinees were not involved in preparing or maintaining written evaluations with respect to other 
secretaries at their schools. 


22s Many scores of the Board’s decisions review the meaning and application of the words 
“exercises managerial functions” in clause 1(3)(b) of the Act. In formulating its opinion as to 
whether those words apply to any particular individual, the Board applies a number of qualitative 
and quantitative criteria, as may be seen from the decisions cited or referred to in the brief of 
authorities filed by counsel for the respondent. In The Lakehead Board of Education, [1970] 
OLRB Rep. Feb. 1331, the Board made these observations: 


Making a determination as to whether a person is employed in a managerial capacity is a more 
difficult assessment to make. The Board in a number of recent decisions has recognized the 
growing complexity of management structures, the diffusion of the lines of authority and the 
divergent elements that go into the decision making process. The Board, accordingly, in making 
such determination endeavours to distinguish between persons who truly exercise independent 
discretion or assert real authority, as opposed to those who merely implement decisions within a 
framework decided by others or whose independent discretion is limited to predetermined cir- 
cumscribed areas. The Board is cognizant of the fact also that management today generally 
needs the assistance and advice of responsible and highly qualified individuals in the fields of 
their particular knowledge. The fact that such assistance or advice is sought and is accepted or 
taken into account by management does not mean that such persons exercise managerial func- 
tions in their own right. In all cases, the Board must evaluate the totality of each person’s job 
functions in deciding whether the person concerned, in an intrinsic sense, exercises managerial 
authority (see The Hydro-Electric Power Commission of Ontario Case, 1969 Aug. OLRB M.R. 
p. 669, and Ajax and Pickering General Hospital Case, dated February 19, 1970, Board File No. 


15917-68-R). 
2, In Hydro Electric Commission of The Borough of Etobicoke, [1981] OLRB Rep. Jan. 
38, the Board noted that 


25. Exercising supervisory functions does not by itself exclude a person from engaging in collec- 
tive bargaining. Even when a person is primarily engaged in the supervision of others he is not 
managerial unless he also has effective control over their employment relationship. (See 
Falconbridge Nickle Mines Limited, [1976] OLRB Rep. Sept. 379 and McIntyre Porcupine 
Mines, supra.) Scheduling work for employees and co-ordinating their efforts (something regu- 
larly done by the foremen in this case) is not itself a managerial function. (See, in addition to the 
cases previously cited, Second Manufacturing, [1975] OLRB Rep. Sept. 658; Thames Steel Con- 
struction Limited, [1979] OLRB Rep. May 440 and Caledon Hydro-Electric Commission, [1979] 
OLRB Rep. Oct. 924.) 


26. To determine whether the foremen in this case exercise managerial functions within the 
meaning of section 1(3)(b) of the Act, the Board will look to whether or not they exercise effec- 
tive control and authority over the people they supervise as may be seen by an ability, at a mini- 
mum, to make effective recommendations in areas that materially affect the economic lives of 
the employees. If they act merely as conduits for management and do not themselves effectively 
control the economic lives of their employees, they would not be exercising functions with true 
managerial significance. As well, foremen would not be exercising managerial functions if they 
merely gather facts relating to their men from which management is then able to make its own 
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decisions as to how to deal with particular situations. Even if foremen’s evaluations of employ- 
ees are given serious consideration and are relied on by their supervisors in making their deci- 
sions affecting employees, the foremen would not be making effective recommendations unless 
the recommendations are so consistently and frequently followed that it could be said that 
through the recommendations the foremen are effectively controlling or determining the deci- 
sions. A recommendation would not be effective, for example, if it was merely one of several 
factors considered or relied on by a supervisor in the course of making his own independent 
decision. Similarly, foremen would not be viewed by the Board as exercising managerial func- 
tions if they merely act within strict supervisory guidelines set by others. 


24. In Windsor Utilities Commission, [1971] OLRB Rep. May 296, the Board said, in part: 


7. Where a person is required to exercise functions which are of a managerial nature and is also 
required to perform the type of work which is performed by the bargaining unit employees, the 
Board must determine whether the work is merely incidental to his managerial functions or 
whether the functions which are of a managerial nature are merely incidental to his bargaining 
unit work. In order to make this determination, the Board must ascertain the nature of and the 
extent to which such functions are exercised. If the nature of the functions are such that they 
require a person to make independent decisions in meaningful matters which are of real conse- 
quence to the company’s operations rather than merely the application of expertise in technical 
matters, or if the person exercises his unfettered discretion concerning matters of substance in 
the employment relationship of other persons, the nature of such functions places him on the 
management side of the employee-management line, no matter how much bargaining unit work 
the person otherwise performs. It is not uncommon in small businesses for the owner or a fore- 
man to perform work alongside the employees and at the same time administer all phases of the 
management end of the business. This is less likely to happen in larger companies. 


8. In larger companies, however, persons are often delegated limited managerial functions with 
no real independent authority or discretion. In such cases, it is necessary to determine the extent 
to which such functions are exercised. If a person is engaged in these functions, which are lim- 
ited in their nature, for the majority of time, any other work performed may be properly 
described as merely incidental to the managerial functions exercised. If, however, a person is 
required to perform bargaining unit work for the majority of the time and is also required to 
exercise managerial type functions which are of a restricted nature, the functions which are of a 
managerial type may be said to be merely incidental to the bargaining unit work. If the manage- 
rial type functions are merely incidental to the bargaining unit work performed, the person must 
be found to be an employee for the purposes of the Act. 


25: Counsel for the respondent referred to three certification decisions which excluded 
Head Secretaries from units of school board office and clerical employees. In one of those deci- 
sions, the exclusion was on agreement of the parties. In another, the decision simply said that 
“having regard to the Report of the Examiner dated February 15, 1971 the Board finds that head 
secretaries employed in the Junior High and Secondary Schools exercise managerial functions 
within the meaning of section 1(1)(3) of The Labour Relations Act and accordingly are not 
included in the bargaining unit.”’ There is no indication what facts were revealed by the report of 
the Examiner in that case. In Board of Education for the Borough of Scarborough, [1980] OLRB 
Rep. Dec. 1713, the Board did say something about the evidence from which it concluded that 
while there was some doubt about whether they exercised managerial functions, that School 
Board’s head secretaries did have a regular involvement and confidential matters relating to labour 
relations. That decision quoted from the Lakehead Board of Education, supra, a decision in which 
the Board found that the Head Secretaries in the secondary schools of that respondent school 
board did not exercise managerial functions and were not employed in a confidential capacity in 
matters of labour relations within the meaning of clause 1(3)(b) of the Act. These decisions illus- 
trate the trite proposition that the application of clause 1(3)(b) in each case depends on the facts in 
that case. 


26. In addition to performing the functions on which the respondent’s argument focused, 
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the respondents’ Head Secretaries also spend time doing secretarial, clerical and administrative 
work which is in no way ‘‘managerial” and is similar to work performed by secretaries in the bar- 
gaining unit represented by the applicant. There is no evidence before us from which we can deter- 
mine whether the time spent by a Head Secretary on such “bargaining unit” work is greater or less 
than the time she spends on allegedly managerial tasks. We are not persuaded that Head Secretar- 
ies exercise such unfettered discretion concerning matters of substance in the school board’s 
employment relationship with other persons as to make this quantitative consideration irrelevant. 
It is incumbent upon anyone seeking to exclude persons from the scope of the Labour Relations 
Act by application of clause 1(3)(b) to come forward with affirmative evidence that the clause bears 
application in the circumstances: The Corporation of the City of Thunder Bay, [1981] OLRB Rep. 
Aug. 1121 at paragraph 6. In the absence of evidence which establishes that fact, we cannot find 
that Head Secretaries spend a majority of their time performing ‘‘managerial type functions which 
are of a restricted nature.’’ We would add that it is difficult to say whether we would have found in 
the employer’s favour on this branch of clause 1(3)(b) even if the evidence had persuaded us that 
Head Secretaries spent a majority of their time performing certain of the functions on which the 
employer’s argument concentrated. 


aie Accordingly, we are not persuaded that Head Secretaries “exercise managerial func- 
tions” within the meaning of clause 1(3)(b) of the Act. 


28. The employer also argued that those in the position of Head Secretary are “employed 
in a confidential capacity in matters relating the labour relations” within the meaning of clause 
1(3)(b). An employee’s exposure to “‘confidential” information is not enough to exclude her from 
the coverage of the Act. Before this branch of clause 1(3)(b) will be applied to an individual, the 
confidential information must relate to labour relations matters, and her involvement in handling 
such information must be a regular and material part of the normal course of her employment: see, 
for example, Comtech Group Ltd. , [1974] OLRB Rep. May 291. 


Dy) Other secretaries confide in a Head Secretary with respect to personal problems and 
other matters which may affect their employment. The one Head Secretary who was asked by her 
Principal to do written evaluations of the other Secretaries at their school continued to have access 
to those evaluations. It appears from the evidence that as secretary to the school Principal, a Head 
Secretary becomes privy to some information about the collective bargaining between the School 
Board and its teachers and about School Board developments which will effect the careers of 
teachers of the School at which the Head Secretary is employed. In that connection it is important 
to note that the school principal to whom a Head Secretary reports is a member of the teacher bar- 
gaining unit which bargains collectively with the School Board under the School Boards and Teach- 
ers Collective Negotiations Act, R.S.O. 1980, c. 464, as amended. 


30. The confidentiality branch of clause 1(3)(b) of the Act is concerned with excluding from 
a bargaining unit persons who have access to information in the possession of management which is 
relevant to its labour relations and which management wishes to keep confidential from bargaining 
unit employees and their bargaining agent. Information received by the Head Secretary from 
members of the secretarial bargaining unit or from members of the teacher bargaining unit would 
not fall within this category, nor would information about labour relations with teachers which is 
revealed by the School Board to the school principal, who is a member of the teacher bargaining 
unit. A Head Secretary’s continued access to her own written observations and opinions about 
other secretaries would not bring her within the excluded classification either. It is not at all clear 
from the evidence what role (if any) a school’s Principal plays on the management side in matters 
of labour relations between the School Board and employees outside the teacher bargaining unit. 
The provisions of the Education Act to which counsel referred (clauses (b) and (i) of section 236) 
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are not enough to support the conclusion that someone who provides secretarial and administrative 
assistance to a school Principal must of necessity be directly involved in matters relating to the 
School Board’s labour relations with its employees to such a degree as to warrant her exclusion 
from the benefits of collective bargaining under the Labour Relations Act. We are not persuaded 
on the evidence before us that the respondent’s Head Secretaries are “employed in a confidential 
capacity in matters relating to labour relations” within the meaning of clause 1(3)(b) of the Act. 


ais We conclude that persons employed in the position Secretary Grade V/Head Secretary 
are employees within the meaning of the Labour Relations Act. The consequences which flow from 
that opinion will have to be resolved between the parties themselves or, failing that, in some other 
proceeding. 


1761-88-OH Jill Bettes, Complainant v. Boeing Canada/DeHavilland Division, 
Respondent 


Evidence - Health and Safety - Witness - Complainant calling Ministry Health and Safety 
Inspector as witness - Director authorizing Inspector to testify - Occupational Health and Safety Act 
providing Inspector not compellable witness - Non-compellability waived - Inspector competent wit- 
ness 


BEFORE: S. A. Tacon, Vice-Chair, and Board Members J. A. Ronson and D. A. Patterson. 


APPEARANCES: Daniel A. Harris, Gus Goncalves and J. Bettes for the complainant; L. Bertuzzi, 
H. R. Dyer and P. Irwin for the respondent; Mark Alchuk for the Ministry of Labour and The 
Occupational Health and Safety Branch (at the November 7, 1989 hearing). 


DECISION OF THE BOARD; December 11, 1989 


i This is a complaint alleging violation of section 24 of the Occupational Health and Safety 
Act (hereinafter referred to as the ““OHSA”’). During the proceedings, counsel for the complainant 
issued a summons to J. Harkins, an inspector with the Occupational Health and Safety Branch. 
Harkins and several other officials of the Ministry of Labour had been involved in the various 
investigations and meetings in connection with the work refusals which eventually led to the instant 
complaint. Harkins appeared at the hearing and indicated that the legal department of the Occupa- 
tional Health and Safety Branch had said “‘it was allright” for him to testify. 


ap Because this was a matter of first impression and because Harkins initially appeared 
unaccompanied by counsel for the Ministry, the Board directed the parties to make submissions 
addressing several of its concerns relating to the orderly conduct of its hearing in accordance with 
the principles of natural justice and also directed that the Ministry be given notice to afford them 
an opportunity to make representations. The various submissions of the parties are next set out 
briefly. 


3: Counsel for the complainant reviewed the statutory language in section 34(2) of the 
OHSA and contrasted that wording with that used in other comparable statutes such as the Labour 
Relations Act and the Employment Standards Act. As the OHSA only provided for the non- 
compellability of inspectors, in contrast to the broader wording in the other statutes which spoke of 
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non-compellability and non-competence, counsel argued Harkins was a competent witness. Coun- 
sel stressed that exceptions to the first principle that the public has a right to all the relevant testi- 
mony should be kept to a minimum and, here, the statute did not preclude such evidence. Counsel 
carefully reviewed a number of decisions of the courts and the Board in support of his submissions 
that the paramount policy interest was the public’s right to hear all relevant testimony and excep- 
tions should be restricted as far as possible. In rely, counsel argued that the statement by Mr. 
Alchuk, as counsel for the Ministry of Labour and the Occupational Health and Safety Branch, 
that the Director had given permission to Harkins to testify was sufficient to satisfy the Board with 
respect to section 34(3). Finally, counsel acknowledged that there were policy ramifications in per- 
mitting Harkins to testify but stated that was for the Director to consider in deciding whether or 
not to grant permission to Harkins and the Director must be taken to have weighed those matters. 
Cases cited included: Re Motor Transport Industrial Relations Bureau of Ontario, (1970) 22 LAC 
61 (Weatherill); Toronto Newspaper Guild v. CCH Canada Limited, (1974) 74 CLLC 916,114 
(Adams); Re Dorothea Knitting Mills Ltd. and Canadian Textile & Chemical Union et. al. (1975), 9 
O.R. (2d) 378 (Ont. Div. Ct.); Re Canadian Workers Union and Frankel Structurai Steel Ltd. et. 
al. (1976), 12 O.R. (2d) 560 (Ont. Div. Ct.); Retail Clerks Union, Local 401 v. 4 Way Wholesale 
Ltd., (1979), 79 CLLC {16,206 (Alta. Ind. Rel. Bd.); Re Harry Woods Transport Ltd. (1980), 25 
LAC (2d) 60 (Weatherill); Auto Jobbers Warehouse Ltd., [1982] OLRB Rep. May 649; 
International Harvester Company of Canada Limited, [1983] OLRB Rep. June 898; General 
Motors of Canada Limited, [1985] OLRB Rep. Feb. 262; Domtar Inc., [1988] OLRB Rep. Aug. 
780. Counsel also referred to excerpts from: Sopinka & Lederman, The Law of Evidence in Civil 
Cases, pp 457-460; Canadian Encyclopedic Digest (3rd edition), pp 233-234; Brown & Beatty, 
Canadian Labour Arbitration (3rd edition), pp 3-29, 3-30; Gorsky & Steinbert, Evidence and Pro- 
cedure in Canadian Labour Relations, pp 213-215. 


4. Counsel for the Ministry of Labour and the Occupational Health and Safety Branch 
stated that the privilege under section 34(2) of the OHSA was being waived and Harkins had been 
instructed to attend the Board proceedings and testify. He indicated that the Ministry had made a 
policy decision, that given Harkins’ involvement, no other witness but Harkins could testify to 
those events and the Ministry wished to assist the parties and the Board by making Harkins avail- 
able. It was submitted that Harkins was a “‘competent”’ witness, that section 34(2) only dealt with 
compellability and Harkins would attorn to the jurisdiction of the Board. Specifically, the Director 
had authorized Harkins to testify, pursuant to section 34(3) of the OHSA. Counsel added that, 
once Harkins took the stand, he should be treated as any other witness and could not raise section 
34(2) thereafter during his examination or cross-examination. With respect to the position of other 
officials who had been involved in the various investigations and meetings, counsel stated that, 
while the question had taken him by surprise, the rationale proffered by the Ministry for Harkins’ 
testifying would likewise apply to such other officials as had relevant information and the Ministry 
would not raise section 34(2) of the OHSA in respect of such persons if the parties sought to com- 
pel their testimony. Finally, counsel noted that the Ministry had given permission for an inspector 
to testify in this case only. That is, the Ministry would decide on a case by case basis if section 34(2) 
of the OHSA would be invoked to prevent the testimony of inspectors in other cases. 


D: Mr. Dyer, as counsel for the respondent, agreed that, in the proper circumstances and 
despite its policy concerns, an inspector could testify. That is, counsel conceded that section 34(2) 
of the OHSA only addressed the ‘‘compellability” and not the “competency” of an inspector. 
However, it was argued there were several ‘“‘preconditions” to be satisfied before Harkins could 
testify. Two “preconditions” appeared not to be in issue, namely, counsel for the Ministry agreed 
that Harkins could be treated as any other witness once he took the stand and could not thereafter 
raise section 34(2) of the OHSA and, further, counsel for the Ministry agreed that the same ratio- 
nale for permitting Harkins to testify would apply to other officials involved in the investigation 
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and meetings and section 34(2) would not be raised as a bar to their testifying at the instance of 
either party. Counsel for the respondent submitted that a third precondition was that the Director 
should appear before the Board in person to give consent, pursuant to section 34(3), with reasons 
for so doing. Alternatively, the inspector could give his evidence in documentary form. Counsel 
reviewed a number of cases dealing with the compellability of the OHSA inspectors. He empha- 
sized that the rationale for the statutory provision in section 34(2) was consistently depicted in the 
cases as necessary to preserve the neutrality of the inspectors’ position and to encourage a neutral 
satisfactory resolution of the dispute. Those policy considerations, counsel argued, applied at least 
equally to a prohibition against an inspector voluntarily testifying at the behest of one party in liti- 
gation before the Board. Because of the negative impact on the OHSA process if an inspector vol- 
untarily testified at the request of one party, counsel contended that the Director should be 
required to personally outline the rationale for permitting an inspector to testify in a particular pro- 
ceeding. Cases cited included: General Motors of Canada Limited, supra; General Motors of 
Canada Limited, [1984] OLRB Rep. Mar. 459; Domtar Inc., supra; The Corporation of the Town- 
ship of Innisfil v. The Corporation of the Township of Vespra et al., [1981] 2 S.C.R. 145; as well as 
an excerpt from Wigmore on Evidence, Vol 8, pp. 634-639. 


6. Sections 34(2) and 34(3) of the OHSA read as follows: 


34(2) An inspector or a person who, at the request of an inspector, accompanies an inspector, or 
a person who makes an examination, test, inquiry or takes samples at the request of a inspector 
is not a compellable witness in a civil suit or any proceeding except an inquest under The Coro- 
ners Act, 1978, respecting any information, material, statement or test acquired, furnished, 
obtained made or received under this Act or the regulations. 


34(3) A Director may communicate or allow to be communicated or disclosed information, 
material, statements or the result of a test acquired, furnished, obtained, made or received 
under this Act or the regulations. 


7. It was not disputed that the statutory language permits an inspector to refuse to testify, 
notwithstanding that he or she was properly served with a summons by a party and may have 
knowledge or information relevant to the matters at issue. The Board caselaw in this regard was 
not challenged: General Motors of Canada Limited, supra (Feb. 1985); Domtar Inc., supra; 
General Motors of Canada Limited, supra (Mar. 1984). The Board notes that it was also not in dis- 
pute that a Board hearing is a “‘proceeding”’ within the meaning of section 34(2) of the OHSA. An 
issue was raised as to whether Harkins had attorned to the summons by simply appearing before 
the Board and whether that appearance, of itself, constituted a waiver of the protection of section 
34(2) of the OHSA. In the circumstances, the Board need not finally determine that question but 
would note that the Board would generally be loathe to treat a mere appearance before the Board 
by a person served with a summons but who intended to avail himself or herself of a statutory or 
other ‘“‘defence”’ to the usual consequences of proper receipt of a summons as attorning to the 
jurisdiction of the Board. 


8. What is novel in this complaint is that this appears to be the first instance before the 
Board in which an inspector duly served with a summons has not raised section 34(2) to preclude 
his or her testimony. Counsel for the Ministry and the Occupational Health and Safety Branch 
informed the Board that the inspector in question (Harkins) had been instructed to attend the 
Board’s proceedings and testified. In the Ministry’s view, given Harkins’ involvement, no other 
witness but Harkins could testify to those events and the Ministry wished to assist the parties and 
the Board by making Harkins available. Mr. Alchuk noted that this wavier of section 34(2) applied 
to this case only and the Ministry would decide on a case by case basis whether it would invoke the 
protection of section 34(2) of the Act. 


1216 [1989] OLRB REP. DECEMBER 


oO Mr. Alchuk, on behalf of the Ministry, addressed directly several of the concerns raised 
by the summons. That is, Mr. Alchuk clarified that Harkins had been directed to appear by the 
Director pursuant to section 34(3) of the OHSA. Further, once Harkins took the stand, he would 
be subject to the same conditions as any other witness and could not thereafter raise section 34(2) 
of the OHSA. Finally, Mr. Alchuk asserted that the same rationale for permitting Harkins to tes- 
tify would apply to other officials involved in the investigation and meetings and that section 34(2) 
would not be raised as a bar to their testifying at the instance of either party. 


10. It was asserted that the Director must appear in person to satisfy the Board with respect 
to his authorization to Harkins to testify pursuant to the Director’s right to do so in section 34(3) 
or, at least, conveying that authorization through counsel was insufficient. The Board disagrees. It 
is usual to accept the undertakings or stipulations of counsel on behalf of his or her client rather 
than to require the client to personally undertake or so stipulate. The Board sees no reason to 
adopt a different practice with respect to this matter. Mr. Alchuk informed the Board he was duly 
retained and authorized to appear on behalf of the Ministry and the Occupational Health and 
Safety Branch. The Board accepts Mr. Alchuk’s stipulation that the Director, pursuant to his dis- 
cretion in section 34(3), has authorized Harkins to testify. 


Veh Section 34(2) of the OHSA only speaks to the “‘compellability” of an inspector and not 
to his or her ‘‘competence’’. It would appear that there is no restriction with respect to the compe- 
tence, in the legal sense of that term, of an inspector to testify as to matters within his or her per- 
sonal knowledge. This aspect of section 34(2) was noted in Domtar Inc., supra. Moreover, the 
wording of section 34(2) of the OHSA stands in sharp contrast to the language in two other stat- 
utes dealing with the circumstances of roughly comparable persons, which statutes do stipulate that 
the persons are neither competent nor compellable, namely the Employment Standards Act, 
R.S.O. 1980, c. 137 and the Labour Relations Act. Section 45(3) of the Employment Standards Act 
specifically provides that: 


45(3) No employment standards officer is a competent or compellable witness in a civil suit or 
proceeding respecting any information, material or statements acquired, furnished, obtained, 
made or received under the powers conferred under this Act except for the purposes of carrying 
out his duties under this Act. 


Section 111(6) of the Labour Relations Act stipulates that: 


111.-(6) No information or material furnished to or received by a labour relations officer under 
this Act and no report of a labour relations officer shall be disclosed except to the Board or as 
authorized by the Board, and no member of the Board and no labour relations officer is a com- 
petent or compellable witness in proceedings before a court, the Board or other tribunal 
respecting any such information, material or report. 


[Sections 111(4) and 111(5) of the Labour Relations Act, as well, address both the competence and 
compellability of various other Ministry officers and conciliation board members. } 


Pap The jurisprudence confirms the statutory language, in that the various officials have not 
been required to testify, despite proper service of a summons although the issues in those cases 
appear to have focused on compellability rather than competence; see C.E. Jamieson & Co. (Do- 
minion) Limited, [1985] OLRB Rep. Mar 375; Re Harry Woods Transport, supra; Seven Up/Pure 
Spring Ottawa, [1984] OLRB Rep. Jan. 87; Plaza Fiberglas Manufacturing Limited, [1985] OLRB 
Rep. Oct. 1503; Shaw-Almex Industries Limited, [1984] OLRB Rep. Jan. 109; Toronto Newspaper 
Guild v. CCH Canadian Limited, supra; Auto Jobbers Warehouse, supra. Thus, the absence of the 
term “competent” from section 34(2) of the OHSA, particularly in light of the express use of both 
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“competent” and “‘compellable” in the Labour Relations Act and the Employment Standard Act 
would support the conclusion that Harkins is a competent witness. 


.. Counsel for the respondent argued, in part, that the policy considerations enunciated in 
the jurisprudence as the rationale for an inspector’s non-compellability applied equally to a prohi- 
bition against an inspector voluntarily testifying at the behest of one party. It is useful to refer to 
the following passage from General Motors of Canada, supra, (Feb. 1985) at paragraph 6 which 
elaborates on the rationale for section 34(2): 


As noted in our earlier ruling, if an inspector is to be able to perform his important functions 
under the Act, he must be able to freely obtain information from persons in the workplace and 
carry out his other tasks in a context in which neither he nor the persons with whom he speaks 
or interacts will feel constrained by the possibility that he may subsequently be compelled to tes- 
tify at the instance of one of the parties to proceedings such as a complaint under section 24 of 
the Act. Moreover, as submitted by Mr. Rolph, the protection provided by section 34(2) of the 
Act ensures that the inspector’s position as a neutral investigator and decision-maker will not be 
tarnished by the appearance of partisanship which could result if he were required to testify at 
the behest of an employee, an employer, or a union, in a civil suit or administrative proceeding, 
such as the present complaint, respecting any information, material, statement or test acquired, 
furnished, obtained, made or received under the Act or the regulations. Thus, we are of the 
view that the interpretation that we have placed on section 34(2) in our previous ruling and in 
the present ruling is the type of “fair, large and liberal construction or interpretation” mandated 
by section 10 of the Jnterpretation Act and best suited to attaining the object of the Act accord- 
ing to its true intent, meaning, and spirit. 


This theme of perceived neutrality as an investigator and decision-maker untainted by the appear- 
ance of partisanship is likewise reflected in General Motors of Canada, supra, (Mar. 1984) and 
Domtar Inc., supra. Indeed, this concept of neutrality and the roles of mediators, conciliators and 
labour relations officers in the settlement process are echoed throughout the cases dealing with the 
statutory protections against “‘compellability” and “competence” in the Labour Relations Act and 
the Employment Standards Act (see C.E. Jamieson, supra; Re Harry Woods Transport, supra; 
Seven Up/Pure Spring Ottawa, supra; Plaza Fiberglas, supra; Shaw-Almex Industries, supra; 
Toronto Newspaper Guild, supra; Auto Jobbers Warehouse, supra). The Board considers that the 
policy concerns expressed in the General Motors passage quoted above may well apply with equal 
force to the question of “‘competence’’. It does seem somewhat anomalous to make an inspector 
“non-compellable” to preserve his or her role as a neutral, non-partisan investigator or decision- 
maker only to permit the investigator to testify voluntarily at the behest of one or other party. 
Nonetheless, that anomaly exists by virtue of the statutory wording of section 34(2). The Board 
simply cannot read “‘competence”’ into section 34(2). The reference is not there and, in its absence, 
the Board finds that Harkins is a competent witness. 


14. For the foregoing reasons, the Board finds that Harkins is a competent witness. The 
hearing is to continue on the days previously scheduled. 


CONCURRING DECISION OF BOARD MEMBERS D. A. PATTERSON AND J. A. RONSON: 
December 11, 1989 


1. We would add the following comments. As representatives of trade unions and employ- 
ers respectively, we were perplexed when the inspector, Mr. J. Harkins, appeared before us in 
answer to the complainant’s subpoena, and advised that the Occupational Health and Safety 
Branch of the Ministry of Labour did not object to this appearance as a witness in these proceed- 
ings. 


Ze We were mindful of the reasoning found in General Motors of Canada Limited, [1985] 
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OLRB Rep. Feb. 262. The following excerpt set out the interpretation of the governing legislation 
which, to the Board, best fulfilled the intent and purpose of the Occupational Health and Safety 
Act: 


As noted in our earlier ruling, if an inspector is to be able to perform his important functions 
under the Act, he must be able to freely obtain information from persons in the workplace and 
carry out his other tasks in a context in which neither he nor the persons with whom he speaks 
or interacts will feel constrained by the possibility that he may subsequently be compelled to tes- 
tify at the instance of one of the parties to proceedings such as a complaint under section 24 of 
the Act. Moreover, as submitted by Mr. Rolph, the protection provided by section 34(2) of the 
Act ensures that the inspector’s position as a neutral investigator and decision-maker will not be 
tarnished by the appearance of partisanship which could result if he were required to testify at 
the behest of an employee, an employer, or a union, in a civil suit or administrative proceeding, 
such as the present complaint, respecting any information, material, statement or test acquired, 
furnished, obtained, made or received under the Act or the regulations. Thus, we are of the 
view that the interpretation that we have placed on section 34(2) in our previous ruling and in 
the present ruling is the type of ‘‘fair, large and liberal construction or interpretation” mandated 
by section 10 of the Interpretation Act and best suited to attaining the object of the Act accord- 
ing to its true intent, meaning, and spirit. 


3: On a subsequent hearing day, counsel for the Ministry of Labour and the Occupational 
Health and Safety Branch appeared before us and advised that the Director had directed Mr. Har- 
kins to testify because only Mr. Harkins could give evidence of his involvement in the dispute 
before us. With the greatest respect to Ministry counsel, who was not present during the first 19 
days of these proceedings, it seems to us that such reasoning could apply to each and every safety 
related dispute that comes before the Board. 


4, In our representative capacities we mirror the desire of our respective communities of 
interest to see that the Occupational Health and Safety Act functions in the most efficient manner 
according to what we perceive to be its guiding intent and spirit. Having said that, it is clear to us 
that under the legislation it is the Director’s obligation to make policy decisions, and it is not our 
function to call them into question. We therefore concur with Vice-Chair Tacon that the inspector 
is a competent witness duly directed by the Director to testify before us. 


2382-88-U Energy and Chemical Workers Union, Complainant v. G. Lemaire and 
Chinook Chemicals Company, Respondents 


Intimidation and Coercion - Reconsideration - Remedies - Unfair Labour Practice - Com- 
plainant requesting reconsideration on ground Board failed to make decision on merits - Board not 
required to decide on merits where lack of appropriate remedy makes issue moot - Board having dis- 
cretion to inquire into section 89 complaint - Application dismissed 


BEFORE: Owen V. Gray, Vice-Chair, and Board Members W. A. Correll and C. McDonald. 
DECISION OF THE BOARD; December 6, 1989 
if By letter dated November 8, 1989, counsel for the complainant asks that we reconsider 


our decision of October 6, 1989 in this matter (reported at [1989] OLRB Rep. Oct. 1021). His 
request for reconsideration reads as follows: 


Pp 


Act’’), “if it considers it advisable to do so” 
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I am writing to request that the Board reconsider its decision in the above matter as it pertains 
to the alleged violation of section 70 of the Act by the respondent Lemaire. 


As I understand that portion of the decision, the Panel dismissed the complaint on the grounds 
that it did not consider the remedy specified therein to be appropriate. Because of its views with 
respect to the complainant’s submissions concerning appropriate remedy, the Panel found it 
unnecessary to reach any conclusion as to the alleged violation of section 70. 


This approach to the resolution of this complaint is rather odd considering the language of sec- 
tion 89. In my submission, that section contemplates the determination of an appropriate rem- 
edy once the Board is satisfied that a respondent has acted contrary to the Act. Once that 
finding has been made, section 89 confers jurisdiction on the Board to fashion an appropriate 
remedy, whatever that might be. Certainly, I can understand that the Board might decline to 
grant the remedy requested but surely that is something quite different than dismissing the com- 
plaint because one disagrees with a particular remedy requested. Surely this does not, or ought 
not to, preclude the possibility that another remedy, which is appropriate, does exist. 


With all due respect, it is submitted that the complainant is entitled to a decision concerning the 
alleged violation of section 70 by Mr. Lemaire and, in the event that a breach is found to have 
occured, [sic] the complainant ought to have a fair opportunity to address the concerns raised in 
the Panel’s decision. I might add, that, to the best of my recollection, none of these concerns 
were expressed by the respondents or the Panel during the course of the hearing last February. 


12719 


The Board has the power under subsection 106(1) of the Labour Relations Act (‘the 


, to “reconsider any decision, order, direction, declara- 


tion or ruling made by it and vary or “SHED any such decision, order, direction, declaration or rul- 
ing’. As the Board observed in John Entwistle Construction Limited, [1979] OLRB Rep. Nov. 


1096: 


The Board exercises its jurisdiction under [subsection 106(1)] of the Act to reconsider and vary 
or revoke any decision with care and caution in order not to undermine the finality of its deci- 
sions and, as stated by the Board in Canadian Union of General Employees, [1975] OLRB Rep. 
April 320: 


“Generally, the Board will not reconsider a decision unless a party proposes to 
adduce new evidence which could not previously have been obtained by reasonable 
diligence and the new evidence is such that, if adduced, it would be practically conclu- 
sive or a party wishes to make representations or objections not already considered by 
the Board that he had no opportunity to raise previously.” 


The Board’s Practice Note No. 17 provides that: 


3: 


2. A request for reconsideration should be submitted in writing, addressed to the Registrar of 
the Board, along with all of the submissions in support thereof. The party requesting reconsider- 
ation should file with the Registrar four (4) copies of the request for reconsideration and submis- 
sions in support, together with an additional copy for each of the other parties to the original 
proceeding. 


Having regard to the Board’s jurisprudence and paragraph 2 of its Practice Note No. 
17, a written request for reconsideration should in some way or other: 


(a) identify the decision, order, direction, declaration or ruling which the requestor 
wishes reconsidered; 


(b) contain a concise statement of the new evidence, if any, on which the requestor 
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wishes the Board to act in rescinding or varying its previous decision, order, direction, 
declaration or ruling, together with a concise statement of the facts and law on which 
it relies in support of its request that this new evidence be entertained; 


(c) contain a concise statement of the new submissions, if any, on which the requestor 
wishes the Board to base a decision varying or rescinding its previous decision, order, 
direction, declaration or ruling, together with a statement of the facts and law on 
which it relies in support of the proposition that these new submissions should be 
entertained; and, 


(d) set out the decision, order, direction, declaration or ruling which the complainant 
wishes the Board to substitute for the one which is the subject of the request for 
reconsideration. 


4, The decision which the complainant asks us to reconsider is identified in the request for 
reconsideration: it is our decision with respect to the alleged violation of section 70 of the Act by 
the respondent Lemaire. 


of It does not appear that the complainant seeks to introduce any new evidence. 


6. The complainant says that it ought to have a “‘fair opportunity to address the concerns 
raised in the panel’s decision.” The implication is that our decision speaks to issues which the com- 
plainant did not have a fair opportunity to address at the conclusion of our hearings in these mat- 
ters. Counsel for the complainant does not say what issues those are, nor does he say what submis- 
sions the complainant would make about those issues if given the opportunity to do so. The 
application for reconsideration is deficient insofar as it fails to provide that information. 


ve The application for reconsideration contains the assertion that the complainant “‘is enti- 
tled to a decision concerning the alleged violation of section 70 by Mr. Lemaire’, from which we 
take it the complainant asserts entitlement to a decision about whether Mr. Lemaire’s conduct con- 
travenes section 70 or not. Further, the complainant seems to assert that a complainant is ‘‘enti- 
tled” to a decision about whether certain conduct constitutes a violation of a section of the Labour 
Relations Act even if the alleged violation has not caused the complainant or any grievor on whose 
behalf it complains any detriment for which the Board would be willing or able to impose a rem- 
edy. We do not accept that proposition. 


8. There may be instances in which it is desirable for the Board to pronounce on the pro- 
priety of behaviour even when such a declaration is the only remedy sought or appropriate. 
Equally, there will be occasions when it is inappropriate and undesirable to pronounce on the pro- 
priety of behaviour when no actual loss or damage, tangible or intangible, has been caused by that 
behaviour. We concluded that this case was of the latter sort. In the absence of circumstances war- 
ranting any remedy, the legal question was academic. We are not aware of any principle of law 
which compels the determination of academic or moot questions of law. Moreover, the Board has 
a discretion about whether or not to inquire into a complaint under section 89. That discretion is 
one which ought to be exercised in a rational way with regard to the nature of the complaint, 
among other things. The Board surely does not lose that discretion by hearing evidence about the 
complaint. Accordingly, we reject the proposition that the complainant was “entitled” in these cir- 
cumstances to a decision about whether Mr. Lemaire had violated section 70. 


9. The complainant asserts that its complaint was dismissed because we disagreed with the 
particular remedy it had requested. We concluded that the conduct by Lemaire which the com- 
plainant said was a violation of section 70 did not result in the loss which the remedy sought by the 
complainant would have redressed. The complainant had not identified any other remediable loss 
which could be said to have resulted from the conduct in question. We concluded that there was no 
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such other loss. We also considered whether a cease and desist or “‘injunctive” remedy would be 
appropriate if the conduct complained of did contravene the Act. We concluded it would not. In 
short, we concluded that there was no appropriate remedy if the conduct in question contravened 
the Act. While its request for reconsideration suggests that some remedy other than the one it 
requested might be appropriate, the complainant does not identify that remedy. In that respect, it 
has failed to set out in its request for reconsidertion the decision, order, direction, declaration or 
ruling which it wishes the Board to substitute for the one which is the subject of its request. 


10. As the request for reconsideration does not on its face set out sufficient grounds for that 
relief, it is unnecessary for us to request or entertain submissions from the respondent Lemaire. 
The request is hereby denied. 


1292-89-M Ontario Nurses’ Association, Applicant v. Hotel Dieu of St. Joseph’s 
Hospital of Windsor, Respondent 


Employee reference - Practice and Procedure - Board outlining information to be filed in 
employee reference and Board procedure 


BEFORE: S. A. Tacon, Vice-Chair, and Board Members D. A. MacDonald and B. L. Armstrong. 
DECISION OF THE BOARD; December 21, 1989 


i, This is an application pursuant to section 106(2) of the Labour Relations Act in which 
the applicant seeks a determination as to whether persons working as Critical Care Instructor, 
namely, Susan Elliott, Margaret Blazer, Concepcion Jimenez, and Cheryl Boudreau, are employ- 
ees for purposes of the Act. 


Z. In The Windsor Star, 1988] OLRB Rep. April 427 at paragraph 14, the Board outlined 
the information which thenceforth would be required in section 106(2) applications: 


14. Therefore, the Board will no longer restrict the evidence to be adduced before a Board Offi- 
cer with respect to the duties and responsibilities of the person(s) in dispute to “changes” in 
those duties and responsibilities, as in the past. Section 106(2) applications commonly are ini- 
tiated through an often sparse letter to the Board merely naming the individual(s) in dispute. 
Henceforth, the applicant must, in addition, indicate the basis for the application, i.e., the 
nature of the position, including duties and responsibilities (to the extent known, where the 
applicant is a trade union), the historical dimension to the position (if any) including any Board 
determinations and parties’ agreements and how the mischief against which sections 1(3)(b) or 
12 are directed has arisen or has ceased. The respondent must outline fully any grounds it 
asserts as to why the Board should not entertain evidence as to the duties and responsibilities of 
the person(s) in dispute. The Board must be satisfied a ‘‘question”’ has arisen as to the ‘“‘em- 
ployee” or “guard” status of the individual(s) in dispute before a duties and responsibilities 
examination will be directed. Where the individual’s status has not been previously determined 
by the Board in a certification or earlier 106(2) application or by specific agreement of the par- 
ties, an examination will generally be directed. Where the Board has previously determined the 
status of a person in a certification application or prior section 106(2) application or where the 
parties have reached a specific agreement as to the person’s status, the Board will not permit 
evidence as to the person’s duties and responsibilities to be adduced before a Board Officer 
unless the Board is so satisfied, on the face of the application, that it appears the mischief 
against which section 1(3)(b) or section 12 is directed has arisen or has ceased. Where the Board 
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is not satisfied, the application may be dismissed without a hearing. In the Board’s opinion, this 
policy does not undermine agreements of the parties as to the person’s status and avoids 
repeated or frivolous examinations, yet provides sufficient flexibility to adequately respond to 
circumstances where the mischief against which sections 1(3)(b) and 12 are directed has arisen 
or has ceased. 


3. When an application under section 106(2) is received, the Registrar acknowledges the 
application, directs the applicant’s attention to the relevant passages in The Windsor Star decision, 
supra, and establishes a deadline for receipt of the required information. The applicant’s materials 
are circulated to the respondent for reply by a specified date and the respondent, as well, is 
directed to the relevant excerpt from The Windsor Star, supra. Finally, the respondent’s reply, if 
any, is circulated to the applicant for comments, again, with a deadline established. The Board 
considers the material filed and, in the context of the principles set out in The Windsor Star, supra 
(paragraphs 8 to 15 in particular), either appoints a Board Officer to conduct a duties and responsi- 
bilities examination of the person(s) in dispute or declines to do so. 


4. In its initial application, the applicant named the incumbents in the position of Critical 
Care Instructor, noted the position has been in existence for some time and enclosed a job descrip- 
tion. The respondent submitted that the applicant had failed to comply with the informational 
requirements set out in The Windsor Star, [1988] OLRB Rep. April 114, particularly with respect 
to the historical dimension of the position and how the mischief against which section 1(3)(b) is 
directed has arisen or ceased. In a subsequent letter, the respondent asserted that the position of 
Critical Care Instructor, in existence since 1981, was an outgrowth of the In-Service Instructor 
position in place since prior to certification in 1972 and, further, that the applicant has never con- 
tended that the Critical Care Instructors should be included in the bargaining unit. The respondent 
maintained its view that the application should be dismissed for non-compliance with the criteria in 
the The Windsor Star, supra, and, in the alternative, requested a hearing to determine whether a 
“question” has arisen within the meaning of section 106(2). Finally, in its reply, the applicant 
asserted, in some detail, that the Critical Care Instructor is quite distinct from the In-Service 
Instructor and reiterated its position that a “question” has arisen and a Board Officer should be 
appointed. 


>: In The Windsor Star, supra, the Board indicated (in the passage quoted above) that 
“where the Board has previously determined the status of a person in a certification application or 
prior section 106(2) application or where the parties have reached a specific agreement as to the 
person’s status, the Board will not permit evidence as to the person’s duties and responsibilities to 
be adduced before a Board Officer unless the Board is satisfied, on the face of the application, that 
it appears the mischief against which section 1(3)(b) or section 12 is directed has arisen or had 
ceased’’. This approach seeks to balance the interest in upholding prior agreements of the parties 
and avoiding repeated or frivolous examinations against the need for flexibility to adequately 
respond to circumstances where the mischief noted has arisen or ceased. In the instant case, it does 
not appear that the persons classified as Critical Care Instructors have had their status determined 
in a certification application, prior section 106(2) application or in a specific agreement of the par- 
ties. The parties are in dispute as to the relationship between the Critical Care Instructor and the 
In-Service Instructor, the latter category having been in existence at the time of certification. 


6. Nonetheless, the Board will not appoint a Board Officer to conduct a duties and respon- 
sibilities examination unless the material before the Board, on its face, appears to indicate that the 
mischief against which section 1(3)(b) is directed has arisen or ceased. In making this assessment, 
the Board must be sensitive to the position of a trade union applicant which may not have as com- 
plete a view of the duties and responsibilities as a respondent. When the applicant’s material is 
taken together, the Board considers that the informational requirements have been satisfied. It 
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may well be that the applicant’s position is ultimately not successful. However, in the Board’s 
view, the factual assertions of the parties, in the context of the other material filed, are sufficient to 
persuade the Board that a “question” has arisen between the parties as to the status of the persons 
classified as Critical Care Instructors. The historical context at the time of certification and subse- 
quently may well be relevant evidentiary matters in addition to the current duties and responsibili- 
ties of the persons in dispute. In these circumstances, the Board is not persuaded by the respon- 
dent’s argument in the alternative that a hearing should be convened to determine whether a 
“question”’ has arisen. 


i For the foregoing reasons, the Board is satisfied that a ‘“question’’ exists between the 
parties as to the “employee”’ status of the individuals in dispute. Accordingly, a Board Officer is 
hereby appointed to inquire into the duties and responsibilities of the persons named in paragraph 
1 above. 


8. This matter is referred to the Registrar. 


2171-89-G International Brotherhood of Painters and Allied Trades Local 1795 - 
Glaziers, Applicant v. King Glass Limited/King Glass, Respondent 


Practice and Procedure - Witness - Board reviewing authority for enforcing attendance of 
witnesses - Board issuing arrest warrant for previously subpoenaed material witness who failed to 
attend 


BEFORE: Ken Petryshen, Vice-Chair, and Board Members G. O. Shamanski and C. A. Ballen- 
tine. 


APPEARANCES: George McMenemy for the applicant; no one appearing on behalf of the respon- 
dent. 


DECISION OF THE BOARD; December 20, 1989 


is The applicant has referred a grievance concerning the interpretation, application, 
administration or alleged violation of a collective agreement to the Board for final and binding 
determination. 


2 This application was scheduled for hearing on December 18, 1989. Notice of hearing of 
this application was served on the parties. The Board is satisfied that Casey S. Locke was duly 
served with a subpoena duces tecum which required Casey S. Locke to attend at the hearing in this 
matter on December 18, 1989. The respondent was not present at the hearing and Casey S. Locke 
did not appear and give evidence at the hearing before the Board on December 18, 1989. The 
applicant has requested that the Board issue a warrant for the arrest of Casey S. Locke so that the 
Board can ensure and direct compliance with its summons. 


3. The Board has on previous occasions issued arrest warrants. In Standard Insulation 
Limited, [1984] OLRB Rep. Feb. 383, the Board examined its authority to issue an arrest warrant. 
At page 384 the Board stated its views in paragraph 6 as follows: 
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6. The authority of the Board to summon and enforce the attendance of witnesses is provided 
for in section 103(2)(a) of the Labour Relations Act. Sections 44(8) and 124(3) also provide for 
the power of an arbitrator or the chairman of an arbitration board or the Board to summon and 
enforce the attendance of witnesses. The instant referral has been made under section 124 of the 
Labour Relations Act. When the Board is acting as an arbitrator the enforcement procedures 
contained in sections 12 and 13 of the Statutory Powers Procedure Act do not apply to arbitra- 
tors under the Labour Relations Act. See section 3(2)(d) of the Statutory Powers Procedure Act, 
Casalbil Contractor Limited, [1980] OLRB Rep. Sept. 1278, and Re International Association of 
Heat & Frost Insulators & Asbestos Workers Local 95 and Master Insulators Association of 
Ontario et al. 99 D.L.R. (3d) 757; 25 O.R. (2d) 8. The power to enforce the attendance of wit- 
nesses when the Board is entertaining a referral under section 124 is therefore to be found in the 
provisions of the Labour Relations Act. Under the provisions of section 103(2)(a), a Board has 
the power to enforce the attendance of witnesses in the same manner as a court of record in civil 
cases. This authority includes that power to issue a warrant for the arrest of a person who has 
failed to appear when duly served with a summons. See Casalbil Contractor Limited, supra, at 
page 1279. The powers which the Board currently exercises in this regard with respect to pro- 
ceedings under section 124 were formerly exercised by it with respect to all of its proceedings 
under the Act before the application of the Statutory Powers Procedure Act to the Board. 


4. As was stated earlier, the Board is satisfied that Casey S. Locke was duly served with a 
subpoena duces tecum which required Casey S. Locke to attend at the hearing in this matter on 
December 18, 1989. Casey S. Locke did not attend and give evidence at the hearing before the 
Board on December 18, 1989. The Board is also satisfied that the presence of Casey S. Locke is 
material to the ends of justice in that his evidence is required in order for the Board to make a 
determination in this matter. 


a. Having regard to the foregoing, the Board issues an arrest warrant in the usual form 
requiring the presence of Casey S. Locke at 9:30 a.m. on January 16, 1990, at the continuation of 
its hearing in this matter at the Board’s hearing rooms on the sixth floor of 400 University Avenue 
in the City of Toronto. 


6. This matter is referred to the Registrar to be listed for continuation of hearing on Janu- 
ary 16, 1990. This panel is not seized of the merits of this application. 


2023-89-R Labourers’ International Union of North America, Local 183, Appli- 
cant v. Macdero Construction Limited, Respondent 


Certification - Construction industry - Board construing statement in respondent’s reply 
about its parking business to be claim respondent not engaged in construction industry - Board 
jurisdiction to certify under construction provisions dependent on employer operating business in 
construction industry - Board directing hearing into whether employer operating business in con- 
struction industry 


BEFORE: N. B. Satterfield, Vice-Chair, and Board Members W. N. Fraser and J. Redshaw. 
DECISION OF THE BOARD; December 7, 1989 


u€ The name of the respondent is amended to read: ‘“‘Macdero Construction Limited”’. 


Ds The applicant has brought this application under the construction industry provisions of 
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the Labour Relations Act. The reply endorses the description of the bargaining unit proposed by 
the applicant. Stated in general terms that unit is all construction labourers in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in the 
Province of Ontario and in all other sectors of the construction industry in the Board’s geographic 
area #8. 


3 Subsection 102(14) of the Act gives the Board discretion to determine applications for 
certification to which sections 117 to 119 apply; that is, applications which have been brought prop- 
erly under the construction industry part of the Act. The reply in this application was completed so 
as to request that the Board hold a hearing into it. The reasons given in support of the respon- 
dent’s request are: 


A. For approximately the last five years our company has been involved in the mainte- 
nance of parking garages. The services we offer to our clients on an ongoing basis, are 
designed to prevent further deterioration and maintain the integrity of each structure. 
We prevent further harmful effects of untreated concrete by the application of water- 
proof membranes. 


B. Misrepresentation was made to the employees by Mr. Leo D’ Agostini, the Business 
Representative of the Applicant. Namely, Mr. D’Agostini, in order to insure that 
employees signed authorization cards, informed them that if they joined the union 
they would be paid $18.00 - $19.00 per hour right away. The company superintendent 
(Mr. Bruno Porciello) was informed of this by one of our employees. (The name shall 
be withheld for confidentiality reasons but he will be produced as a witness at the 
hearing.) As a result of this action on the part of the union it is the employers submis- 
sion that the true desires of the employees to be represented by a union are incorrect. 
Additionally, at the very least we would submit that the unions membership evidence 
is sufficiently tainted that it cannot be given any weight. We request that the member- 
ship evidence be disregarded and the application be dismissed. 


4, Were the request for a hearing based solely on the misrepresentations alleged in para- 
graph B, no useful purpose would be served, in the Board’s view, by holding a hearing into the 
application. This is because absent particularized allegations that the applicant used coercion or 
threats to obtain its membership evidence, employees’ economic considerations are irrelevant to 
the voluntariness of the membership evidence and the Board will not inquire into those consider- 
ations. See Dominion Paving Limited, [1986] OLRB Rep. June 705. 


>. The reason stated in paragraph ‘“‘A’’, however, appears to be a claim that the respon- 
dent is not engaged in the construction industry. In order for the Board to certify a trade union 
under the construction industry provisions of the Act, the Board must be able to find that it is a 
trade union which pertains to the construction industry within the meaning of clause (f) of section 
117 of the Act, that the employees for whom it seeks to become exclusive bargaining agent are 
employees as defined in clause (b) of that section and the respondent is a person who operates a 
business in the construction industry, in other words, an employer within the meaning of clause (c) 
of section 117. The construction industry is defined in clause (f) of subsection 1(1) of the Act. The 
statement in paragraph “‘A” raises an issue of whether the respondent is an employer within the 
meaning of clause (c) of section 117. That issue goes directly to the Board’s jurisdiction to certify 
the applicant. Clearly, a hearing into that issue would serve a useful purpose. 


6. Therefore, the Registrar is directed to list this application for hearing for the purpose of 
receiving the evidence and representations of the parties respecting all matters arising out of and 
incidental to the application, including in particular whether the respondent operates a business in 
the construction industry. 
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1533-88-R; 1534-88-R; 1535-88-R Metropolitan Toronto Sewer and Watermain 
Contractors Association, Applicant v. International Union of Operating Engi- 
neers, Local 793, Respondent v. Ontario Concrete and Drain Contractors Associ- 
ation, Intervener #1 v. Labourers International Union of North America, Local 
183, Intervener #2 v. Teamsters’ Local Union 230, Intervener #3 v. Metropolitan 
Toronto Road Builders Association, Intervener #4 v. Canadian Automatic Sprin- 
kler Association, Intervener #5 v. United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and 
Canada, Local 46, Intervener #6 v. The Ontario Pipe Trades Council of the 
United Association of Journeymen and Apprentices of the Plumbing and Pipe Fit- 
ting Industry of the United States and Canada, Intervener #7 v. United Associa- 
tion of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 853, Intervener #8 v. Metropolitan Toronto 
Apartment Builders Association, Intervener #9 v. Toronto Construction Associa- 
tion, General Contractors Section, Intervener #10 v. Sarnia Construction Associ- 
ation, Intervener #11 v. Construction Association of Thunder Bay, Intervener 
#12 v. Sudbury Construction Association, Intervener #13 v. Electrical Power Sys- 
tems Construction Association, Intervener #14; Metropolitan Toronto Sewer and 
Watermain Contractors Association, Applicant v. Teamsters’ Local Union 230 
and a Council of Trade Unions acting as the representative and agent of Team- 
sters’ Local Union 230 and Labourers’ International Union of North America, 
Local Union 183, Respondents v. Ontario Concrete and Drain Contractors Asso- 
ciation, Intervener #1 v. Labourers International Union of North America, Local 
183, Intervener #2 v. International Union of Operating Engineers, Local 793, 
Intervener #3 v. United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States and Canada, Local 46, 
Intervener #4 v. The Ontario Pipe Trades Council of the United Association of 
Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the 
United States and Canada, Intervener #5 v. United Association of Journeymen 
and Apprentices of the Plumbing and Pipe Fitting Industry of the United States 
and Canada, Local 853, Intervener #6 v. Metropolitan Toronto Apartment Build- 
ers Association, Intervener #7 v. Toronto Construction Association, General 
Contractors Section, Intervener #8 v. Sarnia Construction Association, Inter- 
vener #9 v. Construction Association of Thunder Bay, Intervener #10 v. Sudbury 
Construction Association, Intervener #11 v. Electrical Power Systems Construc- 
tion Association, Intervener #12; Metropolitan Toronto Sewer and Watermain 
Contractors Association, Applicant v. Labourers’ International Union of North 
America Local Union 183 and a Council of Trade Unions acting as the representa- 
tive and agent of Teamsters’ Local Union 230 and Labourers’ International Union 
of North America, Local Union 183, Respondents v. Ontario Concrete & Drain 
Contractors Association, Intervener #1 v. Ontario Precast Concrete Manufactur- 
ers’ Association, Intervener #2 v. The Residential Low-Rise Forming Contractors 
Association of Metropolitan Toronto and Vicinity, Intervener #3 v. Teamsters 
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Local Union 230, Intervener #4 v. International Union of Operating Engineers, 
Local 793, Intervener #5 v. The Heavy Construction Association of Toronto, 
Intervener #6 v. Metropolitan Toronto Road Builders Association, Intervener #7 
v. United Association of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, Local 46, Intervener #8 v. The 
Ontario Pipe Trades Council of the United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and 
Canada, Intervener #9 v. United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United States and Canada, Local 
853, Intervener #10 v. Canadian Automatic Sprinkler Association, Intervener 
#11 v. Metropolitan Toronto Apartment Builders Association, Intervener #12 v. 
Toronto Housing Labour Bureau, Intervener #13 v. Toronto Construction Asso- 
ciation, General Contractors Section, Intervener #14 v. Sarnia Construction 
Association, Intervener #15 v. Sudbury Construction Association, Intervener #16 
v. Construction Association of Thunder Bay, Intervener #17 v. Electrical Power 
Systems Construction Association, Intervener #18. 


Accreditation - Board able to define unit of employers and satisfy double majority test 
whether or not two of employers included - Accreditation should not be delayed while Board resolves 
issues which do not affect final disposition - Accreditation orders issuing 


BEFORE: N. B. Satterfield, Vice-Chair, and Board Members W. Gibson and H. Kobryn. 


APPEARANCES: G. W. Adams, R. J. Charney, D. L. Gee and R.W.A. Cochran for the applicant; 
S.B.D. Wahl, J. Steffanini, I. Raymond and R. Kennedy for Labourers International Union of 
North America, Local 183; Teamsters Local Union 230; and International Union of Operating 
Engineers, Local 793; S. C. Bernardo, B. Binning, J. Liberman and R. Werry for the Toronto 
Housing Labour Bureau; Ontario Precast Concrete Manufacturers’ Association; The Residential 
Low-Rise Forming Contractors Association of Metropolitan Toronto and Vicinity; The Heavy 
Construction Association of Toronto; Metropolitan Toronto Road Builders Association; Sarnia 
Construction Association; Construction Association of Thunder Bay; Sudbury Construction Asso- 
ciation; and the employers listed on Appendix ‘“‘A”’ of this decision; Hercules E. Faga for Ontario 
Concrete and Drain Contractors Association; Donald B. Francis for Canadian Automatic Sprin- 
kler Association; Roy Filion, Carl Peterson and Karl Mallette for Metropolitan Toronto Apartment 
Builders Association; Laurence C. Arnold and Vince McNiel for the Ontario Pipe Trades Council 
of the United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Indus- 
try of the United States and Canada, Local 46; Lionel G. Clarke for United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and 
Canada, Local 853; H. A. Beresford for Ontario Hydro and Electrical Power Systems Contractors 
Association; Les Braun for Wm. Groves Limited; Carl Peterson for Catalytic Maintenance Inc.; 
Union Gas Ltd.; Viewmark Homes Ltd.; Mastercraft Bridge & Engineering Construction (Ot- 
tawa) Limited; Vipond Automatic Sprinkler Company Limited; Gottardo Contracting (1980) Inc.; 
Landmark Contracting Ltd.; Conservatory Construction Company Limited; Stearns Catalytic Lim- 
ited; and Gottcon Contractors Ltd.; M. G. Horan for Frankfurt Investments Limited; and Land- 
ford Developments Limited; Ed Zacharczuk for Ross Hartrick (1978) Limited; S. A. Bernofsky for 
C & M Construction (Kingston) Ltd.; and Inducon Construction (Northern) Limited; Irv Kleiner 
for H. G. Susgin Construction Ltd.; Maureen F. Fitzgerald for Wm. Parker Construction Limited; 
Richard J. Nixon and Chris Taylor for Paul Daoust Construction Limited; Fred Heerema for Giffin 
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Sheet Metals Limited; Emidio Pavone for Emico Contracting Inc.; Robin B. Cumine for Steinberg 
Inc.; D. Fryzuk for Armbro Materials & Construction Ltd. 


DECISION OF THE BOARD; December 19, 1989 


ile The Board issued a decision dated November 3, 1989 in which certificates of accredita- 
tion issued to the applicant in each of these applications. The reasons for the decision were to be 
issued later. The certificates were issued even though the Board had not finally determined 
whether Elirpa Construction & Materials Ltd. and Ontario Paving Company Limited in File No. 
1533-88-R and Ontario Paving Company Limited in File No. 1535-88-R were employers who, dur- 
ing the year preceding the making of the relevant application, employed employees for whom the 
trade union respondent to that application held the requisite bargaining rights. If they were such 
employers, they would be among those employers to whom the double majority test of subsection 
127(2) of the Labour Relations Act must be applied to determine whether the Board can accredit 
an employers’ organization as the exclusive bargaining agent of all employers in the unit of 
employers. This decision sets out the Board’s reasons for concluding that it had jurisdiction in 
those two applications to accredit the applicant and that it should exercise its jurisdiction. The 
decision also sets out the Board’s detailed findings under subsection 127(1) and (2) of the Act for 
all three applications. 


a The accreditation provisions of the Act are to employers and employers’ organizations 
what the certification provisions are to employees and trade unions. Just as a trade union which 
demonstrates the level of support required by subsections 7(2) or 7(3) amongst the employees in a 
bargaining unit of employees found by the Board to be appropriate for collective bargaining pur- 
poses pursuant to subsection 6(1) of the Act becomes the exclusive bargaining agent for all 
employees in the defined unit, an employers’ organization which demonstrates that it represents 
sufficient employers in a unit of employers found by the Board to be appropriate for collective bar- 
gaining pursuant to section 126 to satisfy the subsection 127(2) double majority test, becomes the 
exclusive bargaining agent of all employers in the unit. 


o: In an application for certification made under section 5 of the Act, the Board found it 
had jurisdiction to issue a final certificate to the applicant, and should do so, even though there was 
an unresolved question of whether any of five persons were employees who would be included in 
the unit: Robin Hood Multifoods Inc. , [1985] OLRB Rep. July 1159. The Board had been able to 
define a unit of employees which was appropriate for collective bargaining as required by subsec- 
tion 6(1) of the Act. The definition (or composition) of the unit would not have been affected by 
any possible answer to the outstanding question. The Board had been able also to determine that 
more than fifty-five per cent of the employees in the defined unit would have been members of the 
applicant at the time for determining that question whether or not any, some or all of the five per- 
sons in question were among those employed in the unit. 


4. The Board came to the conclusion that it had jurisdiction to issue a final certificate after 
a thoughtful and concise analysis of sections 6 and 7 of the Act. It dealt also with subsections 
1(3)(b) and 106(2) which were relevant to the outstanding issue. After its analysis the Board stat- 
ed: 


11. We are satisfied that where, as here, the description of the appropriate bargaining unit has 
been settled and the Board can say with certainty that more than 55 per cent of the employees in 
that unit on the application date were members of the applicant at the relevant time, the Board 
does have the jurisdiction to grant the applicant a final certificate, notwithstanding the existence 
of questions which could be dealt with in an application under subsection 106(2). Although the 
parties to this application agreed to attempt settlement of those questions before asking the 
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Board to answer them, their agreement played no part in our conclusion on the jurisdictional 
question. The Board would have jurisdiction to grant a final certificate in these circumstances 
even if there were no such agreement. 


12. There was no suggestion in this case that the bargaining unit description would be affected 
by a determination of the employee status of the disputed individuals. We need not deal here 
with the question whether and to what extent the Board must or ought to continue to resolve 
questions of the application of subsection 1(3)(b) in the fine tuning of a bargaining unit descrip- 
tion when those questions do not otherwise affect the result. 


The principle that the issuing of a certificate in an application for certification should not be 
delayed while the Board resolves issues which would not in any event affect the final disposition of 
the application is, by analogy, equally applicable to delaying the issuing of an accreditation certifi- 
cate until every employer on Final Schedule ‘“‘E”’ is determined where, in any event, the resolution 
of the remaining list issues cannot affect the applicant’s entitlement to an accreditation certificate. 


>. That the analogy fits may be seen by examining the legal analysis of sections 6 and 7 of 
the Act at paragraphs 7, 8 and 9 in Robin Hood, supra, and applying it to sections 126 and 127 of 
the Act: 


7. Section 6 of the Act speaks to the appropriate bargaining unit. Subsection (1) provides: 


Subject to subsection (2), upon an application for certification, the Board shall deter- 
mine the unit of employees that is appropriate for collective bargaining, but in every 
case the unit shall consist of more than one employee and the Board may, before 
determining the unit, conduct a vote of any of the employees of the employer for the 
purpose of ascertaining the wishes of the employees as to the appropriateness of the 
unit. 


The bargaining unit is an abstraction, a generic description of an employee group, the composi- 
tion of which is defined in terms of the inclusion or exclusion of employees according to the 
nature of the work each performs. The bargaining unit is defined without reference to the iden- 
tity of any particular employee. Bargaining rights are not restricted to persons employed at the 
time those rights are acquired; at any given time bargaining rights will extend to all persons then 
employed at jobs which fall within the scope of the bargaining unit description. 


8. A question of bargaining unit composition is concerned with identifying the sorts of employ- 
ees who will be included in or excluded from the unit, and not with determining which persons 
are employees of the included sort at a given time. The latter question is addressed by section 7 
of the Act: 


7.-(1) Upon an application for certification, the Board shall ascertain the number of 
employees in the bargaining unit at the time the application was made and the num- 
ber of employees in the unit who were members of the trade union at such time as is 
determined under clause 103(2)(j). 


(2) If the Board is satisfied that not less than 45 per cent and not more than 55 per 
cent of the employees in the bargaining unit are members of the trade union, the 
Board shall, and if the Board is satisfied that more than 55 per cent of such employees 
are members of the trade union, the Board may direct that a representation vote be 
taken. 


(3) If on the taking of a representation vote more than 50 per cent of the ballots cast 
are cast in favour of the trade union, and in other cases, if the Board is satisfied that 
more than 55 per cent of the employees in the bargaining unit are members of the 
trade union, the Board shall certify the trade union as the bargaining agent of the 
employees in the bargaining unit. 


Read literally and in isolation from the balance of the section, subsection (1) might be inter- 


1230 


[1989] OLRB REP. DECEMBER 


preted to require that the Board determine the precise number of persons in the unit on the 
application date and the precise number of those persons who were members of the applicant at 
the relevant time. However, the purpose of the directions in subsection (1) is made clear by sub- 
sections (2) and (3): the object is to determine only whether the number of members among 
bargaining unit employees exceeds one or other of the relevant percentages. From that perspec- 
tive, it is apparent that a literal interpretation of subsection (1) could require the Board to deter- 
mine questions of fact which are of no consequence to the outcome of the application, as where 
the only outstanding question is whether the number of members among twenty bargaining unit 
employees was ten or eleven at the relevant time. It should not be supposed that the Legislature 
intended that the final disposition of certification applications be delayed by litigation of issues 
whose resolution could in no event affect that disposition in any way. In our view, the obligation 
imposed on the Board by subsection 7(1) is discharged when the Board can say with certainty 
either that the percentage of members among bargaining unit employees is more than 55 per 
cent or that it is not less than 45 per cent and not more than 55 per cent. But for the provisions 
of subsection 6(2), however, the Board cannot resolve the questions posed by section 7 without 
first settling on a description of the appropriate bargaining unit. 


9. Subsection 6(2) of the Act provides: 


Where, upon an application for certification, the Board is satisfied that any dispute as 
to the composition of the bargaining unit cannot affect the trade union’s right to cer- 
tification, the Board may certify the trade union as the bargaining agent pending the 
final resolution of the composition of the bargaining unit. 


It is important to note that this provision appears in section 6, which deals in the abstract with 
identification of the sort of employees who will be included in a bargaining unit, rather than in 
section 7, which deals with the identity and numbers of persons employed in a unit at a particu- 
lar time. Subsection 6(2) is an exception to the requirement of subsection 6(1) that the definition 
of the appropriate bargaining unit be fully settled before an applicant can be given the right to 
act as exclusive bargaining agent for any employees of the respondent. A ‘‘dispute as to the 
composition of the bargaining unit’’, as those words are used in subsection 6(2), is a dispute over 
bargaining unit definition or description, a dispute over the sorts of employees who will fall 
within the bargaining unit, not a dispute over whether any particular individual is an employee 
of the requisite sort, nor a dispute whether a particular individual is an employee at all. 


Section 126 and the relevant parts of section 127 provide as follows: 


126.-(1) Upon an application for accreditation, the Board shall determine the unit of employers 
that is appropriate for collective bargaining in a particular geographic area and sector, but the 
Board need not confine the unit to one geographic area or sector but may, if it considers it advis- 
able, combine areas or sectors or both or parts thereof. 


(2) The unit of employers shall comprise all employers as defined in clause 117(c) in the geo- 
graphic area and sector determined by the Board to be appropriate. 


FAK 


127.-(1) Upon an application for accreditation, the Board shall ascertain, 


(a) the number of employers in the unit of employers on the date of the mak- 
ing of the application who have within one year prior to such date had 
employees in their employ for whom the trade union or council of trade 
unions has bargaining rights in the geographic area and sector determined 
by the Board to be appropriate; 


(b) the number of employers in clause (a) represented by the employers’ orga- 
nization on the date of the making of the application; and 


(c) the number of employees of employers in clause (a) on the payroll of each 
such employer for the weekly payroll period immediately preceding the 
date of the application or if, in the opinion of the Board, such payroll 
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period is unsatisfactory for any one or more of the employers in clause (a), 
such other weekly payroll period for any one or more of the said employers 
as the Board considers advisable. 


(2) If the Board is satisfied, 


(a) that a majority of the employers in clause (1)(a) is represented by the 
employers’ organization; and 


(b) that such majority of employers employed a majority of the employees in 
clause (1)(c), 


the Board, subject to subsection (3), shall accredit the employers’ organization as the bargaining 
agent of the employers in the unit of employers and for such other employers for whose employ- 
ees the trade union or council of trade unions may, after the date of the making of the applica- 
tion, obtain bargaining rights through certification or voluntary recognition in the appropriate 
geographic area and sector. 


cfs The Board has defined the unit of employers which is appropriate for collective bargain- 
ing in each of the instant applications, pursuant to section 126 of the Act. They are described at 
paragraph 4 of the decision which issued November 3, 1989. The parties agreed and the Board was 
satisfied that those descriptions would not be affected by the resolution of the list issue about the 
two employers. 


8. The Board’s interpretation of subsections 7(1), (2) and (3) of the Act in Robin Hood, 
supra, recognizes that the Legislature requires the Board to engage in a sequence of arithmetic cal- 
culations in order to acquire jurisdiction to certify a trade union, but does not require the Board to 
engage in calculations the resolution of which would not affect, in any event, the Board’s acquisi- 
tion of jurisdiction. That was the practical result of the conclusion in Robin Hood that the Board 
had jurisdiction to certify the applicant once the Board had satisfied itself that, whether or not any, 
some or all of the five persons in question were among those employed in the unit, the result would 
not alter the trade union’s entitlement to certification. While the double majority test which the 
Legislature adopted for the accreditation provisions of the Act creates obvious differences in the 
wording of subsection 127(1) and (2) compared with subsections 7(1), (2) and (3), they share a 
common purpose; that is, to set the tests by which the Board can decide whether a party seeking 
exclusive bargaining rights under the Act should acquire those rights. The differences in the word- 
ing of the subsections and the tests which they define, in the Board’s view, are not differences 
which would prevent it from adopting the Board’s legal analysis at paragraph 8 of Robin Hood, 
supra, and applying it to the interpretation of subsections 127(1) and (2) and the determination of 
the merits of the applications in Files No. 1533-88-R and 1535-88-R. 


a The Board was unable to ascertain in each of those applications the precise number of 
employers and employees required by clauses (a), (b) and (c) of subsection 127(1). It was able to 
ascertain, however, that the applicant would satisfy the double majority test of subsection 127(2) of 
the Act, whether or not either, neither or any one of Elirpa or Ontario Paving was on Final Sched- 
ule “E”’ for File No. 1533-88-R and whether or not Ontario Paving was on Final Schedule “E”’ for 
File No. 1535-88-R. Therefore, without resolving those issues, the Board was able to say with cer- 
tainty that the applicant represented a majority of the employers in the relevant unit of employers 
on the date of making of the application, who within one year prior to that date had in their 
employ employees for whom the respondent trade union had the requisite bargaining rights, and 
who employed a majority of such employees in the payroll period prescribed by clause (c) of sub- 
section 127(1). Accordingly, for the same reasons as given in Robin Hood, supra, the Board was 
satisfied that it had discharged its obligations under subsections 127(1) and (2) of the Act. The 
Board had previously found in an oral decision given August 9, 1989, that the applicant had met 


1232 [1989] OLRB REP. DECEMBER 


the requirements of subsection 127(3) of the Act that it was a properly constituted employers’ 
organization and that each of the employers whom it represents had vested it with the proper 
authority to discharge its bargaining obligations. 


10. The Board found support also from the decision in National Capital Roadbuilders 
Association, [1988] OLRB Rep. Oct. 1041 for concluding in the instant applications that it had 
jurisdiction to accredit the applicant. In the National Capital decision, while the Board recognized 
that, as at the date of making of an application for accreditation, the unit of employers would con- 
sist of all employers for whose employees the respondent trade union had bargaining rights in the 
sector and geographic area by which the unit is described, it concluded that it had to identify with 
certainty only the individual employers whom the Board was required to ‘“‘count”’ under subsection 
127(1) of the Act for the purpose of calculating the double majority prescribed by subsection 
127(2). They were the employers for whose employees the respondent trade union had bargaining 
rights in the relevant sector and geographic area who had employed such represented employees in 
the sector and geographic area within the year prior to the application date. The issue for the 
Board had been whether it must identify conclusively the individual employers who would not be 
counted under subsection 127(1) before it could acquire jurisdiction to accredit the applicant. It 
had been the Board’s custom in applications for accreditation to identify those employers before 
settling the count. They were listed on a schedule referred to as Final Schedule “‘F”’ and, if a certifi- 
cate of accreditation was issued, they were named in the accreditation order and in the certificate. 


Tie After discussing some of the consequences of a successful application for accreditation, 
reviewing in considerable detail the obligations placed by the Act and the Board’s Rules of Proce- 
dure on the Board and all parties to an application for accreditation (see paragraphs 8 through 13), 
and interpreting subsections 127(1) and (2) of the Act in that context, the Board concluded at 
paragraph 23 “‘...that the Legislature did not intend the Board to decide conclusively who are the 
individual ‘...employers in the unit of employers...’ before accrediting the applicant except insofar 
as it is necessary to do so in the process of the Board acquiring jurisdiction to accredit the appli- 
cant.”. At paragraphs 24 through 26, the Board, by analogy, adopted the reasoning in Robin 
Hood, supra, and concluded that it need not conclusively identify each individual employer who 
would be in the unit of employers in order to acquire jurisdiction to accredit the applicant and that 
it should not delay the issuing of an accreditation certificate while it made that identification. 


12% The practical result of that conclusion is the same as in Robin Hood. That is, the Legis- 
lature requires the Board to engage in a sequence of arithmetic calculations in order to acquire 
jurisdiction to accredit an employers’ organization, but does not require the Board to engage in 
calculations the resolution of which would not affect, in any event, the Board’s acquisition of juris- 
diction under subsection 127(2) of the Act. In the Board’s view, that principle had application to 
the issue herein even though Elirpa and Ontario Paving were employers who would affect the 
count of employers under subsection 127(1) of the Act. By the time the status of Elirpa and 
Ontario Paving was the only issue remaining which would affect the count of employers under 
clauses (a) and (b) of subsection 127(1) and the count of employees whom they employed during 
the payroll period prescribed in clause (c), none of the possible resolutions of the issue could affect 
the fact that the applicant had satisfied the double majority test of subsection 127(2) and was enti- 
tled to be accredited, as the Board has noted above at paragraph 9. Therefore, the final calcula- 
tions respecting Elirpa and Ontario Paving were unnecessary to the Board’s acquisition of jurisdic- 
tion under subsection 127(2). That made them calculations which the Board was not required by 
the Legislature to make. 


13; These are the reasons why, in the November 3rd decision, the Board found it had juris- 
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diction to accredit the applicant in the two applications with outstanding list issues and, there being 
no other impediment to issuing accreditation certificates, that it should issue those certificates. 


14. It is implicit in the Board’s finding that it had jurisdiction to issue the certificates in 
those circumstances, that to proceed now and decide whether Ontario Paving Company Limited 
should be on Final Schedule ‘‘E” of File No. 1535-88-R and whether it and Elirpa Construction & 
Materials Ltd. should be on Final Schedule ‘““E”’ of File No. 1533-88-R would be to decide an issue 
that need not be decided for the final disposition of the two applications. As the Board stated in 
paragraph 7 of its November 3rd decision, however, those employers, the applicant and respon- 
dents agreed that the Board should make a final determination of those issues. Having regard to 
the process adopted by the Board to determine the lists of employers in the three applications and 
because the two employers and two respondent trade unions wanted the determination made, the 
Board was disposed to proceed by the agreement of the parties. To that end, the Board served 
notice that it would receive the parties’ evidence and representations on the issue at hearings 
scheduled previously for November 17th and December 15th. The parties resolved the issue at the 
hearings. They agreed that Elirpa should be included on Final Schedule ‘“‘E”’ for File No. 1533- 
89-R and that Ontario Paving should not be included on that schedule or Final Schedule ‘“‘E”’ for 
File No. 1535-88-R. Having regard to their agreement, the Board finds that Elirpa Construction & 
Materials Ltd. is to be included on Final Schedule ‘“‘E”’ for File No. 1533-88-R and Ontario Paving 
Company Limited is not to be included on that schedule or on Final Schedule ‘“‘E”’ for Board File 
No. 1535-88-R. 


1S. The Board has included Dawn Enterprises Ltd. on the Final Schedule “‘E” for File No. 
1533-88-R. Dawn was represented by counsel at the hearing held on October 30, 1989, for the pur- 
pose of settling that schedule. Its name had been placed on the list of employers proposed by the 
applicant and the respondent trade union. In keeping with an earlier undertaking by the Board, 
that list had been served on the other parties together with the Board’s notice of the hearing. 
When counsel queried at the hearing why Dawn was on the list, the Board produced to him the 
employer return which Dawn had filed. The return acknowledged that the respondent trade union 
was entitled to bargain for Dawn’s employees in the sector and geographic area and that Dawn had 
employed such employees during the year preceding the making of the application. At that point, 
the question was withdrawn. Therefore, the Board declared Dawn Enterprises Ltd. to be an 
employer to be listed on Final Schedule ““E” for File No. 1533-88-R. 


16. Having regard to those findings, to the process adopted by the Board for dealing with 
lists of employers (described at paragraph 6 of the November 3rd decision) and on the basis of the 
employer returns, the evidence before the Board, the representations of the parties and the agree- 
ment of the applicant and respondents, the Board finds that the following employers listed on Final 
Schedule “‘E”’ set out below for each application to be those employers who had employees in the 
year immediately preceding the making of the application. There are a few instances where the 
result has been to list two employers as a single employer on Final Schedule “‘E”’. In doing so, that 
is not to say that they are to be treated as a single employer for other purposes of the Act. 


File No. 1533-88-R 


332573 Ontario Limited, c.o.b. as Comer Construction 

659928 Ontario Limited o/a VJR Contractors 

717401 Ontario Limited, c.o.b. as Stancon 

Advice Contracting Limited 

Alcan-Colony Contracting Co. Limited 

P. Aldo & Sons Construction Ltd./Blue Rose Construction Ltd. 
Alsi Contracting Ltd. 

Argo Sewer & Watermain Ltd. 
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Armagh Contractors Ltd. 

Armbro Materials & Construction Ltd. 

The Atlas Corporation 

Joe Baldesarra Construction Ltd. 

Bandiera & Associates Inc. 

Bar-Bro Construction Limited 

Bot Construction (Canada) Ltd./Clarkson Construction Limited 
Bradler Mechanical Limited 

Calder Hill Contracting Limited 

Canadrain Services Inc. 

Casimiri Brothers Contracting Ltd. 

C.D.C. Contracting A Division of Patron Contracting Limited 
Centreline Contracting Company Limited 
Chemello Contractors 

Clearway Construction Inc. 

Cliffside Utility Contractors Ltd. 

Cobra Drain & Developments Corp. 
Colosimo Contracting Limited 

Colvu Contracting Limited 

Con-Drain Company (1983) Limited 
Co-X-Co Construction Limited 

Craftwood Construction Company Limited 
Cucci Construction Limited 

D. I. Construction Co. Inc./Conro Leasing Limited 
Daly Construction Ltd. 

D’Andrea Contracting Company Ltd. 
Dawn Enterprises Ltd. 

Dibco Underground Limited 

Dimarco Plumbing & Heating Co. Ltd. 
D’Orazio Drain & Watermain Co. Limited 
Draggon Contracting Ltd. 

Drainex Construction Ltd. 

Dranco Group Inc. 

Dufferin Construction Company, a division of St. Lawrence Cement Inc. 
Earth Boring Co. Limited 

Elirpa Construction & Materials Ltd. 
Elmford Construction Company Limited 
En-San Contractors Ltd. 

Environmental Technical Services Inc. 
Erosion Control Gabions Ltd. 

F.C.M. Construction Limited 

Fernview Construction Limited 

Fer-Pal Construction Ltd. 

The Foundation Company of Canada 
Ful-Con Constructors Inc. 

G.E.A.R. Contracting Inc. 

G. L. Trenching Ltd. 

Goldmar Contracting Ltd./ Lacione Contracting Company Ltd. 
Harguy Construction (1968) Ltd. 

Hi-Road Earthmoving Inc. 

Hollingworth Construction Co. 

Hulst Town Contracting Ltd. 

Johnston Rock Boring Tunnel Systems Ltd. 
Keeway Construction Co. Ltd./Keeway Holdings Limited 
King Cross Contracting Limited 
Kleen-Way Construction Limited 

KVC Construction Ltd. 

Lamco Construction Limited 

Lednier Construction Co. Ltd. 

Limironi Inc. 

Lisanti Projects Limited 
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L.J.S. Construction Limited 

Lou Leclair Contracting Limited 

Lucy Construction Ltd. 

G. Macera Contracting Limited 

Jimmy Mack & Son Construction Ltd. 

JNO. Maguire Contracting Company Limited 
Maiella Contracting Sewers & Watermain Limited 
Mando Contracting Limited 

Marbel Construction Ltd. 

Marcott Tunnelling Inc. 

Mardave Construction Limited/Crisam Inc. 
Marlborough Construction Ltd. 

Matthews Contracting Inc. 

Midview Construction & Drain Ltd. 

C & M McNally Engineering Inc. 

S. McNally & Sons, Limited 

Niran Construction Limited 

Nor-Scott Construction Limited 

Oren Plumbing Inc. 

Pachino Construction Co. Ltd. 

Pelar Construction Ltd./York Excavating & Grading Co. 
Peran Tunnelling Ltd. 

Pilen Construction of Canada Limited 

Pisa Construction Company Limited 

Pit-On Construction Company Limited 


Pitts Engineering Construction, a division of Banister Continental Ltd. 


Poce Construction Limited 

Power Contracting Inc. 

Queen City Landscaping Ltd. 

Rabito Sewer and Watermain Contractors Limited 
Raken Contracting Limited 

Ron Robinson Limited 

George Robson Construction (Weston) Limited 
G.B. Romano Sons (Toronto) Limited 
Roseway Construction Limited 

Ross Drain Construction Co. Ltd. 

Rymall Construction Inc. 

Salvador Excavating Limited/Eclipse Excavating & Sales Ltd. 
Sam and Mark Construction Co. Ltd. 

The Smario Group/Mar-Tacc Ltd. 

Sansone Construction Company Limited 
E.R.P. Savini Construction Co. Ltd. 

Lou Savini Limited 

S.C.A.I. Construction Ltd. 

Sebco Contracting Ltd. 

Serrentino Equipment Ltd. 

Silvio Construction Co. Ltd. 

Sonterlan Construction Corp. 

Soren Construction Ltd. 

Starnino Construction Co. Ltd. 

Suppa Construction Limited 

Tacc Construction Co. Ltd. 

Targa Limited 

Temar Construction Ltd. 

Teston Pipelines Limited 

Thrurock Construction Ltd. 

Topsite Contracting Limited/Badner Engineering Limited 
Tri-D Concrete & Drain Ltd. 

UCL - Underground Construction Limited 

A. Valente Construction Co. Ltd. 

Valentine Underground Services Ltd. 
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VISP Construction Co. Ltd. 

Warden Construction Co. Limited 

Wardet Limited 

Wasero Construction Limited 

Westwood Drain Co. Limited 

George Wimpey Canada Limited 

York Construction & Drain Contractors Limited 
Zentil Plumbing & Heating Co. 


File No. 1534-88-R 


332573 Ontario Limited, c.o.b. as Comer Construction 
Curbside Construction Division of 694904 Ontario Inc. 
717401 Ontario Limited, c.o.b. as Stancon 

Advice Contracting Limited 

Alcan-Colony Contracting Co. Limited 

Alsi Contracting Ltd. 

Argo Sewer & Watermain Ltd. 

Armbro Materials & Construction Ltd. 

Bandiera & Associates Inc. 

Bar-Bro Construction Limited 

Bradler Mechanical Limited 

Calder Hill Contracting Limited 

Clearway Construction Inc. 

Cliffside Utility Contractors Ltd. 

Colvu Contracting Limited 

Con-Drain Company (1983) Limited 

Co-X-Co Construction Limited 

Craftwood Construction Company Limited 

Cucci Construction Limited 

D.1. Construction Co. Inc./Conro Leasing Limited 
Dalv Construction Ltd. 

D’ Andrea Contracting Company Ltd. 

Dawn Enterprises Ltd. 

Dibco Underground Limited 

D’Orazio Drain & Watermain Co. Limited 
Draggon Contracting Ltd. 

Drainex Construction Ltd. 

Dranco Group Inc. 

Dufferin Construction Company, a division of St. Lawrence Cement Inc. 
Earth Boring Co. Limited 

Elmford Construction Company Limited 

En-San Contractors Ltd. 

Fernview Construction Limited 

The Foundation Company of Canada 

Ful-Con Constructors Inc. 

Harguy Construction (1968) Ltd. 

Hollingworth Construction Co. 

Keeway Construction Co. Ltd./Keeway Holdings Limited 
King Cross Contracting Limited 

Kleen-Way Construction Limited 

K.V.C. Construction Ltd. 

Lamco Construction Limited 

Lisanti Projects Limited 

L.J.S. Construction Limited 

Lou Leclair Contracting Limited 

G. Macera Contracting Limited 

JNO. Maguire Contracting Company Limited 
Mando Contracting Limited 

Marcott Tunnelling Inc. 

Marlborough Construction Ltd. 
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C & M McNally Engineering Inc. 

S. McNally & Sons, Limited 

Nor-Scott Construction Limited 

Pachino Construction Co. Ltd. 

Pelar Construction Ltd./York Excavating & Grading Co. 
Peran Tunnelling Ltd. 

Pilen Construction of Canada Limited 

Pisa Construction Company Limited 


Pitts Engineering Construction, a division of Banister Continental Ltd. 


Poce Construction Limited 

Power Contracting Inc. 

Rabito Sewer and Watermain Contractors Limited 
Riviera Sewer Forming Ltd. 

George Robson Construction (Weston) Limited 
G. C. Romano Sons (Toronto) Limited 

Roseway Construction Limited 

Rymall Construction Inc. 

Salvador Excavating Limited/Eclipse Excavating & Sales Ltd. 
Sansone Construction Company Limited 

E.R.P. Savini Construction Co. Ltd. 

Lou Savini Limited 

Sebco Contracting Ltd. 

Suppa Construction Limited 

Tacc Construction Co. Ltd. 

Teston Pipelines Limited 

Thrurock Construction Ltd. 

Topsite Contracting Limited/Badner Engineering Limited 
Valentine Underground Services Ltd. 

Warden Construction Co. Limited 

Wardet Limited 

Wasero Construction Limited 

Westwood Drain Co. Limited 

George Wimpey Canada Limited 


File No. 1535-88-R 


332573 Ontario Limited, c.o.b. as Comer Construction 
659928 Ontario Ltd. 0.a. V.J.R. Contracting 

717401 Ontario Limited, c.o.b. as Stancon 

Aberdeen Highlands Construction Ltd. 

Advice Contracting Limited 

Alcan-Colony Contracting Co. Limited 

Alsi Contracting Ltd. 

Argo Sewer & Watermain Ltd. 

Armagh Contracting Ltd. 

Armbro Materials & Construction Ltd. 

The Atlas Corporation 

Joe Baldessara Construction 

Bandiera & Associates Inc. 

Bar-Bro Construction Limited 

G. Bellisario Carpenters 

Bot Construction (Canada) Ltd./ Clarkson 
Construction Limited 

Bradler Mechanical Ltd. 

Calder Hill Contracting Limited 

Canadrain Services Inc. 

Casimiri Bros. Contractors Ltd. 

C.D.C. Contracting A Division of Patron Contracting Limited 
Clearway Construction Inc. 

Cliffside Utility Contractors Ltd. 

Clipper Construction Ltd./Coreydale Contracting Co. 


1237 


1238 


[1989] OLRB REP. DECEMBER 


Colavita Construction Co. Ltd. 

Colosimo Contracting Limited 

Colvu Contracting Limited 

Con-Drain Company (1983) Limited 

Co-X-Co Construction Limited 

Craftwood Construction Company Limited 

Cucci Construction Limited 

D. I. Construction Co. Inc./Conro Leasing Limited 
Dalv Construction Ltd. 

D’ Andrea Contracting Company Ltd. 

Dawn Enterprises Ltd. 

Dibco Underground Limited 

D’Orazio Drain & Watermain Co. Limited 
Draggon Contracting Ltd. 

Drainex Construction Ltd. 

Dranco Group Inc. 

Dufferin Construction Company, a division of St. Lawrence Cement Inc. 
Duntri Construction 

Earth Boring Co. Limited 

Elmford Construction Company Limited 

En-San Contractors Ltd. 

F.C.M. Construction Limited 

Fernview Construction Limited 

The Foundation Company of Canada 

Ful-Con Constructors Inc. 

Gem Contracting (Darwin Jones) 

G. L. Trenching Ltd. 

Goldmar Contracting Ltd./ Lancione Contracting Company Ltd. 
Grammi Construction Co. Ltd. 

Harguy Construction (1968) Ltd. 

Hollingworth Construction Co. 

Keeway Construction Co. Ltd./Keeway Holdings Limited 
King Cross Contracting Limited 

Kleen-Way Construction Limited 

K.V.C. Construction Ltd. 

Lamco Construction Limited 

Lisanti Projects Limited 

L.J.S. Construction Limited 

Lou Leclair Contracting Limited 

G. Macera Contracting Limited 

Jimmy Mack & Son Construction Ltd. 

JNO. Maguire Contracting Company Limited 
McLeod Engineering Inc. 

Maiella Contracting Sewers & Watermain Limited 
Mando Contracting Limited 

Marbel Construction Ltd. 

Marcott Tunnelling Inc. 

Mardave Construction Ltd./Crisam Inc. 
Marlborough Construction Ltd. 

C & M McNally Engineering Inc. 

S. McNally & Sons, Limited 

Memme Excavating Co. Ltd. 

Niran Construction Limited 

Nor-Scott Construction Limited 

Pachino Construction Co. Ltd. 

Pelar Construction Ltd./York Excavating & Grading Co. 
Peran Tunnelling Ltd. 

Pilen Construction of Canada Limited 

Pisa Construction Company Limited 

Pit-On Construction Company Limited 

Pitts Engineering Construction, a division of Banister Continental Ltd. 
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Poce Construction Limited 

Power Contracting Inc. 

Rabito Sewer and Watermain Contractors Limited 
Raken Contracting Limited 

D. W. Rankin Limited 

George Robson Construction (Weston) Limited 
Rockville Construction Ltd. 

Roma Excavating & Grading Ltd. 

G. C. Romano Sons (Toronto) Limited 
Roseway Construction Limited 

Ross Drain Construction Co. Ltd. 

Rymall Construction Inc. 

Salvador Excavating Limited/Eclipse Excavating & Sales Ltd. 
Sam and Mark Construction Ltd. 

The Samario Group/Mar-Tacc Ltd. 

Sansone Construction Company Limited 

Sebco Contracting Ltd. 

Silvio Construction Co. Ltd. 

Stella Sewer and Watermain Forming 

E.R.P. Savini Construction Co. Ltd. 

Lou Savini Limited 

Subgrade Construction Co. Inc. 

Suppa Construction Limited 

Tacc Construction Co. Ltd. 

Targa Limited 

Teston Pipelines Limited 

Thrurock Construction Ltd. 

Topsite Contracting Limited/Badner Engineering Limited 
UCL - Underground Construction Limited 

A. Valente Construction Co. Ltd. 

Valentine Underground Services Ltd. 

Visp Construction Co. 

Warden Construction Co. Limited 

Wardet Limited 

Wasero Construction Limited 

Westwood Drain Co. Limited 

George Wimpey Canada Limited 


7: While the Board was able to satisfy itself in each application that the applicant had 
satisfied the double majority requirements of subsections 127(1) and (2) of the Act in spite of the 
outstanding issue of the two employers, the Board did not set out in its November 3rd decision its 
detailed findings under those subsections because it had agreed to make final determinations 
respecting the two employers. Since those issues have been finally determined, the Board will set 
out those findings now. On the basis of the evidence before it, the representations of the parties 
and the agreement of the applicant and the respondents, the Board makes the following findings in 
each application with respect to the double majority requirements of subsection 127(1) and (2) of 
the Act. 


File No. 1533-88-R 


The 138 employers listed on Final Schedule “‘E” for this application are those employers who 
had employees in the year immediately preceding September 26, 1988, the date of the making of 
the application, and 138 is the number of employers to be ascertained by the Board under sub- 
section 127(1)(a) of the Labour Relations Act. The Board further finds that, on the date of mak- 
ing of the application, the applicant represented 74 of the 138 employers on Final Schedule ‘““E” 
and 74 is the number of employers to be ascertained by the Board under subsection 127(1)(b) of 
the Labour Relations Act. Accordingly, the Board is satisfied that the majority of the employers 
in the unit of employers described at paragraph 4 of the decision which issued November 7, 1989 
is represented by the applicant. The Board finds further that there were 920 employees affected 
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by this application employed during the payroll period immediately preceding September 26, 
1988 by the 138 employers on Final Schedule “E” and 920 is the number of employees to be 
ascertained by the Board under subsection 127(1)(c) of the Labour Relations Act. The Board 
further finds that the 74 employers represented by the applicant employed 677 of the 920 
employees. Therefore, the Board is satisfied that the majority of the employers in the unit of 
employers represented by the applicant employed a majority of the employees affected by this 
application ascertained in accordance with the provisions of subsection 127(1)(c) of the Labour 
Relations Act. 


File No. 1534-88-R 


The 83 employers listed on Final Schedule ‘“‘E” for this application are those employers who had 
employees in the year immediately preceding September 26, 1988, the date of the making of the 
application, and 83 is the number of employers to be ascertained by the Board under subsection 
127(1)(a) of the Labour Relations Act. The Board further finds that, on the date of making of 
the application, the applicant represented 74 of the 83 employers on Final Schedule “E” and 74 
is the number of employers to be ascertained by the Board under subsection 127(1)(b) of the 
Labour Relations Act. Accordingly, the Board is satisfied that the majority of the employers in 
the unit of employers described at paragraph 4 of the decision which issued November 7, 1989 is 
represented by the applicant. The Board finds further that there were 55 employees affected by 
this application employed during the payroll period immediately preceding September 26, 1988 
by the 83 employers on Final Schedule “‘E” and 55 is the number of employees to be ascertained 
by the Board under subsection 127(1)(c) of the Labour Relations Act. The Board further finds 
that the 74 employers represented by the applicant employed 43 of the 55 employees. There- 
fore, the Board is satisfied that the majority of the employers in the unit of employers repre- 
sented by the applicant employed a majority of the employees affected by this application ascer- 
tained in accordance with the provisions of subsection 127(1)(c) of the Labour Relations Act. 


File No. 1535-88-R 


The 122 employers listed on Final Schedule ‘“‘E” for this application are those employers who 
had employees in the year immediately preceding September 26, 1988, the date of the making of 
the application, and 122 is the number of employers to be ascertained by the Board under sub- 
section 127(1)(a) of the Labour Relations Act. The Board further finds that, on the date of the 
making of the application, the applicant represented 74 of the 122 employers on Final Schedule 
“FE” and 74 is the number of employers to be ascertained by the Board under subsection 
127(1)(b) of the Labour Relations Act. Accordingly, the Board is satisfied that the majority of 
the employers in the unit of employers described at paragraph 4 of the decision which issued 
November 7, 1989 is represented by the applicant. The Board finds further that there were 1,290 
employees affected by this application employed during the payroll period immediately preced- 
ing September 26, 1988 by the employers on Final Schedule ““E” above and 1,290 is the number 
of employees to be ascertained by the Board under subsection 127(1)(c) of the Labour Relations 
Act. The Board further finds that the 74 employers represented by the applicant employed 1,058 
of the 1,290 employees. Therefore, the Board is satisfied that the majority of the employers in 
the unit of employers represented by the applicant employed a majority of the employees 
affected by this application ascertained in accordance with the provisions of subsection 127(1)(c) 
of the Labour Relations Act. 


18. At the hearing on November 17th, applicant counsel expressed concern about a poten- 
tial ambiguity in the wording of each accreditation order issued to it. The potential ambiguity 
arises out of the reference at the end of the order to its binding effect on any employer for whose 
employees the respondent trade union obtains the requisite bargaining rights after the date of mak- 
ing of the application. The potential ambiguity carries through to the certificates which were issued 
to the applicant. In addition, counsel for the International Union of Operating Engineers, Local 
793 identified an error in the wording of clause (i) of Part ““B” of the description of the unit of 
employers for File No. 1533-88-R at paragraph 4 of the November 3rd decision. The error was car- 
ried through the accreditation order at paragraph 9 and the certificate of accreditation issued to the 
applicant. The Board served notice on those parties who had been participating in the proceedings 
at the time of the November 3rd decision that the Board would deal with both matters at a hearing 
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on December 15, 1989. The Board’s notice contained proposed amendments to the accreditation 
orders and certificates and invited the parties’ submissions thereon. The parties who appeared at 
the hearing on December 15th endorsed the amendments proposed by the Board. 


19. Accordingly, the Board will reconsider and vary as follows the decision which issued 
November 3, 1989. At paragraph 4 of the decision, the description of the unit of employers in File 
No. 1533-88-R found to be appropriate for collective bargaining is amended by replacing the word- 
ing at clause (i) of Part ““B’’ by the following: 


(i) Schedule “A” to the Operating Engineers Provincial Agreement being the schedule 
between the Crane Rental Association of Ontario and the Ottawa Crane Rental 
Association and the International Union of Operating Engineers, Local 793. 


Paragraph 9 of the decision is deleted and replaced with the following: 
9. Therefore, the following certificates will issue: 
File No. 1533-88-R 


A certificate of accreditation will issue to the Metropolitan Toronto Sewer and Watermain Con- 
tractors Association for all employers of employees engaged in the operation of cranes, shovels, 
bulldozers and similar equipment and those primarily engaged in the repair and maintenance of 
same, for whom the International Union of Operating Engineers, Local 793 has bargaining 
rights as at September 26, 1988 and, in accordance with the provisions of subsection 127(2) of 
the Labour Relations Act, for such other employers for whose employees the International 
Union of Operating Engineers, Local 793 may, after September 26, 1988, obtain bargaining 
rights through certification or voluntary recognition in the sector and geographic area hereinaf- 
ter described, performing all sewer and/or watermain work including drainage in the sewers and 
watermains sector of the construction industry in the Municipality of Metropolitan Toronto, the 
Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, and Simcoe County, 
save and except: 


A. all such work on private property, inclusive of public housing or Crown corporations, 
both inside and outside any buildings or structures, regardless of the end use of the 
private property, save such work on private property: 


(i) ultimately assumed as an easement, right-of-way or road allowance, by fed- 
eral, provincial or municipal government or any other governmental 
authority having jurisdiction, or 


(ii) | outside of buildings or structures on all private property sites greater than 
three (3) hectares in size other than residential end use private property 
sites, or 


(iii) on an easement, right-of-way, private roadway or road allowance on resi- 
dential end use private property sites greater than three (3) hectares in size; 
or 


B. notwithstanding the generality of the foregoing, the aforementioned bargaining unit 
description is subject to the following exclusions from the bargaining unit of employ- 
ers performing work under the following collective agreements or schedules in accor- 
dance with past or existing practices as at the date hereof: 


(i) | Schedule “A” to the Operating Engineers Provincial Agreement being the 
schedule between the Crane Rental Association of Ontario and the Ottawa 
Crane Rental Association and the International Union of Operating Engi- 
neers, Local 793; 
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(ii) | Schedule “‘B” to the Operating Engineers Provincial Agreement being the 
schedule between the Ontario Association of Foundation Specialists and 
the International Union of Operating Engineers, Local 793; 


(iii) | Schedule ‘‘C” to the Operating Engineers Provincial Agreement being the 
schedule between the Ontario Erectors Association and the International 
Union of Operating Engineers, Local 793; 


(iv) Schedule ‘“‘D” to the Operating Engineers Provincial Agreement being the 
schedule between the Toronto and District Excavators Association and the 
International Union of Operating Engineers, Local 793; 


(v) The International Union of Operating Engineers, Local 793 and the Metro- 
politan Toronto Road Builders Association; 


(vi) The Operating Engineers, Local 793 and the Utility Contractors Associa- 
tion of Ontario; 


(vii) The Ontario Allied Construction Trades Council and the Electrical Power 
Systems Construction Association; 


(viii) The Operating Engineers Mainline Pipeline Agreement for Canada 
between Pipe Line Contractors Association of Canada and International 
Union of Operating Engineers; and 


(ix) The Operating Engineers Distribution Pipeline Agreement for Canada 
between Pipe Line Contractors Association of Canada and International 
Union of Operating Engineers. 


For the purpose of clarity, the Board declares that the unit of employers has been described to 
reflect work performed by employers of employees for whom the International Union of Oper- 
ating Engineers, Local 793 has bargaining rights and shall not be construed as defining or limit- 
ing any sector in the construction industry. 


File No. 1534-88-R 


A certificate of accreditation will issue to the Metropolitan Toronto Sewer and Watermain Con- 
tractors Association for all employers of truck drivers, for whom the Teamsters’ Local Union 
230 has bargaining rights as at September 26, 1988 and, in accordance with the provisions of 
subsection 127(2) of the Labour Relations Act, for such other employers for whose employees 
Teamsters’ Local Union 230 may, after September 26, 1988, obtain bargaining rights through 
certification or voluntary recogniticn in the sector and geographic area hereinafter described, 
performing all sewer and/or watermain work including drainage in the sewers and watermains 
sector of the construction industry in the Municipality of Metropolitan Toronto, the Regional 
Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the 
Town of Milton within the geographic Townships of Esquesing and Trafalgar, the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, and Simcoe County, save and 
except: 


A. all such work on private property, inclusive of public housing or Crown corporations, 
both inside and outside any buildings or structures, regardless of the end use of the 
private property, save such work on private property: 


(i) ultimately assumed as an easement, right-of-way or road allowance, by fed- 
eral, provincial or municipal government or any other governmental 
authority having jurisdiction, or 


(ii) | outside of buildings or structures on all private property sites greater than 
three (3) hectares in size other than residential end use private property 
sites, or 
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(iii) on an easement, right-of-way, private roadway or road allowance on resi- 
dential end use private property sites greater than three (3) hectares in size; 
or 


B. notwithstanding the generality of the foregoing, the aforementioned bargaining unit 
description is subject to the following exclusions from the bargaining unit of employ- 
ers performing work under the following collective agreements in accordance with 
past or existing practices as at the date hereof: 


(i) | Teamsters’ Local Union 230 and various hauler employers; 


(ii) | Labourers International Union of North America, Local 183 and Team- 
sters’ Local Union 230 and the Metropolitan Toronto Road Builders Asso- 
ciation; 


(iii) The Ontario Allied Construction Trades Council and The Electrical Power 
Systems Construction Association; 


(iv) The Toronto and District Excavators Association and Teamsters’ Local 
Union 230; 


(v) The Teamsters Mainline Pipeline Agreement for Canada between Pipe 
Line Contractors Association of Canada and the International Brotherhood 
of Teamsters; and 


(vi) The Teamsters Distribution Pipeline Agreement for Canada between Pipe 
Line Contractors Association of Canada and the International Brotherhood 
of Teamsters. 


For the purpose of clarity, the Board declares that the unit of employers has been described to 
reflect work performed by employers of employees for whom Teamsters’ Local Union 230 has 
bargaining rights and shall not be construed as defining or limiting any sector in the construction 
industry. 


File No. 1535-88-R 


A certificate of accreditation will issue to the Metropolitan Toronto Sewer and Watermain Con- 
tractors Association for all employers of construction labourers for whom the Labourers’ Inter- 
national Union of North America, Local 183 has bargaining rights as at September 26, 1988 and, 
in accordance with the provisions of subsection 127(2) of the Labour Relations Act, for such 
other employers for whose employees the Labourers International Union of North America, 
Local 183 may, after September 26, 1988, obtain bargaining rights through certification or vol- 
untary recognition in the sector and geographic area hereinafter described, performing all sewer 
and/or watermain work including drainage in the sewers and watermains sector of the construc- 
tion industry in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel 
and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar, the Towns of Ajax and Pickering 
in the Regional Municipality of Durham, and Simcoe County, save and except: 


A. all such work on private property, inclusive of public housing or Crown corporations, 
both inside and outside any buildings or structures, regardless of the end use of the 
private property, save such work on private property: 


(i) ultimately assumed as an easement, right-of-way or road allowance, by fed- 
eral, provincial or municipal government or any other governmental 
authority having jurisdiction, or 


(ii) outside of buildings or structures on all private property sites greater than 
three (3) hectares in size other than residential end use private property 
sites, or 
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(iii) 
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on an easement, right-of-way, private roadway or road allowance on resi- 
dential end use private property sites greater than three (3) hectares in size; 


or 


B. notwithstanding the generality of the foregoing, the aforementioned bargaining unit 
description is subject to the following exclusions from the bargaining unit of employ- 
ers performing work under the following collective agreements in accordance with 
past or existing practices as at the date hereof: 


(i) 


(ii) 


(iii) 


(iv) 


(v) 


(vi) 


(vii) 


Labourers’ Ontario Provincial District Council and Utility Contractors 
Association of Ontario; 


Labourers’ Ontario Provincial District Council and Ontario Precast Manu- 
facturers Association; 


Labourers’ International Union of North America, Local 183 and Heavy 
Construction Association of Toronto; 


Labourers’ International Union of North America, Local 183 and Team- 
sters’ Local Union 230 and Metropolitan Toronto Road Builders’ Associa- 
tion; 


Ontario Allied Construction Trades Council and Electrical Power Systems 
Construction Association; 


Labourers Mainline Pipeline Agreement for Canada between Pipe Line 
Contractors Association of Canada and Labourers International Union of 
North America; and 


Labourers Distribution Pipeline Agreement for Canada between Pipe Line 
Contractors Association of Canada and Labourers International Union of 
North America. 


For the purpose of clarity, the Board declares that the unit of employers has been described to 
reflect work performed by employers of employees for whom the Labourers International 
Union of North America, Local 183 has bargaining rights and shall not be construed as defining 
or limiting any sector in the construction industry. 


20. As a consequence of the Board varying the accreditation orders issued November 3, 
1989, it will be necessary to vary the certificates of accreditation. Each certificate of accreditation 
issued to the applicant and the copy issued to the respondent trade unions have been returned to 
the Board. Therefore, the Registrar is directed to replace the surrendered certificates with certifi- 
cates dated November 3, 1989 pursuant to the accreditation order set out above in amended para- 


graph 9 of the November 3rd decision. 


ZA; There remains only for the Board to issue its reasons for finding in an earlier decision 
that it need not and should not conclusively identify for each application each individual employer 
for whose employees the respondent trade union had bargaining rights in the sector and geographic 
area by which the unit of employers is described as at September 26, 1988, the date of the making 
of the application, but who had not employed such employees within one year prior to that date. 


APPENDIX “A” 


KPM Kindustries Ltd. c.o.b. King Paving & Materials Company 
Robert S. Gordon Construction (1985) Limited 


Warren Bitulithic Limited 


Ontario Paving Company Limited 
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Ferpac Paving Inc. 

Towland (London) 1970 Ltd. 

Seal-Top Paving & Construction Ltd. 

McKay Excavating Limited 

Franki Canada Limited 

Prime Asphalt Paving Company 

Sentinel Paving & Construction Ltd. 

Aveiro Construction Limited 

Fiberglas Canada Inc. 

Dow Chemical Canada Inc. 

Armbro Materials & Construction Ltd. 

Bot Construction Limited 

Clarkson Construction Company Ltd. 

Con-Eng Contractors Limited 

Elirpa Construction & Materials Limited 
Toronto Zenith Contracting (1982) Limited 
Crestile Inc. 

590308 Ontario Inc. c.o.b. Advance Excavating 
Bennett Paving & Materials Ltd. 

St. Marys Cement Corp. c.o.b. Canada Building Materials 
Inscan-Dewar (a Joint Venture) 

Fermar Paving Limited 

Ron Robinson Limited 

Prime Paving Limited 

Industrial Concrete Forming Division of Tru-Wall Group Limited 
A.S. Rule (1975) Limited (TCA file) 

Law Crushed Stone, Division of Hard Rock Paving Co. Ltd. 
Folco Construction Equipment Ltd. 

Karvon Construction Limited 

Dewar Insulations Inc. 

Dellbrook Homes 

Havendale Homes 

Greenspoon Brothers Limited 

Intrusion Prepakt Limited 

Rideau Valley Contractors Ltd. 

W.A. Stephenson Construction (International) Limited 
Tornat Construction Inc. 

Condiversal Limited 

Wycliffe Management Services Inc. 
Underground Services (1983) Limited 

Graff Diamond Products Limited 

Pigott Construction Limited 

Huron Construction 
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0503-89-U Maria Mlakar, Complainant v. CUPE Local 79, Respondent v. The 
Municipality of Metropolitan Toronto, Intervener 


Duty of Fair Representation - Unfair Labour Practice - Complainant winning promotion 
competition - Union supporting grievance of unsuccessful candidate - Complainant alleging union 
breached duty by failing to represent her at arbitration - Board reviewing content of duty - Where 
union properly supports interest of one bargaining unit member consistent with proper application 
and administration of collective agreement, union not also required to represent opposing interest - 
Union not guarantor of every aggrieved employee - Complaint dismissed 


BEFORE: M. A. Nairn, Vice-Chair. 


APPEARANCES: David Zimmer for the complainant; Douglas J. Wray and Linda Jewitt for the 
respondent; Robert Avinoam and Mike Moffat for the intervener. 


DECISION OF THE BOARD; November 27, 1989 


1, This is a section 89 complaint alleging that the respondent union violated section 68 of 
the Labour Relations Act. After hearing the evidence and submissions of the parties I advised them 
that I was dismissing the complaint with reasons to follow. I now provide those reasons. 


Ds Section 68 of the Act provides as follows: 


68. A trade union or council of trade unions, so long as it continues to be entitled to represent 
employees in a bargaining unit, shall not act in a manner that is arbitrary, discriminatory or in 
bad faith in the representation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade unions, as the case may be. 


35 The intervener employer (‘‘Metro”’) conducted a job promotion competition. The com- 
plainant was the successful candidate in that competition. A Ms. Fekete was the unsuccessful can- 
didate. Both employees are members of the bargaining unit represented by the respondent. Ms. 
Fekete filed a grievance alleging that Metro had violated the collective agreement in awarding the 
job to the complainant. The respondent union chose to proceed to arbitration with Ms. Fekete’s 
grievance. The first day of the arbitration hearing was held on March 20, 1989. This complaint was 
filed on May 23, 1989. Further days have been scheduled for the continuation of the arbitration 
hearing. 


4. In her complaint the complainant alleges that the union violated section 68 of the Act 
by failing to represent her at the arbitration hearing of Ms. Fekete’s grievance. As a remedy, the 
complainant requests that the union be required to provide her with counsel at the continuation of 
the arbitration. Ms. Mlakar also alleges that she was informed by the union that they usually lose 
promotion cases at arbitration and therefore she had no reason to worry about its outcome having 
any effect on her. 


5. At the outset of the hearing counsel for the complainant sought leave of the Board to 
amend the complaint to request that the union be required to withdraw Ms. Fekete’s grievance. 
Inherent in that request was the unparticularized allegation that the union’s decision to refer Ms. 
Fekete’s grievance to arbitration was improper. It was common ground among the parties that if 
the amendment were allowed, an adjournment would be required. I denied the request to amend 
the complaint in that it raised a completely new matter. It would be inappropriate to occasion the 
delay and consequent prejudice to the other parties in having this complaint dealt with. 
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6. The facts leading up to this complaint are, with certain exceptions, fairly straightfor- 
ward. The complainant has been employed by Metro since 1979. During that time she has pro- 
gressed from a clerk grade five position to a point at the time of this complaint where she was 
working as a clerk grade one. In August 1987, a job call was posted for a clerk grade one position 
and the complainant (at that time a clerk grade two) applied. However she was not the successful 
applicant based on the fact that she did not yet have the required two years of experience as a clerk 
grade two. The complainant filed a grievance in September, 1987 challenging that decision of 
Metro. In the course of pursuing that grievance she dealt with Ms. Linda Jewitt, a national repre- 
sentative of the union assigned the responsibility of servicing the bargaining unit of which the com- 
plainant is a member. In February, 1988 the union decided that it would not pursue that grievance 
to arbitration. The complainant was so advised and was advised of her right to appeal that union 
decision. No appeal was made and that grievance proceeded no further. 


5 Subsequently, in February 1988 another job call for a clerk grade one was posted and 
the complainant again applied. Her application was again initially unsuccessful based on her lack of 
the required length of experience. However, the complainant approached her union steward, Mr. 
F. Spratt and he contacted Metro. The ensuing result was that the complainant was able to satisfy 
Metro that she had sufficient hours of equivalent experience to warrant her continued consider- 
ation in the job competition. The next step of that process was an oral examination. The complain- 
ant and one other individual, a Ms. Fekete were the only remaining candidates for the position at 
this stage. Following the oral exam Ms. Fekete was disqualified as a candidate as she did not score 
a high enough mark in order to continue and the job was awarded to the complainant. 


8. Unknown to the complainant at that time, Ms. Fekete wished to pursue a grievance 
with respect to Metro’s decision. Under the terms of the collective agreement, promotion griev- 
ances commence at Step 2 of the grievance procedure. It is the usual practice of the union for the 
national representative responsible for the local to be involved at that stage. Ms. Jewitt partici- 
pated in the grievance procedure on behalf of Ms. Fekete. The decision whether or not to refer the 
grievance to arbitration is taken not by the national representative, however, but by the union’s 
grievance committee. It is comprised of the union’s Second Vice-President and six unit officers all 
of which are elected positions. This committee meets regularly. The national representative con- 
cerned will prepare the information they have obtained concerning the grievance for the commit- 
tee’s review. This will include the grievance itself, any response to it from the employer and its rea- 
sons for denying the grievance, information gleaned from the grievor and others involved, and the 
reasons why the grievor wishes to continue to arbitration. The representative will also as a rule 
provide an opinion as to the likelihood of success or failure at arbitration and something of the per- 
sonal impact of the grievance on the grievor. 


2: In this particular case, the information that Ms. Jewitt provided to the grievance com- 
mittee included the facts (acknowledged by the complainant) that Ms. Fekete had nine years more 
seniority than the complainant, that she had worked as a clerk grade two since approximately 1974 
and that she had been performing the duties of a clerk grade one on a temporary basis to the satis- 
faction of the employer. In addition, the union had been approached by another employee who 
was prepared to provide evidence, based on a conversation she nad had with a member of the 
board conducting the job competition, that the examination process had been conducted improp- 
erly. 


10. As a result of the grievance committee’s decision to refer the grievance to arbitration, 
Ms. Jewitt then undertook the necessary steps to notify the employer and convene a board of arbi- 
tration. A hearing was scheduled for March 20, 1989. On February 14, 1989, the complainant 
received a letter from the employer notifying her of the arbitration hearing, that her position as 
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incumbent may be affected depending on the outcome of the arbitration, and advising her that she 
had the right to attend at the hearing and make representations either on her own behalf or with 
the assistance of counsel. On March 1, 1989 the complainant contacted Ms. Jewitt. This complaint 
rests essentially on what is alleged to have been communicated during that conversation and there- 
after. 


dd. The complainant states that the union violated section 68 by firstly, refusing to repre- 
sent her at the hearing of Ms. Fekete’s grievance. Secondly, the complainant alleges that because 
of certain things that were told to her by Ms. Jewitt she was lulled into a false sense of security 
regarding her own role and responsibility in the arbitration proceedings. The complainant did 
attend the first day of hearing of the arbitration. It has not been completed and more days have 
been scheduled. The complainant seeks as a remedy that the union provide her with representation 
at the continuation of that hearing. 


{2 With respect to the allegation that the union failed to represent the complainant at the 
hearing of Ms. Fekete’s grievance the following is clear. Unions are often placed in the position of 
having to deal with competing rights and interests as between individual members of the bargaining 
unit for which they hold bargaining rights. Invariably there are situations where there is ‘‘discrimi- 
nation” as between individuals. For example, one is discriminating in conferring a preference to 
one employee over another based on seniority. It is discriminatory to confer a preference to a bet- 
ter qualified employee over another. However, that “discrimination” is, in and of itself, in no way 
improper. Choices as between individuals must be made. What gives rise to concern is where that 
choice is made based on arbitrary or other improper considerations. This Board has said on many 
occasions that making those difficult decisions is very much a part of the responsibility which a 
union bears in the representation of employees. The Board discussed the duty imposed by section 
68 of the Act in The Municipality of Metropolitan Toronto, [1978] OLRB Rep. Feb. 143, at para- 
graph 18 as follows: 


Over the years many aspects of the duty of fair representation have settled into place. The 
Board has repeatedly held that in order not to act in an arbitrary manner in the processing of a 
grievance, the union must direct its mind to the merits of the grievance and act on the available 
evidence. While the effective operation of the grievance machinery requires that unions also be 
allowed to consider factors beyond the merits of a particular grievance in deciding whether to 
process a grievance on to arbitration, considerations of this nature must have their roots in the 
welfare of the bargaining unit and the bargaining process and must not be based on irrelevant 
facts or principles. Additionally, a union is prohibited from processing a grievance in bad faith. 
An employee must not become the victim of the union’s ill will such that a dislike for an individ- 
ual dictates the path of the grievance rather than the merits of the grievance or legitimate con- 
cerns for the welfare of the bargaining unit and bargaining process. The prohibition against a 
union acting in a manner that is discriminatory functions to prevent a union from distinguishing 
among members in the bargaining unit unless there are good reasons for so doing. To avoid act- 
ing in a manner that is discriminatory, the duty requires, in general, that like situations be 
treated in a like manner and that neither particular favour nor disfavour befall any individual 
part from the others unless justified by the circumstances. The duty does not make the union the 
guarantor for every aggrieved employee. Instead, the duty requires that the union consider the 
position of all of its members and that it weigh the competing interests of minorities or individu- 
als in arriving at its decisions. 


Counsel for the complainant in this case asked the Board to apply those principles discussed in 
Brown, R., “The ‘Arbitrary’, ‘Discriminatory’ and ‘Bad Faith’ Tests Under the Duty of Fair Repre- 
sentation in Ontario”, September 1982 Canadian Bar Review, page 412. Reference in that article 
to earlier Board decisions include examples where the union has been required to make precisely 
this kind of choice as between individuals’ competing interests (see pages 424-26). 


13) The grievance committee reviewed the information received from Ms. Jewitt and 
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decided to refer Ms. Fekete’s grievance to arbitration. Ms. Jewitt testified that the union as a gen- 
eral matter has a strong interest in protecting seniority rights and ensuring that a senior employee 
has a fair opportunity for promotion. In fact the collective agreement gives some recognition to 
seniority for promotion purposes at Article 16.04(c) and Article 16.04(a) provides that where 
examinations are required, they are to be conducted in a manner that will provide fair evaluations 
based on the same set of standards. The union is entitled to challenge those decisions of manage- 
ment which it feels violate the collective agreement. Failing to do so would obviously run the risk 
of being accused of failing to represent the members of the bargaining unit. Having undertaken to 
refer this grievance to arbitration the union must represent Ms. Fekete’s interest. The complainant 
would have the union represent her competing interest as well. Inherent in that is the requirement 
that the union take inconsistent positions at the arbitration and argue against itself. The nature of 
the proceeding is such that it is the decision of management that is being challenged. Obviously the 
complainant may be affected. But section 68 does not make a union the guarantor for every 
aggrieved employee nor does it require the union, having made its decision as between competing 
interests, to support both. It properly supports the interest that it feels is consistent with the proper 
application and/or administration of the collective agreement. The complainant was advised by Ms. 
Jewitt that the union would not represent her at the arbitration nor would it provide her with coun- 
sel. In so doing, the union did not violate section 68 of the Act. 


14. The second element of the complaint alleges that by virtue of being told that the union 
“always loses these cases” so she needn’t worry, the complainant was lulled into a false sense of 
security. At the hearing this was expanded to include an allegation that the union was ‘“‘wishy- 
washy”’ and had suggested to the complainant that her interests were being protected by the 
employer. Even assuming that these allegations could found a violation of section 68, having 
reviewed the evidence of both the complainant and the union, on balance, the evidence of the 
union is more consistent with what is reasonable and probable in the circumstances. It was also 
more complete. 


#5; The complainant testified she called Ms. Jewitt on the first Friday following receipt of 
the February 14, 1989 letter. In cross-examination she acknowledged that it was likely that the con- 
versation had not taken place until Wednesday, March Ist, 1989 as evidenced by a phone message 
to Ms. Jewitt. When asked in examination-in-chief how she knew to call Ms. Jewitt, the complain- 
ant responded ‘“‘her name was known’’. In cross-examination it became apparent that the com- 
plainant had had dealings with and already knew Ms. Jewitt as a result of her earlier grievance. In 
chief the complainant testified that between the March 1, 1989 conversation and the March 20, 
1989 arbitration date, she had no further conversations with anyone from the union. Yet in cross- 
examination she acknowledged that she had called the CUPE Ontario office and had spoken with 
someone there. She testified she couldn’t remember whether it was before or after March 20. Ms. 
Jewitt testified on behalf of the union that on March 15, 1989 she had received a call from Mr. 
Kent Mitchell, the Assistant Regional Director of the national union, advising her that he had 
received a call from Ms. Mlakar and that she was upset because the union was not going to provide 
a lawyer for her at the arbitration. Although in cross-examination the complainant denied she was 
making a complaint to the CUPE Ontario office but had called to ask questions of them, she was 
unable to recall the nature of those questions. 


16. Finally, apart from asserting that Ms. Jewitt had said to her on March 1, 1989 that the 
union never really wins these cases and therefore she should sit back and listen, the complainant 
was unable to recall any other aspect of the conversation. Nor was she prompted to ask why the 
union might be proceeding with a grievance they felt they were going to lose. In cross-examination 
however, she acknowledged that she had been advised by Ms. Jewitt on March 1, 1989 that the 
union had made a decision to proceed with Ms. Fekete’s grievance, that Ms. Jewitt had explained 
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that Metro would be taking the position that it had been correct in promoting her to the position in 
question, and that because of the conflict inherent in arguing two contradictory positions the union 
would not provide her with a lawyer or otherwise represent her at the hearing. Ms. Jewitt denied 
making those statements attributed to her by the complainant. She testified that the union does in 
fact win a number of its job posting grievances, and that she can never guarantee the result of a 
particular arbitration to anyone. 


Ue There is no doubt that the complainant was upset by the turn of events surrounding her 
promotion and that she received little or no comfort from the information she received from the 
union. She testified that she understood that the union wouldn’t want to pay for two lawyers to 
argue amongst themselves but felt that “there was also my side - when you pay dues you expect the 
union does represent you’’. It may well be that in the result, the complainant either misunderstood 
or was unwilling to accept the information she was receiving. 


18. Counsel for the complainant argued that the union had added to the complainant’s con- 
fusion and had acted inappropriately by not providing the complainant with the notice and infor- 
mation contained in the employer’s letter of February 14, 1989. The requirement of notice to an 
incumbent on a job posting grievance in the arbitral jurisprudence has developed from the decision 
in Re Hoogendoorn and Greening Metal Products Screening Equipment Co. et al, [1968] S.C.R. 30. 
The concern is that an incumbent employee be made aware of the fact that her position may be in 
jeopardy depending on the outcome of the arbitration and her consequent right to participate in 
the arbitration. There is no requirement that such notice come from the union. It is simply that 
notice must be given. Ms. Jewitt testified that the union’s practice was to rely on the employer to 
provide notice to affected employees. Because of the large number of employees in the bargaining 
unit and the amount of movement between jobs, it is the employer who has more complete infor- 
mation with respect to who may be affected by a particular job posting grievance. Both the union 
and the employer are aware that absent notice to affected employees the arbitration hearing will 
not proceed but will be adjourned in order that notice be given. It is in both their interests that 
notice be provided in order to avoid the delay and expense arising from such an adjournment. The 
union and employer here have worked out an arrangement that seeks to ensure that proper notice 
will be given to all those entitled to it. The union cannot be faulted for that. 


19. For those reasons, I dismissed the complaint. 


2014-88-G United Brotherhood of Carpenters and Joiners of America, Local 27, 
Applicant v. Real Carpenters, Respondent 


Practice and Procedure - Witness - Board requiring correct name and address for arrest 
warrant - Party calling witness responsible for providing Board with correct name and address for 
arrest warrant 
BEFORE: R. A. Furness, Vice-Chair, and Board Members D. A. MacDonald and J. Redshaw. 
DECISION OF THE BOARD; December 4, 1989 


il, In a decision dated December 14, 1988, the Board issued an arrest warrant in the usual 
form requiring the presence of Manuel Araujo at 9:30 a.m. on Monday, January 30, 1989, at the 
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continuation of its hearing in this matter at the Board’s hearing rooms on the sixth floor of 400 
University Avenue in the City of Toronto. 


Oe It appears that the Sheriff of the Judicial District of Peel was unable to execute the war- 
rant against Manuel Araujo because he had left the country and was not expected to return to 
Canada until some time during the month of April, 1989. In these circumstances, the Board 
adjourned this application sine die for a period not exceeding one year. 


S, In a decision dated July 31, 1989, the Board relisted this matter for hearing at the 
request of the applicant and again issued an arrest warrant in the usual form requiring the presence 
of Manuel Araujo at 9:30 a.m. on Monday, September 11, 1989, at the continuation of its hearing 
in this matter at the Board’s hearing rooms on the sixth floor of 400 University Avenue in the City 
of Toronto. The Board was advised by the Sheriff of the Judicial District of Peel that he had been 
unable to find Manuel Araujo and had accordingly been unable to execute the warrant for the 
arrest of Manuel Araujo. In a decision dated September 25, 1989, the Board stated as follows: 


3. This is not the first occasion on which the sheriff has been unable to execute a warrant for the 
arrest of Manuel Araujo. It is the responsibility of the applicant to ascertain the address of 
Manuel Araujo so that the Board may advise the sheriff where to execute the warrant for the 
arrest of Manuel Araujo. Accordingly, the Board directs the applicant to advise the Board of 
the address of Manuel Araujo so that the sheriff may be able to execute the warrant for the 
arrest of Manuel Araujo and the Board may proceed to hear this referral under section 124 of 
the Labour Relations Act. 


4. In these circumstances, the hearing in this matter is adjourned. This matter is referred to the 
Registrar for the purpose of relisting for hearing at the earliest possible date upon the applicant 
providing the Board with the correct address of Manuel Araujo. 


4, The applicant has now advised the Board by letter of the present address of Manuel 
Araujo and has again requested that this matter be set down for hearing. The Registrar has listed 
this matter for hearing on January 11, 1990. In these circumstances, the Board again issues an 
arrest warrant in the usual form requiring the presence of Manuel Araujo at 9:30 a.m. on Thurs- 
day, January 11, 1990, at the continuation of its hearing in this matter at the Board’s hearing rooms 
on the six floor of 400 University Avenue in the City of Toronto. 





1237-85-U Jeanne St. Pierre, Complainant v. International Union, United Auto- 
mobile, Aerospace and Agricultural Implement Workers of America, U.A.W. 
Local 444 and Chrysler Canada Ltd., Respondents 


Parties - Practice and Procedure - Board remaining seized to resolve disputes over Board 
order - Lawyer for complainant requesting hearing to deal with complainant’s unpaid legal bill - 
Board decision requiring union to retain counsel not effecting retainer of counsel - Lawyer not hay- 
ing standing to seek clarification or enforcement of Board order when acting personally and not for 
party to proceeding - Application dismissed 


BEFORE: Owen V. Gray, Vice-Chair. 


DECISION OF THE BOARD; November 21, 1989 
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fr In paragraph 25 of my decision of June 6, 1986 in this complaint (reported at [1986] 
OLRB Rep. June 883) I said that: 


25. In summary, the Board finds and declares that the respondent trade union acted arbitrarily 
in deciding to withdraw the complainant’s discharge grievance, contrary to section 68 of the 
Labour Relations Act, and orders and directs that: 


(a) The respondents forthwith submit Jeanne St. Pierre’s discharge grievance 
to arbitration by a sole arbitrator under the applicable collective agree- 
ment, and the respondent Chrysler shall not raise any objection based on 
the earlier withdrawal or intervening delay; 


(b) any control the respondent trade union may have over the identity of the 
arbitrator shall be exercised jointly by it and the complainant; 


(c) the respondent trade union shall retain counsel jointly selected by it and the 
complainant to act in its name and at its expense to represent the complain- 
ant’s interest at and in connection with the arbitration of her grievance; and 


(d) in the event the grievance is upheld and the arbitrator makes an order for 
compensation, the respondent union shall pay the complainant the portion 
of that compensation referable to losses during the period between May 2, 
1983, and the date on which this decision would have been released had the 
complainant acted promptly in filing this complaint and the complainant 
shall forego that portion of the award which is referable to the period from 
that date to the actual date of release of this decision. 


The Board remains seized of this matter to resolve and dispute arising over the interpretation or 
implementation of these directions and orders. 


Ms. St. Pierre’s grievance succeeded at arbitration. A hearing was later scheduled before me to 
deal with an issue which arose between the complainant and respondent concerning the question 
identified in paragraph 25(d) of my decision. That issue was settled between the complainant and 
respondent on the day of that hearing, December 22, 1987. 


2 The Board has now received the following letter from a lawyer with the firm which rep- 
resented Ms. St. Pierre before the Board in this matter: 


UAW Local 444 and Jeanne St. Pierre 
Board File No. 1237-85-U 


Your decision in this case dated June 6, 1986, provided among other things, that Jeanne St. 
Pierre, (“the complainant’) and the UAW Local 444 (‘‘the Union’) would retain counsel 
jointly at the Union’s expense to represent the complainant at the arbitration of her grievance. 


Your decision also provided that: 


“the Board remains seized of this matter to resolve any dispute arising over the inter- 
pretation or implementation of these directions and orders” 


I acted for the complainant on the arbitration hearing before Professor Ian Hunter in January of 
1987. 


I appeared before you on behalf of the complainant on December 22, 1987 to determine the 
period for which the Union was to compensate the complainant as a result of her discharge from 
employment. 


I subsequently performed various services for Ms. St. Pierre relating to this matter until March 
28, 1988. 
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The complainant changed solicitors to Mr. Angus MacMillan as of March 15, 1988. 


I presented an account, dated April 5, 1989 to the complainant and to the Union for my services 
performed between April 14, 1987 and March 28, 1988. 


A former account presented to the complainant and the Union dated April 14, 1987, was paid 
by the Union on December 4, 1987. 


The Union by letter to me dated April 1, 1987 advised that it would no longer pay for legal ser- 
vices performed on behalf of the complainant. 


I served a Notice of Solicitor and Client Assessment against the complainant and the Union on 
June 6, 1989 with respect to my account dated April 5, 1989. 


The Union disputed the terms of the retainer as set out in your decision of June 6, 1986. 


The Union argued that your decision of June 6, 1986 had determined the retainer and that the 
Master had no jurisdiction to look into the solicitor’s account based upon your Order, and in 
any event, denied liability for payment of the solicitor’s account on behalf of the complainant. 


The Master set aside the praecipe Order of the Deputy Local Registrar of the Supreme Court of 
Ontario referring the solicitor’s bill to an assessment officer. 


I would ask that the Board reconvene strictly for the purpose of seeking directions with respect 
to whether or not the retainer pursuant to your Order extended to March 28, 1988 or was termi- 
nated prior to that date. 


I do not wish to burden the Board with a relatively minor issue; however, the Union has taken a 
position that it should not be responsible to pay Ms. St. Pierre’s legal bill past April 14, 1987. 


In the circumstances, I consider that I have no other alternative but to ask the Board to recon- 
vene this matter to resolve the issue of when the retainer for my services was terminated. 


If you agree that the Board ‘remains seized of this matter” for the purpose of interpreting the 
Board’s directions on the issue of retention of counsel for Ms. St. Pierre, would you be kind 
enough to ask the Registrar to arrange for a hearing date at your and the parties convenience? 


3: I do not propose to direct that the Registrar arrange a hearing date. It does not appear 
that Ms. St. Pierre’s former counsel has standing to raise a question about the interpretation or 
implementation of my decision nor, indeed, does it appear that he has raised such a question. 


4. It is important to recognize that paragraph 25(c) of my decision did not effect a retainer 
of counsel. It required that the respondent trade union retain counsel. As between the trade union 
and the lawyer it retained, the terms of the retainer would have been established by the dealings 
between them. While the trade union’s instructions might have been to act as my order contem- 
plated, that retainer would have come about as a result of the giving and the accepting of those 
instructions by the trade union and the lawyer, respectively, and not by operation of my order. If 
the trade union had not retained a lawyer to act or had retained a lawyer on terms the complainant 
considered inconsistent with my order, she could have applied to the Board for clarification of the 
order or redress for the default. As they are the persons against whom and in favour of whom the 
order concerning the retaining and payment of counsel was made, the trade union and the com- 
plainant are, however, the only persons with a legal interest in the enforcement or clarification of 
my order. Ms. St. Pierre’s former counsel does not purport to act for her or for the union in 
requesting that a hearing be scheduled for the purpose of interpreting my directions on the issue of 
retention of counsel. He does not, therefore, have standing to seek clarification or enforcement of 
my order. 
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a8 As will be apparent from what I already said, I would not have thought that my decision 
of June 6, 1986 “had determined the retainer’’ as the union is said to have argued before the Mas- 
ter. The existance and terms of any retainer would have been determined by the dealings between 
the trade union and the lawyer. Ms. St. Pierre’s former counsel is careful not to suggest that the 
union’s argument was given by Master as his reason for setting aside the praecipe order of the Dep- 
uty Local Registrar. The mere fact that retainer was disputed would have been a sufficient basis for 
the Master’s decision, having regard to the language of section 3 the Solicitors Act, R.S.O. 1980, c. 
478. 


6. When the lawyer’s retainer is disputed, disputes over the non-payment of a lawyer’s 
account are the proper subject matter of an action in the Courts. I do not propose to make the dis- 
pute referred to in the lawyer’s letter the subject of a hearing before me, particularly when neither 
of the parties legally affected by that aspect of my order has asked that I do so. 


3168-88-R; 0173-89-R; 0241-89-U United Brotherhood of Carpenters and Joiners 
of America, Local 27, Applicant v. Shearwall Forming (East) Ltd., Respondent v. 
The Form Work Council of Ontario, Intervener; United Brotherhood of Carpen- 
ters & Joiners of America, Local Union 27, Applicant v. Automatic Structures 
Ltd., Respondent v. The Form Work Council of Ontario, Intervener; United 
Brotherhood of Carpenters and Joiners of America, Local 27, Complainant v. 
Automatic Structures Ltd., Respondent 


Bargaining Unit - Certification - Construction Industry - Union seeking to carve out craft 
unit of concrete form workers from broader existing unit - Board reviewing jurisprudence on dis- 
placement applications in construction industry - Board following general practice of allowing craft 
to carve out in construction industry and having description of non-ICI portion of bargaining unit 
mirror ICI portion 


BEFORE: G. T. Surdykowski, Vice-Chair, and Board Members J. Lear and S. Weslak. 


APPEARANCES: David McKee, Luis Camara and Tony Bucci for the applicant; Carl Peterson and 
Nick Sisti for the respondent Automatic Structures Ltd; James G. Knight for the respondent Shear- 
wall; A. M. Minsky and R. Lotito for the intervener. 


DECISION OF G. T. SURDYKOWSKI, VICE-CHAIR, AND BOARD MEMBER S. WESLAK: 
December 6, 1989 


ig By decisions dated May 3 and May 8, 1989 in Board File Nos. 3168-88-R and 0173-89-R 
respectively, the Board, differently constituted in part in each case, made certain findings and 
directed that the pre-hearing representation vote requested by the applicant in each case (‘‘Local 
27’) be held. A hearing was then convened to hear the evidence and representations of the parties 
with respect to the matters in issue between them. 


2: It bears repeating that each of the applications for certification herein are applications 
for certification within the meaning of section 119 of the Labour Relations Act and have been made 
pursuant to section 144(1) of the Act. 
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at Board File No. 0241-89-U is a complaint under section 89 of the Act. 


4. At this stage of the proceedings, the Board must determine the unit of employees that is 
appropriate for collective bargaining in each application. In each, the applicant seeks to be cer- 
tified for what is, in effect, its standard construction industry bargaining unit of carpenters and car- 
penters’ apprentices in the employ of the respondent in the industrial, commercial and institutional 
(“ICTI’’) sector of the construction industry in the Province of Ontario and in all other sectors of the 
construction industry in the geographic area commonly referred to as Board Area 8 (save and 
except non-working foremen and persons above the rank of non-working foreman). In each appli- 
cation, the respondent and the intervener assert that the appropriate bargaining unit is that cov- 
ered by a collective agreement between them and which covers “all employees of the respondent 
engaged in concrete forming construction in the Province of Ontario, including employees working 
on Federal, Provincial and Municipal projects’’. It is common ground that the carpenters and car- 
penters’ apprentices employed by the respondent fall within that bargaining unit. At issue then, is 
the applicant’s right to carve out its craft unit from the broader existing ones which are presently 
represented in bargaining by the intervener the Form Work Council of Ontario (the “‘Council’’). 


DS The Council argues that the bargaining unit for each of these applications should reflect 
the composite crew of employees engaged in concrete forming construction as bargained for by the 
Council. The Council does not suggest that Local 27 can represent any employees other than car- 
penters and carpenters’ apprentices in the ICI sector of the construction industry. However, it sub- 
mits that the bargaining unit can and should be described in terms of carpenters and carpenters’ 
apprentices in the ICI sector in the Province of Ontario and all employees of the respondent 
engaged in concrete forming construction in all sectors of the construction industry excluding the 
ICI sector in the Province of Ontario. The Council submits that these applications should be 
treated as displacement applications under section 6(1) rather than as craft applications under sec- 
tion 6(3) of the Act. The Council submits that the evidence before the Board establishes that con- 
crete forming construction is a special, unique situation in which the Council and employers 
engaged in concrete forming construction have created a collective bargaining structure which is 
both efficient and recognizes the community of interest shared by employees, whether carpenters 
or labourers or others, engaged in it. The Council asserts that permitting Local 27 to carve out its 
craft would create (inter-union) jurisdictional problems where there are none and would have a 
destablizing effect on the industry. 


6. The respondent Automatic Structures Ltd. (‘“Automatic’’) agrees with the submissions 
of the Council. It also emphasizes that there is no evidence whatsoever of any history of organizing 
by Local 27 with respect to the concrete form work industry in the residential sector of the con- 
struction industry. Automatic also argues that because bargaining rights are both granted and ter- 
minated in a displacement application, and it is not appropriate to terminate ICI bargaining rights 
where there are no employees in the ICI bargaining unit at the material times, the applicant can 
only properly bring a displacement application for certification (which these are) with respect to 
the non-ICI sectors pursuant to section 144(3) of the Act. 


p The respondent Shearwall Forming (East) Ltd. (‘‘Shearwall’’) agrees with the submis- 
sions of the Council and Automatic. It stresses that there is no reasonable prospect that either it or 
Automatic will ever do any work in the ICI sector and that the only “‘real” bargaining unit is there- 
fore one which does not relate to the ICI sector. Therefore, submits Shearwall, Local 27’s applica- 
tions should be treated as having been made pursuant to section 144(3) of the Act. 


8. The Council and Automatic submit that the Board’s decisions in Ellis-Don Limited, 
[1988] OLRB Rep. Dec. 1254 and [1989] OLRB Rep. March 234 are wrong. In that respect, they 
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rely on some of the dicta in Reitzel Heating & Sheet Metal Ltd. [1988] OLRB Rep. Dec. 1310. In 
the alternative, the Council and Automatic submit that the Ellis-Don Limited decisions, supra, are 
distinguishable from the applications before the Board in this proceeding. Shearwall also argues 
that the decisions in Ellis-Don Limited, supra, are wrong. It submits the logic of the Labour Rela- 
tions Act is that in a displacement application for certification the applicant must accept the existing 
bargaining unit insofar as that is possible. It submits that where there is a conflict between this dis- 
placement policy (that is, that a trade union must take a bargaining unit as it finds it) and any other 
factors, the displacement policy should prevail. In the alternative, Shearwall submits that even if 
the decisions in Ellis-Don Limited, supra, are right, the Board should reach a different result on 
the facts in this proceeding. 


9. Local 27 argues that the Ellis-Don Limited decisions, supra, are correct and that Reitzel 
Heating & Sheet Metal Ltd., supra, is not inconsistent with it. It relies upon the decisions in 
Ellis-Don Limited, supra, and submits that there is no difference of substance between the material 
elements in these applications and those found by the Board in Ellis-Don Limited, supra. Local 27 
submits that it is entitled to bring these applications pursuant to section 144(1) and points out that 
the very argument made by the Council with respect to the appropriate bargaining unit in these 
proceedings was considered and rejected by the Board in Aero Block and Precast Ltd., [1984] 
OLRB Rep. Sept. 1166. 


10. In paragraphs 39 to 57 of Ellis-Don Limited, [1988] OLRB Rep. Dec. 1254, the Board 
explained that: 


39. In applications for certification which do not relate to the construction 
industry where there is an existing bargaining unit represented by a trade 
union, the Board’s general practice is to view the existing bargaining unit as 
being prima facie appropriate for the application. Notwithstanding this strong 
presumption in favour of an existing bargaining unit, the Board will find 
another bargaining unit appropriate for an application if it is satisfied there 
are compelling reasons to do so (see, for example, Canadian Red Cross Soci- 
ety Blood Transfusion Service, [1978] OLRB Rep. May 408; Milltronics Ltd., 
[1980] OLRB Rep. Jan. 56; Ontario Hydro, [1980] OLRB Rep. June 882; 
W.M.I. Waste Management of Canada Inc., [1981] OLRB Rep. March 409; 
Scarborough Public Utilities Commission, [1982] OLRB Rep. June 929; 
Bestview Holdings Ltd., [1983] OLRB Rep. Feb. 185). In addition, section 
6(3) gives the Board a discretion to carve out a craft unit from an existing 
industrial one. In determining how to exercise its discretion in such circum- 
stances, the Board will consider the relevant circumstances, including the 
general nature of, and organizational practices in, the industry concerned, 
the history of collective bargaining in the industry and with the employer 
concerned, the organizational practices of the incumbent trade union, the 
community of interest between the craft employees in question and the rest 
of the existing bargaining unit employees, and the history of representation 
of the craft employees by the incumbent trade union. As a practical matter, 
the Board has generally refused to sever craft units from industrial units in 
circumstances where the parties do not agree that it is appropriate to do so 
and there is a history of proper representation of the craft group by the 
incumbent. 


40. Historically, the Board has taken a different approach to craft severance in 
applications for certification in the construction industry. The Board has long 
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recognized that the nature of the employment relationship in the construc- 
tion industry is different from that in other industries (see for example, J. A. 
Willes, The Craft Bargaining Unit, Industrial Relations Centre, Queen’s 
University, 1970, generally and specifically at p. 30; George W. Adams, 
Q.C., Canadian Labour Law, (Canada Law Book Inc., Aurora, 1985) at pp. 
863-893). The nature of the employment relationship in the construction 
industry has been partly responsible for the development of crafts or trades, 
and for the development of trade unions along trade or craft lines. Indeed, 
there are many employers in the construction industry which arrange their 
affairs in this manner as well; that is, they employ persons in one or more in 
specific trades to do the work of the trade to which they “belong” as 
required in the employer’s business. Parenthetically, we observe that the 
term “‘craft” generally refers to a particular type of skilled or semi-skilled 
work (e.g. carpentry). The term “trade” is generally used to refer to an 
occupation or vocation (e.g. carpenter). For labour relation purposes, these 
terms have come to be used virtually interchangeably and, for our purposes, 
we consider them to be synonymous. 


41. As a result of the nature of, and history of trade union organization in, 
the construction industry, the Board has generally attached great weight to 
trade considerations and, in the absence of any existing bargaining unit, cer- 
tification in the construction industry has traditionally been on the basis of 
trade. Even where a non-craft trade union makes an application for certifica- 
tion in the construction industry (and there is no existing unit), the Board’s 
practice is to describe the bargaining unit in terms of the trades at work on 
the date of application (see Duron Ontario Limited, [1976] OLRB Rep. 
Nov. 734; A. N. Shaw Restoration Ltd., [1981] OLRB Rep. Mar. 241). 
Indeed, the Labour Relations Act recognizes craft interests both generally 
(section 6(3) and 91), and specifically in the construction industry in the 
province-wide bargaining scheme (sections 137 to 151) which is largely prem- 
ised on the primacy organization by trade. Prior to provincial bargaining and 
the subsequent enactment of section 144, the Board’s approach to applica- 
tions for certification in the construction industry was to determine the bar- 
gaining unit pursuant to section 6(3) where the applicant was a craft trade 
union, and section 6(1) where the applicant was a non-craft trade union. In 
displacement applications, however, the appropriate bargaining unit was 
always determined under section 6(1) which allowed non-craft trade unions 
to displace craft unions as bargaining agents for craft bargaining units. We 
note that in Duron Ottawa Ltd., [1983] OLRB Rep. Oct. 1639 the Board 
commented that: 


3. In ordering the vote for such a bargaining unit, the Board has 
departed from a long established policy of this Board in displace- 
ment situations. That policy is perhaps best enunciated in the case of 
Duron Ontario Limited, [1976] OLRB Rep. Nov. 737 where, simply 
put, even in cases involving the construction industry and notwith- 
standing the Board’s recognition of the craft structure of the con- 
struction industry, the Board in displacement cases has always deter- 
mined the bargaining unit as a displacement unit under section 6(1) 
of the Act, and the incumbent was required in such displacement 
applications to take all the employees in the existing bargaining unit. 
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To the extent that this comment suggests that it had been the Board’s prac- 
tice, before the advent of provincial bargaining, to not allow a craft construc- 
tion union to carve out its trade from an existing union, it is inconsistent with 
the authorities, including the Duron Ontario Limited decision to which it 
refers (see, for example, Kent Tile & Marble Co. Ltd., 61 CLLC 416,204; 
Ellwood Robinson Limited, [1967] OLRB June 261; Pre-Con Murray 
Limited, [1967] OLRB Rep. Oct. 684; J. D. Coad Construction Company 
Limited, [1969] OLRB Sept. 755; Nadeco Limited, [1975] OLRB Rep. April 
41; Canwall Contractors Ltd., [1975] OLRB Rep. July 532; Duron Ontario 
Limited, supra). 


42. The Board’s general discretion, under section 6(1) of the Act, to deter- 
mine what bargaining unit is appropriate in applications for certification in 
the construction industry, already somewhat limited by section 6(3) which 
deems craft units to be appropriate, was further limited by the enactment, in 
May 1980, of section 144. 


43. Section 144 covers all applications for certification in the construction 
industry (see Clarence H. Graham Construction Ltd., [1981] OLRB Rep. 
Sept. 1195; Ninco Construction Lid., [1982] OLRB Rep. Nov. 1692; 
Manacon Construction Ltd., [1983] OLRB Rep. Mar. 407 and July 1104). 
Under the province-wide bargaining provisions of the Act, some construc- 
tion industry trade unions are designated to represent certain specific trade 
or crafts in bargaining in the ICI sector of the construction industry. A trade 
union represented by a designated employee bargaining agency may, at its 
option, apply for certification under either section 144(1) or (3), or enter into 
voluntary recognition agreements under section 144(4). Construction trade 
unions which are not represented by a designated employee bargaining 
agency, and are therefore not covered by sections 144(1)-(4) of the Act, such 
as the Christian Labour Association of Canada, can apply for certification or 
enter into voluntary recognition agreements in the construction industry 
under section 144(5). 


44. The designation orders issued pursuant to section 139(1) of the Act 
describe the provincial units of employees contemplated by the province- 
wide collective bargaining scheme established by the Act for the ICI sector 
of the construction industry in terms of trades and designate, for each such 
bargaining unit, an employer and employee bargaining agency. In effect, 
such orders designate the trade(s) which “‘belongs”’ to each employee bar- 
gaining agency and its affiliated bargaining agents. Employee bargaining 
agencies, and their affiliated bargaining agents, can only represent, in the 
province-wide ICI collective bargaining scheme, those employees who are in 
a trade they have been designated to represent (see Ninco Construction Lid., 
supra; Manacon Construction, supra; Superior Plumbing and Heating Ltd., 
[1986] OLRB Rep. Nov. 1589; D. E. Witmer Plumbing and Heating Limited, 
[1987] OLRB Rep. Oct. 1228). Consequently, in applications for certifica- 
tion under section 144(1), the Board, although not necessarily bound to use 
the precise words of the designation order, cannot describe an ICI sector 
bargaining unit in a manner which is inconsistent with the relevant designa- 
tion order. To accommodate this designation system, and recognizing that 
trade union representation in the construction industry has historically been 
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along trade or craft lines, the Board’s general practice, in applications under 
section 144(1), is to describe bargaining units in terms of the relevant trade 
and using the words of the relevant designation order. 


45. Consequently, while section 144 does fetter the Board’s discretion under 
section 6(1), it has preserved and codified the Board’s historical willingness 
(see paragraph 40 and 41 above) to carve out a craft unit from an existing 
construction industry bargaining unit. Indeed, the Board has viewed such 
carve outs as being mandatory in section 144(1) applications (see for example 
Crown Electric, [1982] OLRB Rep. May 660 Duron Ottawa Ltd., supra; Ben 
Bruinsma and Sons Limited; [1984] OLRB Rep. Nov. 1542; Aero Block and 
Precast Ltd., [1984] OLRB Rep. Sept. 1166). Even in circumstances where a 
(non-craft) incumbent trade union held bargaining rights for a broader bar- 
gaining unit, which included the applicant’s trade, in other than the ICI sec- 
tor, the Board found it appropriate to permit a trade union applying for cer- 
tification under section 144(1) to carve out its craft from the existing 
bargaining unit in the “‘appropriate geographic area”’ contemplated by that 
subsection (D. L. Stephens Contracting Niagara Limited, [1980] OLRB Rep. 
Oct. 1384). 


46. It is evident that the Board has a well-established general practice of per- 
mitting a craft construction trade union to apply and be certified for a bar- 
gaining unit of employees engaged in its craft, whether or not such employ- 
ees are in an existing bargaining unit represented by another trade union at 
the time of the application. This craft unit carve out practice in the construc- 
tion industry contrasts with the practice in non-construction industry matters 
where the Board, in applications where a trade union seeks to displace an 
incumbent bargaining agent, generally finds the appropriate bargaining unit 
to be one described in the same terms as the existing unit. 


47. Finally, while we are unaware of any case in which the Board has been 
faced with a carve out issue in an application for certification under section 
144(3), we observe that in circumstances where none of the construction 
employees of a respondent employer are represented, the Board’s practice is 
to permit the applicant in such applications to apply for a bargaining unit 
described in terms of its trade or craft even if there were unrepresented 
employees in other trades or crafts at work for the respondent employer on 
the date of application. It is only where the applicant trade union seeks, in 
such an application, as it can, to represent employees in other than its usual 
or designated trade, that the Board has required it to apply for a bargaining 
unit described in terms of all unrepresented trades at work on the date of 
application. 


48. In this case, Ellis-Don, Local 183, and the Form Work Council urge the 
Board to depart from what we have found to be the Board’s general practice 
in the construction industry. Of course, no practice or policy can be more 
than a general guideline. The very nature of practices and policies is such 
that there must be limits and exceptions to them. Further, no policy or prac- 
tice is, or should be, written in stone. To the extent that the Act allows it to 
be, the Board, and its practices and policies, must be responsive to develop- 
ments in the real world of labour relations. The Board should be sensitive to 
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such changes so that its policies and practices can evolve to accommodate 
them rather than requiring the labour relations community to adapt to the 
Board. 


49. Locals 183 and the Form Work Council have a long history of organizing 
and representing employees involved in concrete forming work both gener- 
ally and particularly in the residential sector of the construction industry in 
Board Area 8. We have already referred to the history of the Form Work 
Agreement (see, paragraph 31 above). The Board summarized this history at 
paragraphs 8-11 and 18, which formed part of a partial agreed statement of 
fact submitted to the Board in these proceedings, of West York Construction 
Ltd., supra: 


8. Historically, wooden forms built to take a concrete pour were 
disassembled after a pour and then re-built for the next pour. In the 
1960’s, however, there was a great increase in the construction of 
concrete high-rise apartment buildings in the Toronto area. Because 
of the repetitive nature of the buildings and the fairly short spans 
between vertical walls, residential concrete forming forms developed 
a procedure by which they could re-use the same forms. The forms 
were moved intact from one location on a building to another by 
way of crane. The movement of the forms by a crane became 
referred to as “‘flying” the forms, and the forms themselves became 
known as “‘flying forms’’. The use of flying forms greatly increased 
the speed of construction and also lowered the costs associated with 
the construction of high-rise apartment buildings. Because of the 
nature of most ICI projects, generally they have not been amenable 
to the use of flying forms. However, as a result of certain technologi- 
cal advances, there is now a growing use of flying forms in ICI sector 
concrete forming. 


9. Initially, in the Toronto area concrete forming work on high-rise 
apartment buildings was performed on a non-union basis. The non- 
union employees who performed the work tended to work as a sin- 
gle “gang” or “‘crew’’, and while an individual employee might be 
particularly proficient in one aspect of the work, when not engaged 
in his speciality he would on other aspects of the work as well. 


10. In the mid-1960’s there were a number of attempts to organize 
employees in the residential concrete forming field. One of these 
attempts involved the formation of a council of unions known as the 
Council of Concrete Forming Trades Unions comprised of locals of 
the Carpenters, Cement Masons, Ironworkers and Labourers 
Unions, as well as Local 793 of the International Union of Operating 
Engineers. The Operating Engineers Union is a trade union that 
represents operators and its involvement in the Council reflects the 
fact that flying forms are actually ‘‘flown” by a crane. The Council of 
Concrete Forming Trades Unions proved to have no lasting organiz- 
ing success. A more lasting organizing effort, however, was under- 
taken by Local 183. Local 183’s approach involved taking into mem- 
bership all employees engaged in concrete forming except the crane 
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operators. In 1977 an association of concrete forming companies 
known as the Ontario Form Work Association entered into a collec- 
tive agreement with Local 183 covering “all construction employ- 
ees”’ employed by its member companies with the exception of crane 
operators represented by Local 793 of the Operating Engineers 
Union. Local 183 and Operating Engineers Local 793 subsequently 
entered into a council of unions known as the Form Work Council of 
Ontario. In 1979 this council entered into a collective agreement 
with the Ontario Form Work Association covering “all construction 
employees” of the forming companies belonging to the Association. 
Under this agreement, the crane operators were required to be 
members of Operating Engineers Local 793, while all other employ- 
ees belonged to Local 183. Renewal agreements between the same 
two parties were entered into in 1981 and 1983. Although these 
agreements did not purport to limit their applicability to any one 
sector, the forming contractors belonging to the Ontario Form Work 
Association have generally performed the majority of their work in 
the residential sector. Further, we gather that the great majority of 
firms engaged in high-rise residential concrete forming in the 
Toronto area are either bound by this agreement, or by separate but 
similar agreements.... 


11. For their part, the major apartment builders in the Toronto area 
have grouped themselves into an association known as the Metropol- 
itan Toronto Apartment Builders Association (the ‘““MTABA’’). In 
May of 1970 the MTABA entered into a collective agreement with 
Local 183. On November 28, 1975 the then current agreement 
between Local 183 and the MTABA was amended so as to require 
that members of the MTABA “not ... sublet concrete forming to 
sub-contractors other than those who are in contractual relationship 
with the union’”’. It appears that this clause has been included in all 
subsequent agreements between the same parties.... 


18. The evidence indicates that since the early 1970’s most high-rise 
apartment construction in the Toronto area has been performed pur- 
suant to the terms of the MTABA-Building Trades Council and 
MTABA-Local 183 agreements. Pursuant to the MTABA-Local 183 
agreement, apartment developers have sublet the concrete forming 
work to contractors employing Local 183 members. Pursuant to the 
terms of the agreement between the Ontario Form Work Associa- 
tion and the Form Work Council of Ontario, these contractors have 
employed members of Local 793 of the Operating Engineers Union 
to operate the cranes and members of Local 183 to do all of the 
remaining work, including building the forms, setting the reinforcing 
rods and pouring and finishing the concrete. Many members of 
Local 183 are in fact specialized in one aspect of the work, but when 
an employee’s special skills are not required, he may perform other 
types of work, including assisting other members working at their 
specialities. On low-rise apartment buildings, flying forms may not 
be used. In these cases, members of Local 183 build the forms and 
then disassemble them after each pour. As already indicated, the 
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contrast to the procedures utilized in the residential sector, most 
unionized ICI concrete forming is performed pursuant to the terms 
of the provincial agreements of the various trades, with members of 
the carpenters union building and repairing the forms. 


50. Local 27 has been active in organizing carpenters and carpenters’ appren- 
tices involved in form work in the ICI sector but it has no history of organiz- 
ing at all comparable to that of Local 183 and the Form Work Council within 
the residential sector in Board Area 8. Further, the building, erecting, and 
setting of forms have not been recognized as being a separate trade or 
trades. In the ICI sector of the construction industry, trade union organiza- 
tion and representation has been primarily on a trade basis. However, the 
union organization and representation of such employees in the residential 
sector of the construction industry in Board Area 8, has been largely on a 
multi-craft or composite crew basis rather than by trade as such. For over 
thirty years, the Board has recognized that concrete forming construction in 
the residential sector of the construction industry is generally performed by 
employees working as a crew and with each member of the crew exercising 
the skills of more than one craft and being interchangeable with other mem- 
bers of the crew (see, for example, Peniche Construction Forming, supra). 
As a result, it appears that carpenters and carpenters’ apprentices employed 
doing concrete form work have some community of interest with other form 
workers. In that respect, Form Work and Form Work style agreements to 
which the Form Work Council and Local 183 are bound have, on the evi- 
dence before the Board, adapted to the needs of and changes in the con- 
struction industry and, as such, have worked to the benefit of both employ- 
ers and employees covered by them. In that respect, that there was no 
suggestion that carpenters or carpenters’ apprentices have not been properly 
represented under the Ellis-Don Form Work style or any other form work 
style agreement to which Local 183 or the Form Work Council are party, and 
Ellis-Don argued that permitting the carve out requested by Local 27 would 
generally reduce the efficiencies of its “‘production” and supported Local 
183’s and the Form Work Counci!’s submission that such a carve out would 
destabilize and generally put the high-rise residential construction industry 
back twenty years. 


51. One of the Board’s fundamental concerns when it deals with an applica- 
tion for certification is that the parties begin their relationship with a bar- 
gaining unit structure conducive to ongoing collective bargaining. In that 
respect, fragmentation, which can, especially in the construction industry, 
lead to jurisdictional disputes, picketing problems, and strike oriented lay- 
offs, is to be avoided for both labour relations and “efficiency of production” 
reasons. 


52. Also, while the demarcations between trade jurisdictions in the construc- 
tion industry have never been completely clear, these demarcations have, in 
recent years, become even more blurred, and concomitantly the areas of 
overlap between trade jurisdictions have grown. This is due in part to 
changes in the construction industry itself. For example, it is no longer fair to 
say, if ever it was, that construction labourers are, as a general rule, uns- 
killed and unsophisticated workers. Another reason for this development is 
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the aggressive approach taken by the Labourers’ International Union of 
North America to expanding its trade jurisdiction in circumstances where the 
very nature of its trade means there is a potential for, if not an actual, over- 
lap between it and virtually every other trade in the construction industry. 
Perhaps the most obvious struggle in that respect has been the one between 
the Labourers’ International Union of North America and the United Broth- 
erhood of Carpenters and Joiners of America in the residential sector of the 
construction industry in Board Area 8. 


53. Consequently, there are a number of factors which weigh against permit- 
ting Local 27 to carve out these carpenters and carpenters’ apprentices 
employed by Ellis-Don who are covered by the Ellis-Don Form Work style 
agreement. 


54. On the other hand, the concrete forming construction work relationship 
between Ellis-Don and the Form Work Council is both relatively short and 
different in nature from the concrete forming construction bargaining rela- 
tionships excluded from the general designation order for the Labourers’ 
International Union of North America and the Labourers’ International 
Union of North America, Ontario Provincial District Council (see para. 36 
above). The Ellis-Don Form Work style agreement is limited in its applica- 
tion to concrete forming construction in the residential sector in Board Area 
8 and the County of Simcoe. Further, while concrete forming construction is 
generally performed by employees working as a composite crew, the classifica- 
tion schemes in the Form Work and Form Work Style agreements suggest that 
members of such a crew do not exercise so similar a combination of skills to 
be entirely interchangeable. The evidence establishes that many concrete form- 
workers specialize in an aspect of concrete forming work. Although this spe- 
cialization may not be precisely along craft lines, it does tend to follow them. It 
is not the fact that they are formworkers that makes it difficult to determine 
what craft any given employee is engaged in. It is the blurring of the craft lines 
themselves which does this. In any case, the fact that employees work in a 
composite crew does not mean that carpenters cannot be distinguished from 
labourers, even when the work being done by the employee(s) in question falls 
within the overlap between the two trade jurisdictions. 


55. We also observe that fragmentation of bargaining units has always been 
(and is) the rule rather than the exception in the construction industry, largely 
as a result of the very nature of that industry. This is reflected in the way in 
which both construction employers and construction trade unions have gener- 
ally structured their affairs, and in the nature of the employment relationship 
in the construction industry (see para. 40 above). That has not prevented the 
construction industry from prospering in either the ICI or other sectors. In 
some sectors (for example, ICI, pipeline and electrical power systems) com- 
posite crews of employees from different trades have been used to decrease the 
inefficiencies that result from such fragmentation. One result, perhaps, is that 
the lines between crafts have become more blurred. However, the fundamental 
nature of the construction industry; that is, its craft orientation and basis, has 
not been significantly altered. 

[emphasis added] 
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In this case, the Council, Automatic, and Shearwall submit that the Board in that first Ellis-Don 
Limited decision erred in its interpretation of the jurisprudence (and particularly of Duron Ottawa 
Ltd., [1983] OLRB Rep. Oct. 1639) by failing to follow what they assert has been the Board’s 
long-standing displacement policy in construction industry applications for certification. That is 
substantially the same as one of the arguments made in support of the request for reconsideration 
of the Board’s decision in Ellis-Don Limited, [1988] OLRB Rep. Dec. 1254. The Board disposed 
of that argument in Ellis-Don Limited, [1989] OLRB Rep. March 234 as follows: 


22. In Duron Ontario Limited, [1976] OLRB Rep. Nov. 734 (which was 
decided prior to the enactment of the construction industry province-wide 
bargaining provisions, including section 144, of the Act), the Board observed 
that its approach to applications for certification relating to the construction 
industry was to determine bargaining units pursuant to section 6(2) of the 
Act where a trade union which satisfies the conditions of section 6(2) 
requests a (its) craft bargaining unit. Otherwise, the bargaining unit was 
determined under section 6(1). Consequently, when a non-craft trade union 
applied to represent employees in a existing bargaining unit, the Board 
determined the appropriate bargaining unit under section 6(1), and, as a 
matter of policy, generally found that appropriate unit to be the existing one. 
Duron Ontario Limited, supra, did not suggest that a trade union which 
satisfies the conditions of section 6(2), as Local 27 clearly does, and applies 
to represent a (its) craft unit of employees, could not carve out such a bar- 
gaining unit from a broader existing one. It was only to the extent, if it does 
so at all, that Duron Ottawa Ltd., [1983] OLRB Rep. Oct. 1639 suggests oth- 
erwise that the Board found it (in paragraph 41 of the Decision) to be incon- 
sistent with the earlier authorities and Board practice. We note that Duron 
Ottawa Ltd., supra; Crown Electric, [1982] OLRB Rep. May 660, and Aero 
Block and Precast Ltd., [1984] OLRB Rep. Sept. 1166 all involved, as the 
Board points out in paragraph 45 of the Decision, applications under section 
144(1) of the Act in which a craft carve out from an existing bargaining unit 
was found to be appropriate. We find ourselves constrained to observe that 
the passage from Crown Electric, supra, quoted in the request for reconsid- 
eration by Local 183 and the FWCO, has been taken out of context by them. 
Viewed in context, that passage forms part of the Board’s recitation of the 
positions taken by the parties in that case. It was the respondent employer 
and the incumbent trade union who were asserting, unsuccessfully in the 
result, that that was the Board’s long-standing policy. Except to the limited 
extent specified in the Decision with respect to Duron Ottawa Ltd., supra, 
the Board did not reject the analysis or conclusions reached in Duron Ottawa 
Ltd., supra, Crown Electric, supra, or Aero Block and Precast Ltd., supra. 
On the contrary, it extended and applied them to the issues before it and 
concluded that it was appropriate to permit a craft carve out in Board File 
No. 3291-88-R (the only one in which it remained an issue). 


(Note: What is now section 6(3) was section 6(2) at the time of the Duron Ontario Limited, [1976] 
OLRB Rep. Nov. 734 decision. The reference to section 6(2) in paragraph 22 of the Ellis-Don 
Limited, [1989] OLRB Rep. March 234 decision obviously should have been to what is now section 


6(3)). 


1 After the first Ellis-Don Limited decision issued but before the second (which disposed 
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of the request for reconsideration), the Board’s decision in Reitzel, supra, issued. In paragraphs 19, 
27 and 28 of that decision, the Board commented that: 


19. One of those policies is the Board’s policy on displacement applications. 
Although Crown Electric does indicate that where a trade union is required 
to bring its application under section 144(1) of the Act it must meet the 
requirements of that section, it also emphasizes that if section 144(1) is inap- 
plicable (as is the case here), ‘“‘the Board’s long standing policy that where an 
applicant seeks to displace an incumbent bargaining agent and where a Col- 
lective Agreement is in force, the appropriate bargaining unit is a unit 
described in the collective agreement between the employer and the incum- 
bent” continues to be applicable. 


27. We concur with the general proposition that in the exercise of the 
Board’s discretion, in a displacement application the policy of the Board has 
been that the appropriate bargaining unit is the unit held by the incumbent 
trade union. In the absence of some clear and compelling reasons why this 
long standing policy of the Board ought to be disregarded, we would not 
lightly set aside or interfere with this well established policy. We are of the 
view that such clear and compelling reasons do exist in the circumstances of 
this case where we are concerned with province-wide bargaining in the ICI 
sector of the construction industry. In our opinion, the Board’s general pol- 
icy on displacement applications is not necessarily applicable in the ICI sec- 
tor of the construction industry in light of the statutorily compelled scope of 
the incumbent’s unit. 


28. In an application for certification by way of displacement, the Board has 
stated that the established bargaining structure is prima facie appropriate - 
particularly in those instances where there has been a long, well established 
collective bargaining relationship. It is difficult to envisage any better evi- 
dence of the “appropriateness” of a bargaining unit than the situation where 
the parties to a collective agreement have developed both the bargaining unit 
and the bargaining structure which have proven viable over a period of time. 
In the present circumstances however, because the incumbent is an A.B.A., 
when it organizes employees in the ICI sector of the construction industry, 
the scope of its bargaining unit and its rights to represent employees in the 
ICI sector, and its bargaining structure with Reitzel have been predeter- 
mined by the legislature. In the ICI sector, A.B.A.’s are prevented from 
organizing certain employees, because of the limitations found in their pro- 
vincial designations. (See Ninco Construction Ltd., [1982] OLRB Rep. Nov. 
1692; Manacon Construction Ltd., [1983] OLRB Rep. March 407 and July 
1104, Superior Plumbing and Heating Ltd., [1986] OLRB Rep. Nov. 1589; 
D.E. Witmer Plumbing and Heating Ltd., [1987] OLRB Rep. Oct. 1228). 
Once organized by an E.B.A., employees are automatically plugged into the 
provincial agreement. Pursuant to the mandatory provisions of the Act, that 
collective agreement is a two-year agreement which expires by-annually on 
the 30th day of April. We are of the view that where the legislation has, in 
essence, statutorily determined both the bargaining unit and the bargaining 
structure, the Board’s policy that the incumbents’ bargaining unit if prima 
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facie appropriate, based as it is on the “history” of the collective bargaining 
relationship between the parties, need not necessarily prevail. The underly- 
ing assumption or rationale for the Board’s displacement policy - the collec- 
tive bargaining history of the parties, the implicit right of the parties to alter, 
extend or otherwise modify the bargaining unit to suit their needs - is not 
valid in instances where the incumbent is an A.B.A. or an E.B.A. and the 
raiding union is seeking to displace the incumbent’s province-wide bargain- 
ing rights in the ICI sector. 

[emphasis added] 


There is no reference in Reitzel to the first Ellis-Don decision. Nor is there any reference to Reitzel 
in the second Ellis-Don decision. 


12: We agree with the Board’s analysis of the jurisprudence in the Ellis-Don decisions, 
supra. While section 6(1) of the Act gives the Board a broad general discretion to determine the 
“unit of employees that is appropriate for collective bargaining” in applications for certification 
relating to the construction industry, that discretion is limited and directed by sections 6(3), 119, 
139 and 144 of the Act (see Wraymar Construction and Rental Sales Ltd., [1989 OLRB Rep. June 
682). It is evident, as the Board has long recognized, that the nature of the construction industry is 
different from the nature of “other industries”. That is underlined by the extensive provisions in 
the Act which apply only to the construction industry. Consequently, decisions which do not relate 
to the construction industry are of little assistance on this issue. 


13; Indeed, it is not entirely clear, given the wording of section 6(3), that the Board can 
treat a displacement application for certification by a craft trade union as being made under section 
6(1) rather than under section 6(3) of the Act. Regardless of that however, it is well settled that a 
trade union which is an affiliated bargaining agent of a designated employee bargaining agency, 
and which is therefore subject to the provisions of sections 144(1) through (4) of the Act has a right 
to select whether it will make an application for certification under section 144(1) or under section 
144(3). The fact that an employer is not, or is not likely in the future to have employees engaged in 
the ICI or any other sector of the construction industry, does not affect such a trade union’s right 
to choose how it will apply (see, for example, Colonist Homes Ltd., [1980] OLRB Rep. Dec. 1729; 
Watcon Inc., [1981] OLRB Rep. Nov. 1697; Dagmar Construction Limited, [1987] OLRB Rep. 
Apr. 480). Nor does the fact that a displacement application, if successful, will have the effect of 
terminating an incumbent trade union’s bargaining rights affect this right to choose. There is noth- 
ing in either the provisions or the logic of the Act which requires an applicant which is an affiliated 
bargaining agent to take an existing bargaining unit as it finds it. Indeed, where the existing bar- 
gaining unit includes employees in the ICI sector who perform the work of a craft which the 
employee bargaining agency of which the applicant is an affiliated bargaining agent has not been 
designated to represent, the applicant cannot (as the Council recognizes in its submissions) take the 
bargaining unit as it finds it. Both the provisions and the logic of the Act make a craft carve out 
mandatory in such circumstances. Were it otherwise, an affiliated bargaining agent could not 
obtain bargaining rights for its own craft in circumstances in which employees engaged in that craft 
and employees engaged in other crafts are in one bargaining unit represented by an incumbent 
trade union which is not an affiliated bargaining agent, like the Christian Labour Association of 
Canada (““CLAC’’), for example. There is nothing in the Act or its logic which mandates such a 
result and the Board has never found it appropriate to approach applications for certification in a 
manner which would prevent an affiliated bargaining agent from seeking bargaining rights for 
employees in a craft or trade which its employee bargaining agency has been designated to repre- 
sent in the ICI sector. 
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14. Although the Board has previously expressed some doubts as to the ability of the Minis- 
ter of Labour to declare or deem something which is an affiliated bargaining agent to not be one 
(see Rockwall Concrete Forming (London) Limited, [1988] OLRB Rep. Sept. 963), it is clear, as 
the Board recognized in Ellis-Don Limited, [1988] OLRB Rep. Dec. 1254 (at paragraph 36), that 
neither the Council nor any of its constituent trade unions are a designated employee bargaining 
agency or an affiliated bargaining agent of one with respect to employees engaged in concrete 
forming construction (see also Matterhorn Construction (Hamilton) Limited, [1981] OLRB Rep. 
Sept. 1276 at paragraphs 6 and 7). Concrete form work has not been exempted or excepted from 
the province-wide ICI collective bargaining scheme in a general way. Rather, there is a limited 
exception or exemption which has been made for some concrete forming construction collective 
bargaining relationships to the extent, and only to the extent, that such specific relationships have 
been so exempted. The agreements relied upon by the Council and the respondents in these pro- 
ceedings are section 144(5) type of collective agreements in the sense that they apply to section 
144(5) type bargaining units. Sections 144(1) through (4) do not apply to these units and, in that 
sense, the Council is in no different position that other construction trade unions, like the CLAC, 
which are neither employee bargaining agencies nor affiliated bargaining agents of one. 


15. We were referred to no cases, and we are aware of none, in which a construction indus- 
try craft trade union has not been permitted to carve out its craft from a broader existing bargain- 
ing unit, whether represented by an employee bargaining agency or an affiliated bargaining agent 
of one or otherwise. On the contrary, the Board’s jurisprudence is replete with examples of appli- 
cations for certification in which a construction industry trade union has been permitted or even 
required to so carve out its craft (see, for example, Kent Tile and Marble Co. Ltd., 61 CLLC 
916,204; Ellwood Robinson Limited, [1967] OLRB Rep. June 261; Pre Con Murray Limited, 
[1967] OLRB Rep. Oct. 684; J. D. Coad Construction Company Limited, [1969] OLRB Rep. 
Sept. 755; Nadeco Limited, [1970] OLRB Rep. Apr. 41; Canwall Contractors Limited, [1975] 
OLRB Rep. July 532; Crown Electric, [1982] OLRB Rep. May 660; Ben Bruinsma & Sons 
Limited, [1984] OLRB Rep. Nov. 1542; Aero Block and Precast Ltd., supra; D. L. Stephens Con- 
tracting Niagara Limited, [1980] OLRB Rep. Oct. 1384). Even in Duron Ottawa Ltd., supra, which 
the respondents and the Council submit the Board misinterpreted in the Ellis-Don decisions in 
which they submits stands for the proposition that the Board’s general practice, in effect, is to not 
allow craft carve outs in the construction industry, the Board observed, at paragraph 4: 


... that the bargaining unit sought by the applicant, namely, a bargaining unit 
of cement masons correctly describes, in generic terms, the employees who 
would be bound by its provincial agreement. Further, to require the appli- 
cant to take construction labourers would in fact require the applicant to 
assume bargaining rights for employees who would not be bound by its pro- 
vincial agreement. As the Board noted in the Clarence H. Graham Construc- 
tion Company Limited case, this would lead to the mischief of establishing 
bargaining rights for trade unions bound by provincial bargaining with 
respect to employees who would be outside the realm of provincial bargain- 
ing. As the Board noted in paragraph 11 of the Clarence H. Graham Con- 
struction Company Limited case: 


“It should be noted that section 131a(1) [now section 144(1)] says 
’shall include all employees who would be bound by a provincial 
agreement’. Normally this would imply that the Board has the power 
to include employees other than those covered by the provincial 
agreement. In the present case, however, this becomes a matter of 
including in a provincial bargaining unit or series of bargaining units 
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employees covered by the regime of provincial bargaining, together 
with employees outside the provincial bargaining regime. Clearly, 
subsection 3 and subsection 5 of section 131a [now section 144] deal 
with matters relating to employees outside the regime of provincial 
bargaining and we propose to limit the appropriate unit in this case 
to only those covered by the regime of provincial bargaining. In so 
doing we are of the view that this is consistent with the provisions of 
the Act relating to the provincial bargaining. To certify the applicant 
in the present case for employees in the industrial, commercial and 
institutional sector in the construction industry, but outside the 
scheme of provincial bargaining, would create representation rights 
for trade unions within that scheme for employees outside the 
regime of provincial bargaining. Such representation would clearly 
be disruptive of the overall scheme contemplated in sections 125 
[now section 137] to 136 [now section 151].” 


We, therefore, are of the view that the appropriate bargaining unit is, as 
found in our previous decision, described in terms of all cement masons and 
cement masons’ apprentices. 


The Board went on in that case to allow the applicant to carve out its craft from a broader existing 
bargaining unit. 


16. We are also satisfied that the Board’s decision in Reitzel is neither inconsistent with the 
Board’s decisions in Ellis-Don Limited nor applicable to the applications before us. Paragraphs 27 
and 28 of the Reitzel decision must be read in the context of the Board’s comments in paragraph 19 
therein and in the context of the circumstances with which the Board was faced in that case; that is 
a non-craft construction industry trade union which is neither an employee bargaining agency nor 
an affiliated bargaining agent of one was applying to displace a craft construction industry trade 
union which is an affiliated bargaining agent of an employee bargaining agency. The applicant in 
Reitzel (the CLAC) had to make its application under section 144(5). It could not apply under 
either sections 144(1) or (3). When viewed in context, it is evident that the Board’s reference to its 
“general policy on displacement applications” in paragraphs 27 and 28 of Reitzel was made with 
respect to the policy apposite to the application before it; that is, one made by a non-craft trade 
union to which sections 144(1) through (4) of the Act do not apply. In these proceedings, the appli- 
cations are by a craft trade union which is an affiliated bargaining agent and which has applied, as 
it is entitled to do, under section 144(1). The Board’s decision in Reitzel contemplates that craft 
carve out in the norm in such circumstances. We observe also that, in the result, the Board in 
Reitzel required the CLAC to seek to, in effect carve out part of an existing (province-wide) bar- 
gaining unit. Accordingly, even in Reitzel the existing bargaining unit was not found to be the 
appropriate one for the application. In balancing the various considerations, the Board sought to 
preserve the craft structure by not requiring the CLAC to seek certification for all trades at work 
on the date of application (and in doing so rejected the incumbent trade union’s submissions to 
that effect). 


its We are satisfied that the Board in Ellis-Don Limited, supra was correct when it con- 
cluded that it is the Board’s general practice to permit a craft construction trade union to apply and 
be certified for a bargaining unit of employees engaged in its craft whether or not such employees 
are in an existing bargaining unit of employees represented by another trade union at the time of 
the (timely) application. 
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18. That is not necessarily the end of the matter, however. The Board has fashioned a num- 
ber of policies (or practices or “rules of thumb’’) in dealing with certification proceedings. No such 
policy can be any more than a general guideline. As such, it functions as much as a guideline for 
the labour relations community as it is a tool used by the Board. However, by the very nature of 
such policies, there will be limits of exceptions to them. No policy can either conflict with a legisla- 
tion or be written in stone. Blind adherence to a policy laid down in advance is tantamount to a 
denial of jurisdiction (and is reviewable by the courts as such: see, Re Testa and Workers’ Compen- 
sation Board of British Columbia, [1989] 58 D.L.R. 4 676 (B.C.C.A.) at pages 685 to 687). The 
Board must ensure that its practices and policies are both responsive to the real world of labour 
relations and that they are applied in appropriate circumstances. 


19: On the other hand, policies or practices which have evolved over and stood the test of 
time should not be abandoned without some clear and compelling reason(s) to do so. To approach 
them indifferently would make them something other than policies and would create undesirable 
uncertainty in the community. It could also lead to protracted unnecessary litigation. 


20) In short, there is a balance to be struck. While the Board cannot fetter its discretion in 
advance of a case before it, there is a value to consistency in the approach taken by the Board to 
the issues with which it regularly deals in applications for certification. While the Board must 
always be willing to examine its policies and their applicability to the cases before it, the Board 
should not abandon tried and true policies unless there is a cogent reason to do so. 


OAM Can the economy and the efficiency of an employer’s operation be determinative of the 
appropriate bargaining unit? We think not. We observe that in many situations in which there is no 
existing bargaining unit (that is, no collective bargaining relationship) a respondent employer to an 
application for certification by a craft trade union may prefer a bargaining unit which is broader 
than the craft(s) represented by the applicant. In the construction industry, the Board finds, virtu- 
ally without exception, the craft bargaining unit to be appropriate anyway. Similarly, as we have 
already noted, even in a displacement application in which an applicant craft trade union seeks to 
carve its standard craft bargaining unit of employees in the construction industry out of the broader 
existing one, the Board generally permits it to do so. 


22. Can the possibility of labour relations problems dictate how a bargaining unit is to be 
structured? Again, we think not. To be sure, the Board should (and does) strive to avoid labour 
relations problems. However, that goal cannot become an absolute end in itself. Jurisdictional dis- 
putes, certain strike/picketing problems, strike induced lay-offs and other labour relations prob- 
lems are an unfortunate but natural consequence of a craft based industry, which the construction 
industry in Ontario is. It is no answer, and in our view contrary to the structure of the construction 
industry provisions of the Act, to preclude a craft trade union from representing those employees 
engaged in its craft who are already represented by some other, non-craft, union. The race does 
not always go to the swiftest. 


Zo. Though they are not determinative, neither are factors such as the economy and the 
efficiency of an employer’s business or the possible labour relations consequences irrelevant to the 
Board’s considerations in determining the appropriate bargaining unit in applications for certifica- 
tion like the two before the Board in these proceedings. 


24. A substantial amount of the evidence before the Board in this case is in the form of an 
agreed statement of fact. The Board also heard the viva voce testimony of Alexander Delulius, 
Chairman of the Ontario Form Work Association. 


25; Upon considering the evidence presented and the representations made to the Board in 
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these proceedings, we find no substantial difference between them and the facts found and the 
arguments rejected by the Board in the decisions in Ellis-Don Limited, supra with respect to the 
carve out question. In addition to what is set out in the passages from the Ellis-Don decisions set 
out above, the evidence reveals that there are some 3,000 employees presently covered by a “Form 
Work Style Agreement’’, 2,000 of whom are employed by employers who are members of the 
Ontario Form Work Association. Forming contractors bound by a Form Work Style Agreement 
have performed virtually all of the concrete forming construction work in the high-rise portion of 
the residential sector of the construction industry in Metropolitan Toronto and vicinity (effectively 
Board Area 8). They have done so using members of the Labourers International Union of North 
America (several locals of which are constituent trade unions of the council) to perform all aspects 
of concrete forming construction which are relevant to our considerations (that is, the role played 
by members of Local 793 of the International Union of Operating Engineers is not relevant) with- 
out regard to the traditional craft distinctions between the labourers and, for example, carpenters, 
ironworkers, and cement masons. It is evident that the construction labourers so employed have 
performed the functions of such other crafts in this context. Under the Form Work Style Agree- 
ments, these “‘construction labourers” are divided into five ““Groups’’. Group 1 consists of Form 
Builder - Setters. It is common ground in these proceedings that these Form Builder - Setters are, 
in effect, the carpenters or carpenters’ apprentices with respect to which the applications herein 
have been made. 


20; As in Ellis-Don Limited, supra, the assertion made to the Board in this case is that the 
members of a concrete forming construction crew exercises skills of more than one craft and are 
interchangeable each with the other. It is said that this creates a situation which is flexible, efficient 
and economic. Just as they may be an ICI ‘“‘mind set” this appears to be the concrete forming con- 
struction mind set. Although it is not wholly inaccurate, it is not, upon close scrutiny, entirely 
accurate either. The evidence reveals that an “‘average”’ concrete forming construction crew consist 
of some 30 employees as follows: 


(a) 5 employees in Group 1 - Form Builder - Setters (i.e., the carpen- 
ters); 


(b) 7 employees in Group 2 - Reinforced Concrete Workers; 

(c) 16 employees in Group 3 - Form Helpers (i.e., the labourers); 
(d) 1 employee in Group 4 - Working Foreman; 

(e) 1 employee in Group 5 - layout man. 


Mr. Delulius testified that the exigencies of the real life form work job are such that certain delays 
(and time is money) would be inevitable if a form work contractor was unable to have employees 
in one group do the work of employees in another group as the need arose. However, he admitted 
that ideally each group of workers would specialize in certain tasks according to the group in which 
they are classified. He also admitted, and indeed it is self-evident, that Group 3 employees, taken 
as a whole, and who are the lowest paid and probably the least skilled employees in a form work 
crew, cannot perform all of the functions of a Group 1 employee, or an employee in any other 
group. It is clear that there is greater flexibility from Group 1 to Group 3 than vice versa, for exam- 
ple. Indeed, Mr. Delulius admitted that a more skilled Group 3 worker can sometimes do some 
Group 1 work if he is adept at it, which suggest that there is very little flexibility from Group 3 to 
Group 1. The mere existence of different groups or classifications of employees, and rates of pay 
therefore, suggest that they are not all the same and that they do not exercise so similar a combina- 
tion of skills as to be entirely interchangeable. In that respect, we find the comments in paragraphs 
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54 and 55 of Ellis-Don Limited, [1988] OLRB Rep. Dec. 1254, supra, (set out above) to which 
emphasis has been added to be equally apposite to the applications before us. 


al Mr. Delulius also testified that if Local 27 is permitted to carve out its craft from the 
existing bargaining units herein, the pricing (and therefor presumably the cost) associated with 
operating a concrete form work construction crew would increase by approximately 30%. It is not 
clear to us why that would necessarily be so. According to Mr. Delulius, the number of Group 1 
employees would likely have to increase from five to 10. But the number of Group 3 employees 
would likely decrease from 16 to 12 or 13. Mr. Delulius assumed that the Group 1 employees (i.e., 
the carpenters) would be paid at ICI rates and that these rates would be higher than the rates paid 
under the Form Work Style Agreements. There is no evidence before us which suggests either that 
the ICI wage rates paid to carpenters or their apprentices are in fact higher than those paid to 
either Group 1 or Group 3 employees under the Form Work Style Agreements or of the extent of 
any such difference. Even if we accept those unsubstantiated assumptions, it is evident that Mr. 
Delulius also assumed that the difference in costs that he estimated would be equivalent to the dif- 
ference between the costs of an ICI job and a non-ICI job. In doing so, he included the difference 
in the cost of materials as well as the difference in labour costs (only 70% of the total differential is 
labour costs, leaving the differential for our purposes at approximately 21%, if we use Mr. Deluli- 
us’ estimate). Mr. Delulius also agreed that the labour cost differential would be lower if some car- 
penters apprentices were used instead of carpenters. In making his estimate, Mr. Delulius also 
included the earlier applicability of overtime premium rates for carpenters on ICI jobs compared 
to jobs in a residential sector (in Board Area 8). It is far from obvious that Local 27 would, if suc- 
cessful in these applications, be able to negotiate (for sectors other than the ICI) wage rates for 
carpenters and carpenters’ apprentices employed by the respondents which are significantly higher 
than those already being paid to them. Even if it was, a judicious use of carpenters apprentices 
could substantially reduce the cost differential. In our view, Mr. Delulius overstated what is likely 
to be the real difference in economy and efficiency which might result from permitting the carpen- 
ters carve out requested herein. Also, and significantly in our view, Mr. Delulius admitted that any 
such difference was a bargaining issue rather than an unavoidable result. 


28. It may be that is is more economic or efficient for employers to operate with crews in 
which the employees are not divided on the basis of craft. However, any differences and the man- 
ner in which the respondents can operate and any resulting changes in the economy or efficiency in 
their operation are more likely to be in degree than in kind and, as Mr. Delulius admitted, are the 
sort of things which can be dealt with in collective bargaining. 


Zo: It may also be that fragmentation of crews on a craft basis can lead to jurisdictional dis- 
putes, picketing problems, strike oriented lay-offs, and perhaps other labour relations problems. 
The Board recognized that in its decisions in Ellis-Don Limited, supra, and we recognize it here. 
Notwithstanding that, and as the Board also observed in Ellis-Don, the construction has shown 
such a great tolerance for fragmentation that fragmentation tends to be the rule rather than the 
exception in it. 


30. In addition, the rights of employees to determine for themselves which, if any, trade 
union will represent them is fundamental to the Act. While no trade union has a monopoly on the 
right to represent any employees engaged in a construction industry, the Act does tend to create an 
oligolopic representation structure by precluding some trade unions from representing some such 
employees. More specifically, trade unions which are a designated employee bargaining agency or 
an affiliated bargaining agent of one can only represent in bargaining in the ICI sector of the con- 
struction industry those employees engaged in a craft or trade which such an employee bargaining 
agency has been designated to represent. However, just as this does not mean that trade unions 
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which are not an employee bargaining agency (or an affiliated bargaining agent or one) cannot rep- 
resent such employees as well, neither does it preclude unions who are, and who are therefore gov- 
erned by sections 144(1) through (4) of the Act, from displacing another trade union with respect 
to employees who they have been specifically designated to represent. Similarly, there are some 
overlapping designation orders. As Duron Ottawa Ltd., supra, illustrates, a trade union designated 
to represent a craft which another trade union is also designated to represent can carve out that 
craft from a broader base bargaining unit represented by that other trade union. This again illus- 
trates that the race does not irrevocably go to the swiftest. 


Oils In the result, we are satisfied that Local 27 has properly brought the applications for 
certification herein pursuant to section 144(1) of the Act. Further, we agree with the Board’s rea- 
soning in Aero Block and Precast Ltd., supra, and are not persuaded that we should depart from 
the direction taken therein in these proceedings. We are satisfied that the Board’s general policies 
of allowing a craft to carve out in the construction industry and of having the description of the 
non-ICI part of the bargaining unit mirror the ICI part of the description in an application under 
section 144(1) of the Act are applicable to these applications. 


32: Accordingly, having regard to everything before the Board and pursuant to section 
144(1) of the Labour Relations Act, the Board finds that all carpenters and carpenters’ apprentices 
in the employ of the respondent in the industrial, commercial and institutional sector of the con- 
struction industry in the Province of Ontario and all carpenters and carpenters’ apprentices in the 
employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the 
Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that of the 
Town of Milton within the geographic Township of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working fore- 
men and persons above the rank of non-working foreman, constitute a unit of employees of the 
respondent appropriate for collective bargaining in both Board File No. 3168-88-R and Board File 
No. 0173-89-R. 


33) The Registrar is directed to schedule these matters for hearing for the purpose of hear- 
ing the evidence and representations of the parties with respect to all matters remaining in issue in 
any of them. 


DECISION OF BOARD MEMBER J. LEAR; December 6, 1989 


ile I dissent. 


2. This is a situation in which there is no “right” decision, only one which is “‘‘better”’ than 
its alternative. The “‘better” decision has to be determined not by reference to legal authorities, 
which exist on both sides of the argument, but rather by a studied analysis of the benefits and the 
detriments which would accrue to each of the opposing groups and, more importantly, to the mem- 
bers they represent. 


3: While the decision sets out, fairly and honestly, the arguments for allowing and for not 
allowing the applicant’s claim, I believe that its main thrust, as written, is to demonstrate that a 
“carve-out”’ of a unit of employees is permitted by the Act and by Board practice. This conclusion 
is then used to justify the decision that the applicant should be permitted to carve-out Carpenters 
and Carpenter Apprentices from the present bargaining unit covered by the Form Work Council 
Agreement. 


4. In my opinion, the decision should concentrate on examining the broader issues of what 
will be achieved by allowing such a carve-out, and what will be lost as a result. 
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2 There must be a good deal of sympathy for the applicant’s right to represent members 
of its own craft and, as pointed out in paragraph 30 of the majority decision: 


...the rights of employees to determine for themselves which, if any, trade 
union will represent them is fundamental to the Act. 


This is the sole, though vital, point in favour of allowing the carve-out. 


6. Against this, though paragraph 50, Ellis-Don Limited, (1988) OLRB Rep. Dec. 1254 
states: 


Local 27.2... has no history of organizing at all comparable to that of Local 
183 and the Form Work Council within the residential sector in Board Area 
8. 


During the hearing, counsel for the respondent Automatic Structures Ltd. referred to the total lack 
of evidence of any organizational activity on the part of the Carpenters’ union in the residential 
sector. 


ig Several attempts in the mid-1960’s by a council of unions, including the Carpenters’ 
union, to organize in the residential forming field were short-lived and unsuccessful. It was left to 
Local 183 to develop the enterprise which evolved 20 years ago into the present Form Work Coun- 
cil, an all-trades bargaining unit. It is fair to say the Council has enjoyed success and is acknowl- 
edged in the residential concrete forming sector as the prime organizational force. There appears 
to be no question that all members, including Carpenters and Carpenter apprentices, have been 
properly represented by the Form Work Council. 


8. Given this background of previous non-involvement by Local 27, and a long history of 
successful control and quite harmonious relationship, one has to wonder what will be gained by 
approving a carve-out? Local 27 will be able to represent its members directly in the residential 
concrete forming area. Will those members benefit as a result? Perhaps, or perhaps not. Will the 
carve-out result in more rigid lines being drawn between trades in the residential concrete forming 
field, destroying the traditional interchangeability and inter-dependence among crew members, 
and creating more trade disputes? Almost certainly. The potential threat is there, reinforced by the 
statement of counsel to Local 27 during the hearing that the Carpenters would claim scaffolding, 
now the work of form helpers. 


9: There is no doubt of the interchangeability of and inter-dependence among members of 
the concrete forming crew although, as pointed out in paragraph 26 of the majority decision, there 
is not a complete interchangeability, for a Group 3 employee (the least skilled): 


. cannot perform all of the functions of a Group 1 employee, or an 
employee in any other group. (emphasis added). 


This apparently negative statement is, in fact, a very positive testimony to the value of a composite 
crew - it means that a Group 3 employee can nonetheless perform some of the functions of a 
Group 1 employee. Surely this is an argument for maintaining, not destroying, the present system? 
It proves that totally unskilled workers who have the native ability to develop further skills, but 
never had an opportunity to do so, are able to improve their experience and their earning power as 
members of a forming crew. This is a very real consideration which should be given weight in the 
decision. The construction industry is replete with examples of individuals with limited training 
who have risen to positions of seniority and authority. 
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10. The decision points out (notably paragraph 10, quoting paragraphs 39 and 40 of 
Ellis-Don Limited) that the Board’s attitude to carve-out of craft units in construction is different 
from its approach to industrial units i.e. the Board will normally sever a craft unit in construction, 
but not in the industrial area. While this establishes a practice for construction, it does not neces- 
sarily set out an inflexible position. There are obviously good reasons for the two different 
approaches. 


tile The typical industrial unit is in a permanent location and brings together at one time a 
relatively constant mixture of people of different skills and/or trades working together under the 
same roof (figuratively speaking) and usually forming part of a progressive and complementary 
process. 


12: By contrast, the typical construction site is temporary, relatively short-term in operation 

_and brings together at different times a constantly changing mixture of people of different skills 
and/or trades, often working in isolation from each other in different and unconnected areas of a 
widespread work site and, though part of a final complementary process, likely to have moved on 
when the next part of the process they took part in has begun. Specialist craftsmen, e.g. electri- 
cians, plumbers, in one work week may work on 3 or 4 different job sites and under sub-contract to 
as many prime contractors, particularly in residential housing. The still ‘‘casual” nature of con- 
struction is reflected in the high labour turnover experienced in the industry. 


if3: A concrete forming crew is by nature and composition more like an industrial unit than 
a typical construction unit. Members of the crew are inter-dependent, grow to understand each 
other’s methods of working, and often try to stick together as a team, while the good employer 
attempts to keep them that way too, often transferring them as a group to a new site. This factor 
also deserves to be given weight in the decision. 


14. The old adage “‘If it ain’t broke, don’t fix it”, does not suit every situation, like most 
sayings of its kind. In considering this application, however, it seems to be most singularly appro- 
priate. When the present system works so well, there is absolutely no value in abandoning it in 
favour of a system much less efficient and economic and one which may well create a great deal of 
labour strife. 


15. The preamble to the Labour Relations Act states: 


...it is in the public interest of the Province of Ontario to further harmonious 
relations between employers and employees... 


The majority decision states in paragraph 10, (quoting from the Ellis Don decision): 


48. ...the Board and its practices and policies, must be responsive to devel- 
opments in the real world of labour relations. The Board should be sensitive 
to such changes so that its policies and practices can evolve to accommodate 
them rather than requiring the labour relations community to adapt to the 
Board. (emphasis added) 


50. ...Form Work and Form Work style agreements..... have, on the evidence 
before the Board, adapted to the needs of and changes in the construction 
and as such have worked to the benefit of both employers and employees cov- 
ered by them (emphasis added) 


Also, in the majority decision are these statements: 
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19. ...policies or practices which have evolved over and stood the test of time 
should not be abandoned without some clear and compelling reason(s) to do 
so. (emphasis added) 


20. ...the Board should not abandon tried and true practices and policies 
unless there is a cogent reason to do so. (emphasis added) 


16. I believe the considerations given to permitting Local 27 to carve out its craft have been 
allowed to overshadow the real point at issue, which is one where a long-established, successful 
and quite harmonious relationship in residential concrete forming stands to be sacrificed, creating 
the potential for trade disputes and disruption of work, in order that Local 27 may represent its 
members in this sector, which it has chosen to ignore for many years. 


A: In my opinion, the reasons for allowing the applications are not in themselves of suffi- 
cient weight to risk the possible consequences. Therefore, I would reject the application of Local 
27 to carve out Carpenters and Carpenter Apprentices and would allow Local 183 to continue to 
cover these employees through the Form Work Council Agreement. 


3052-88-R Retail, Wholesale and Department Store Union, AFL:CIO:CLC:, 
Applicant v. U-Need-A Cab Limited, Respondent v. 751341 Ontario Ltd., operat- 
ing as M & M Holdings, and M & M Auto Centre South End Cab Inc., Interven- 
ers 


Bargaining Unit - Certification - Union seeking to represent group of drivers owning nei- 
ther car nor plate - Employer arguing unit of all dependent contractors more appropriate - Board 
affirming more than one unit may be appropriate - Unit proposed by union having distinct commu- 
nity of interest -‘‘Pure driver’’ units recognized elsewhere and not causing serious bargaining prob- 
lems or prejudice to public interest - Board accepting unit proposed by union 


BEFORE: R. O. MacDowell, Alternate Chair, and Board Members R. W. Pirrie and P. V. Grasso. 


APPEARANCES: J. K. A. Hayes for the applicant; G. W. King for the respondent; John H. 
McNair for the interveners. 


DECISION OF THE BOARD; December 14, 1989 


I 


a. This is an application for certification made pursuant to section 9 of the Labour Rela- 
tions Act. It is the latest in a series of applications over the last few years in which the union seeks 
to represent persons who drive “under the banner” of municipally regulated taxi companies. The 
union has requested and the Board has directed that a representation vote be taken in the follow- 
ing voting constituency: 


all drivers of taxi cabs under the “‘U-Need-A Cab” roof sign in the City of London, save and 
except, road chief supervisors, those above the rank of road chief supervisor, dispatchers, main- 
tenance staff, office and clerical staff, those who either own or lease a licensed plate and those 
who either own or lease a car. 
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In effect, the union seeks to represent a group of individuals who might be described as “‘pure driv- 
ers” - that is persons who supply only their labour in the service of the respondent’s customers, and 
do not own either a car or the “‘plate’’ which permits its use as a taxi cab. 


2D. In accordance with the Board’s direction, a vote was ordered and drivers were asked to 
indicate, by secret ballot, whether or not they wish to be represented by the applicant trade union. 
The ballot box has been sealed pending the resolution of a number of outstanding issues between 
the parties. Among those issues is the description of the bargaining unit. 


oF The union takes the position that the above-described voting constituency also repre- 
sents a unit appropriate for collective bargaining. The respondent and the intervener disagree. 
They submit that the bargaining unit should encompass all ‘dependent contractors” working 
“under the banner” of the respondent in London, Ontario. Their proposed unit is therefor, much 
broader. They would include with the “pure drivers” various categories of “owner operator” who 
own or lease cars and/or plates which they then use, as part of the respondent’s fleet, to service its 
customers in much the same way as the drivers do. The respondent submits that all of these indi- 
viduals are its “‘dependent contractors” (see sections 1(1)(h) and 6(5) of the Act) and should there- 
fore be grouped together in one unit for collective bargaining purposes. 


4. Counsel for the interveners submits that there are significant disputes with respect to 
the facts, and it is not at all clear who are the “employees” and the ‘‘employers” in this case. He 
argues that even if all of the drivers and owner operators with n the fleet are dependent contrac- 
tors, as the respondent submits, there is no reason to subdivide them into different bargaining 
units. The interveners note, pointedly, that they have been named as respondent in certain section 
89 complaints where their liability could turn on whether they were the “employer” of the ‘““em- 
ployees”’ under review. Counsel observes that the union seems to be taking the position that his cli- 
ents are “the employer” for unfair labour practice purposes, while at the same time asserting that 
the respondent is the employer for certification purposes. Counsel further notes that there is no 
application under section 1(4) of the Act for a declaration that these various business entities 
should be considered to be one employer for the purposes of the Act. 


= The union replies that a grouping of ‘“‘pure drivers” is appropriate for collective bargain- 
ing, even if some more broadly based bargaining unit would also be appropriate. The union relies 
upon the decision in Hamilton Yellow Cab, [1987] OLRB Rep. Nov. 1373 where the Board subdi- 
vided working drivers into “‘pure drivers” who supplied only their own labour, and those who had 
a greater stake in the company’s organization by reason of their personal investment in a car, 
plate, or both. The union contends that separate units have been accepted in the past in other 
Municipalities (see for example Windsor Airline Limousine Services Limited, [1981] OLRB Rep. 
Mar. 398) without obvious collective bargaining problems for the parties involved, and asserts that 
a ‘“‘pure driver unit” is a sensible subdivision of the respondent’s fleet even though there may also 
be a case for a broader bargaining unit. Indeed, the union concedes that a comprehensive unit of 
all owner operators and drivers might also be appropriate. But the unit it seeks is appropriate too. 
The union urges the Board to open the ballot box and act upon whatever the drivers, by a major- 
ity, have indicated. 


II 


6. We do not think it is necessary to burden these reasons with an analysis of the term “de- 
pendent contractor” which the Legislature added to the statute in 1976 in order to extend collec- 
tive bargaining rights to economically dependent individuals whose “‘employee status’’ at-common- 
law, might otherwise have been in doubt. That question has been explored, at some length, in ear- 
lier ‘‘taxi cases” such as Blue Line Taxi Co. Ltd., [1979] OLRB Rep. Nov. 1056; Windsor Airline 
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Limousine Service, [1981] OLRB Rep. Mar. 398; Hamilton Yellow Cab Co. Ltd., [1987] OLRB 
Rep. Nov. 1373; and, most recently in Airline Limousine, [1988] OLRB Rep. Mar. 225. However, 
since the focus of the parties’ current dispute is the description of the bargaining unit, it may be 
helpful to reiterate the Board’s general approach to such questions. A good place to start is the fol- 
lowing long passage from Hospital for Sick Children, [1985] OLRB Rep. Feb. 266 where the Board 
had this to say: 


12. Prior to the passage of collective bargaining legislation in the early 1940’s, there was no pre- 
scribed mechanism for the acquisition of bargaining rights. If a group of employees sought to 
form or join a trade union, and if they had sufficient bargaining power, they were able to com- 
pel their employer to meet and bargain. However, the only means of achieving recognition was 
to threaten a strike. A union had no statutory right to bargain on behalf of its members, and no 
statutory obligation to represent anyone else. Even if a bargain was struck, the agreement was 
not, in itself, a binding and enforceable contract. Its enforceability depended upon the parties’ 
economic strength. 


13. In 1943, borrowing from American experience, the Legislature passed the Ontario Collective 
Bargaining Act (S.O. 1943, c.4). The new legislation provided a process whereby a trade union 
could become the exclusive bargaining agent for the employees in a “unit of employees...appro- 
priate for the purposes of collective bargaining” which could be an ‘“‘employer unit, craft unit, 
plant unit, or a subdivision thereof” (see section 13(Sa)). Over the years, that language has not 
changed very much. ... 


14. It will be seen that the statutory language has remained basically unchanged for more than 
four decades, and in the early years it provided the basis for making broad distinctions for bar- 
gaining unit purposes between such groups as: “white collar” office and technical employees, 
and “blue collar” production employees; skilled tradesmen (electricians, plumbers, sheet metal 
workers, etc.), and unskilled or semi-skilled workers; part-time employees and full-time 
employees; employees working for an employer in one plant or municipality and employees in 
another plant or municipality; and so on. However, these fairly simple, and then unexceptional 
distinctions, do not apply so easily today. Collective bargaining has extended beyond its tradi- 
tional “‘blue collar” industrial base, into the public sector and to increasingly sophisticated and 
diverse job hierarchies. Real life collective bargaining experience has outstripped some of the 
conventional wisdom and has shown that the collective bargaining system can exhibit quite a 
variety of structures, which, at one time, parties might have considered unconventional or inap- 
propriate. Ontario Hydro, for example, has a province-wide bargaining unit, encompassing a 
broad range of employee classifications, and thousands of employees, ranging from unskilled 
workers to highly trained technicians. A typical municipal “inside workers” (white collar) bar- 
gaining unit may include occupations ranging from filing clerks, to computer programmers, 
economists and planners with a considerable amount of post-secondary or even graduate train- 
ing [see the Board’s decision in The Regional Municipality of Durham, Board File 1818-84-R, 
decision released November 20, 1984]. The Ontario Civil Service bargaining unit contains thou- 
sands of employees ranging from clerks and typists to sophisticated scientific and technical per- 
sonnel - and, incidentally, the staff of a number of provincial psychiatric hospitals (see: Owen 
Sound General and Marine Hospital, [1978] OLRB Rep. May 445, where the Board noted that 
in the government sector nurses, paramedicals, service employees, and clericals are all in the 
same unit, even though under the Labour Relations Act, they have typically been segregated 
into separate units). While at one time common opinion and industrial relations practice might 
have supported fairly rigid (almost ‘‘class’’) divisions between employee groups, modern collec- 
tive bargaining seems to be able to thrive quite well in many contexts without such rigid distinc- 
tions. It is no longer as easy as it once was to say that it is “inappropriate” to group together for 
collective bargaining purposes, employees with quite diverse skills, education, training, position 
in the job hierarchy or probable aspirations. 


15. Now obviously, the determination of the appropriate bargaining unit has immense practical 
and tactical significance. The unit determines the constituency within which the union must 
establish majority support if there is to be any collective bargaining at all. To put it another way, 
the unit determines the group of employees whose support must be solicited by their fellows if 
the objective of collective bargaining is to be achieved. A union cannot seek certification solely 
for those who have opted to join it. It is required by law to establish majority support in what 
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this Board determines is an appropriate unit, and that may not be so easy to predict - as the 
present case indicates. Moreover, to the extent that the contours of the bargaining unit are 
unclear, there will be uncertainty about precisely how employees should go about organizing 
themselves in order to conform with what the law may require. There will also be the prospect 
of litigation, cost, and delay which may prejudice both the applicant union and the employees it 
seeks to represent (see the remarks of Laskin, J.A. in Nick Masney Hotels Limited, (1970) 13 
D.L.R. (3d) 289; 70 CLLC 14,010; and those of Estey J.A. (as he then was) in Re Journal Pub- 
lishing Co. of Ottawa et al., and Ottawa Newspaper Guild et al. [1977] 1 ACWS 817). Cost and 
delay will also be of concern to the employer, and to employees whose wages may be temporar- 
ily ‘“frozen”’ by section 79 of the Act even if they are ultimately excluded from the bargaining 
unit. The situation is exacerbated in the instant case where the bargaining unit is large, and both 
parties have experienced some difficulty determining the precise perimeter of the unit, and how 
(if at all) it can be meaningfully and consistently distinguished from the lower levels of employ- 
ees working nominally (in the employer’s terms) in “technical” job classifications. 


16. Ideally, the determination of the bargaining unit should involve an informed exercise of the 
Board’s judgement, based upon objective criteria, industrial relations experience, and a sensi- 
tivity to the statutory objects. Ideally, it should be a dispassionate enquiry focusing on what is 
sensible, workable and, in short, “‘appropriate’”. However, the Board cannot ignore the fact that 
in an adversarial model, unions and employers may both be tempted to frame their submissions 
with an eye to advancing, delaying or avoiding the objective of collective bargaining. That was 
an undercurrent in both parties’ arguments from time to time. A union may seek to tailor its 
proposed unit in terms of its established supporters. An employer may seek to exclude pockets 
of likely union supporters, or argue for the inclusion of those whom the union may not have 
organized, or who are unlikely to have been receptive. An employer may even be tempted to 
raise bargaining unit issues as a means of delaying the certification application and interrupting 
the momentum of the union’s organizing drive - particularly if there is to be a representation 
vote. A graphic example of these pragmatic/tactical considerations can be found in York Steel 
Construction Limited, [1980] OLRB Rep. Feb. 293, where the union initially sought a unit cov- 
ering only the larger of two plants which an employer operated in a municipality. The employer 
asserted that the bargaining unit should cover both plants. Following a representation vote, it 
became known that the ballots cast in the larger plant gave the union a sufficiently wide margin 
that it could obtain bargaining rights for both plants, regardless of how the smaller plant had 
voted. The parties promptly reversed their positions. Such purely tactical considerations merely 
complicate the Board’s task in particular cases. 


17. Given that the definition of the bargaining unit can materially affect the ability of employees 
to organize, and that uncertainties concerning its contours can provoke costly litigation and 
potentially prejudicial delay, what then is the purpose of the concept of the ‘‘appropriate bar- 
gaining unit’? Quite simply, it is an effort to inject a public policy component into the initial 
shaping of the collective bargaining structure, so as to encourage the practice and procedure of 
collective bargaining and enhance the likelihood of a more viable and harmonious collective 
bargaining relationship. That objective is spelled out clearly in the Preamble to the Act. While 
the requisites for effective collective bargaining cannot always be defined with certainty, may 
necessitate a balance of competing collective bargaining values, and may, in any event, turn on 
factors beyond the Board’s control, the discretion to frame the “appropriate” bargaining unit 
during the initial organizing phase provides the Board with an opportunity (albeit perhaps a lim- 
ited one) to avoid subsequent labour relations problems. Now, of course, this is not necessarily 
the same thing as minimizing administrative problems for the employer or organizing problems 
for the union. The structures and policies that promote a maximization of the employer’s busi- 
ness interests are not those that will necessarily describe a viable bargaining unit, or the only 
viable bargaining unit - particularly since those interests may include a desire to avoid collective 
bargaining altogether, or limit its effectiveness. The employer’s administrative structures are rel- 
evant in determining the bargaining unit, but they are not necessarily to be taken as the conclu- 
sive blue print in deciding what is appropriate. ... 


After reviewing a number of cases and some of the potential factors which could bear upon the 
Board’s decision about the “‘appropriateness”’ of a particular bargaining unit, the Board made this 
further comment: 


ie 


a time when the concept of “freedom of association” had no Constitutional underpinning): 


8. 
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23. We might make an additional but related observation. We are troubled by the fact that a 
largely administrative and policy-laden determination has mushroomed in some cases into an 
elaborate, expensive, and time-consuming process for deciding a relatively simple question: 
does the unit which the union seeks to represent encompass a group of employees with a suffi- 
ciently coherent community of interest that they can bargain together on a viable basis without at 
the same time causing serious labour relations problems for the employer. 


[emphasis added] 
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There was nothing particularly new or startling about these views. Similar opinions had 
been expressed ten years before in Ponderosa Steak House Limited, [1975] OLRB Rep. Jan. 7 (at 


10. A primary theme set out in the Labour Relations Act, and affirmed by the Board, is the prin- 
ciple of freedom of association. The preamble to the Act makes it clear that it is the intention of 
the Legislature to encourage collective bargaining “between employers and trade unions as the 
freely designated representatives of employees.” More specifically, section 6(1) of the Act 
expressly provides that the wishes of the employees as to the appropriateness of the unit are to 
be considered by the Board. In other words, the Act recognizes that it is desirable that employ- 
ees be able to organize in a form that corresponds with their own wishes. Given this legislative 
policy favouring the right of self-organization, the Board must be careful that its determination 
as to the appropriateness of the bargaining unit has given proper weight to the wishes of the 
employees. An earlier decision of the Board, The Board of Education for the City of Toronto, 
July OLRB Monthly Report 430, clearly endorses such an approach. In giving due consideration 
to the wishes of the employees, the Board, in the absence of contrary evidence must assume that 
their wishes are expressed by the applicant union as the representative of the employees. This 
point was made by the Board in Board of Health of the York-Oshawa District Health Unit, 1969 
June OLRB Monthly Report 340. 


11. The right of self-organization, however, must at times compete with the need for viable and 
harmonious collective bargaining. Section 6 of the Act specifically requires the Board to deter- 
mine, not just a unit of employees, but “the unit of employees that is appropriate for collective 
bargaining.” In other words, the Board has a responsibility under the Act to create a rational 
and viable collective bargaining structure, even though the exercise of this responsibility may 
sometimes conflict with the right of self-organization. This responsibility was recognized by the 
Board in the McMaster University case, 1973, February OLRB Monthly Report 103, and in the 
Board of Education for the City of Toronto case, supra. 


12. The determination of what constitutes a viable collective bargaining structure requires the 
Board to consider matters of industrial relations policy, such as community of interest and frag- 
mentation of employees. Community of interest may be a requisite for viable collective bargain- 
ing, since the representation of disparate employee groups by one bargaining agent may put 
impossible strains upon it as it perforis its role in the bargaining process. At the other extreme, 
a too narrow definition of community of interest may create undue fragmentation of employees, 
leading to a weak employee presence at the bargaining table, or the possibility of jurisdictional 
disputes among competing bargaining groups. It should be observed, however, that the Act 
does not create any presumption in favour of the most comprehensive unit of employees, even 
though these employees may have a community of interest. Section 1(1)(b) of the Act states 
that: “bargaining unit” means a unit of employees appropriate for collective bargaining, 
whether it is an employer unit or a plant unit or a subdivision of either of them.” This provision 
makes it quite clear that the determination of appropriateness does not always lead to the con- 
clusion that the most comprehensive unit is also the most appropriate unit. Consideration of the 
wishes of employees, and of industrial relations policy, may very well dictate that a smaller bar- 
gaining unit is the appropriate unit. This point was clearly made in Board of Education for the 
City of Toronto case, supra. 


Finally, there are two other cases that are worthy of brief mention: Canada Trustco 
Mortgage Company, [1977] OLRB Rep. June 330, and K Mart Canada Limited, [1981] OLRB 
Rep. Sept. 1250. In each case, the union sought to represent a bargaining unit of employees work- 
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ing in a particular branch or location of the employer’s operation, and the employer argued that 
the only appropriate bargaining unit should encompass a much larger group. There, as here, an 
acceptance of the employer’s position would have resulted in no collective bargaining at all; and 
while, obviously, neither case involves taxi drivers, they are significant for our purposes because 
they reiterate that in given circumstances, there may be more than one appropriate bargaining 
unit. In Canada Trustco for example the Board noted that: 


It is also possible, of course, that different communities of interest will exist at one and the same 
time among several different groupings of employees. Obviously certain common employment 
interests exist among all employees of the respondent in Canada; the portion of those employ- 
ees who are within Ontario have a further common interest; and the group of employees work- 
ing under the direction of the London regional office have employment interests in common that 
they do not share with their fellow employees elsewhere in Ontario or in Canada at large. The 
question is whether a separate community of interest, based on day to day dealing with their 
vital job interests, is found among employees at the branch at Simcoe. 


The Board went on to find that a single branch of Trustco was an appropriate bargaining unit and, 
therefore, the union’s application could proceed even though a larger grouping might also be 
appropriate. Similarly in K Mart, the Board held that a single store would be an appropriate bar- 
gaining unit even though a unit consisting of all stores in Metropolitan Toronto would also be 
appropriate. 


ve In both cases the Board noted that the process of bargaining unit determination should 
not be administered so as to unduly impede employee access to collective bargaining. A trade 
union should not be denied the opportunity to represent an appropriate subdivision of employees, 
even though some other subdivision, broader or narrower might also be appropriate. That 
approach is consistent with the spirit of section 3 of the Act which guarantees “persons” the free- 
dom to join a union and participate in its lawful activities. 


10. This is not to say that any and all bargaining unit configurations are appropriate. Frag- 
mentation of the bargaining structure into many bargaining units - perhaps represented by differ- 
ent unions - can lead to collective bargaining difficulties and discord (see for example the Board’s 
analysis in Kidd Creek Mines Ltd., [1984] OLRB Rep. Mar. 481 and Stratford General Hospital, 
[1976] OLRB Rep. Sept. 459). A patchwork quilt of bargaining units is a recipe for industrial 
unrest - if only because in an integrated enterprise it takes only one collective bargaining break- 
down to start the whole system unravelling. But, by the same token, the more disparate the inter- 
ests enclosed within the unit, the more difficult it may be for the union to effectively represent the 
collectivity. It is a matter of judgement and balance. 


11: What are the “problems” that the respondent identifies as flowing from the creation of 
a pure drivers unit? Its workforce would be divided into at least two bargaining units and perhaps 
one or two others depending upon how one treats office staff should they ever indicate any appe- 
tite for collective bargaining. That would be inconvenient. But it would be no different from most 
other organized industrial enterprises where blue collar and white collar employees are typically 
divided between part-time and full-time workers creating a minimum of four bargaining units, and 
hospital employees are divided into part-time or full-time units of service workers, technical work- 
ers, and office workers. The Board’s inclination is not to multiply the number of bargaining units, 
but the collective bargaining reality is that there are many situations where its own policies (partic- 
ularly separating full-time and part-time workers) have done just that, and there is little empirical 
evidence that collective bargaining has suffered for it. Similarly, as we have already mentioned, 
there are many examples of very large bargaining units, encompassing quite different employee 
groupings without obvious evidence of collective bargaining difficulties, and some very small units 
(registered nurses in a nursing home for example), that seem to survive. The unit proposed by the 
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union here is neither irrational, nor ever accepting the employer’s best case, likely to be unduly 
disruptive to its labour relations. 


Il] 


(2. In the instant case there are many facts in dispute, but the fundamental fact, in our 
view, is that: the owner/operators, plate lessees, car lessees, etc. have a different stake or interest 
in the respondent’s organization than those drivers who simply supply their labour. The “‘pure driv- 
ers” are dependent for their livelihood not only upon the respondent but also upon others in its 
system. Their access to work opportunities depends not only upon the respondent but also upon 
owner/operators, lessees, etc. for whom they work to fill in for the times that the principle player is 
not operating the car. There is no question that the “pure drivers”, as we have described them, are 
in a different position from other working drivers in the respondent’s fleet, and to that extent, have 
an identifiable community of interest. The question for us is whether, because of that, the ‘“‘pure 
drivers” comprise an appropriate bargaining unit. 


IV 


15, In Hamilton Yellow Cab supra the Board concluded that the owner/operators with a 
quasi-entrepreneurial stake in the taxi organization, had a different community of interest from the 
drivers who worked with them under the “‘Yellow banner’’. At paragraph 58 the Board said this: 


58. There is also some evidence that the fill-in drivers may have a different community of collec- 
tive bargaining interests from the full-time owner-operators. If Yellow ultimately controls the 
fund of available work opportunities, the owner-operators also have a measure of control over 
the distribution of those work opportunities which they consider to be surplus. An owner-opera- 
tor may decide to fill in the open spots in his schedule with one helper or three, and is theoreti- 
cally free to strike a different bargain with each of them. The drivers remain ultimately responsi- 
ble to Yellow for their performance on the job, but the owner-operator has a degree of control 
or influence over their job prospects - not least because if the owner-operator is in some way dis- 
satisfied or chooses to work longer hours, s/he can terminate the relationship forcing the driver 
to look for work elsewhere. Similarly, (although there is no actual evidence to this effect) an 
owner-operator may admonish a driver for conduct deemed unacceptable (particularly if Yellow 
expressed that opinion) and could conceivably sever his relationship with a driver for that rea- 
son. Finally, the evidence does suggest that owner-operators may provide on-the-job training 
for new drivers (subject to rules established by Yellow) which may involve some measure of per- 
formance assessment. 


The point is that these drivers are, to some degree, dependent on both the owner of the “tools 
equipment or other earning assets’’, but also dependent upon the ultimate source of work: the taxi 
company. The Board concluded that it was reasonable to segregate the “pure drivers” in a sepa- 
rate bargaining unit. It could not mix employees and dependent contractors without the consent of 
the latter, but in any event, they had a different community of interest. 


14. The problem of mixing individuals with different and potentially conflicting collective 
bargaining interests is amply illustrated by the situation before the Board in Chinook Chemicals 
Company, [1989] OLRB Rep. Oct. 1021. There, an owner-operator of a truck was in the same bar- 
gaining unit as his fill-in driver. The union representing that bargaining unit proposed certain col- 
lective agreement terms which were advantageous to the fill-in driver but not to the owner-opera- 
tor of the truck. Not surprisingly, the owner-operator told his driver that if he supported the 
union’s position he might be out of a job because the economic situation would induce the owner- 
operator to spend more time driving himself. The legal result in this unfair labour practice case 
does not really matter; but the case clearly illustrates that there can be a significant difference in 
community of interest or collective bargaining objectives between persons who have an economic 
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stake by asset purchase, lease or otherwise in an economic organization, and those who supply 
merely their labour. There are degrees of dependence and the lines of dependence may run not 
only to the ultimate supplier of work opportunities, but also to other intermediate parties. And 
that may be inherent in the ‘“‘hybrid” legal construct: the dependent contractor. 


15: In the instant case the union contends that the pure drivers are properly grouped in a 
separate bargaining unit because they have a different community of interest from other working 
drivers. The union points to Hamilton Yellow Cab where that subdivision was made, and to other 
Ontario cities where unionized cab drivers have been subdivided along those lines. The union 
asserts that there is nothing in the facts alleged by the other parties to suggest that its bargaining 
unit is not appropriate other than the respondent’s concern about dealing with two or three bar- 
gaining units rather than one. The union argues that we should accept the voting constituency as 
established, find it to be an appropriate bargaining unit and get on with the case: open the ballot 
box and see whether the drivers want to be represented or not. 


Decision 


16. We agree with the union’s position. Having read the statement of facts submitted by the 
parties, and noting the disagreements, we accept the union’s proposition that a unit of “pure driv- 
ers’’, as it describes them, is appropriate for collective bargaining. Such unit has been found to be 
appropriate in the past, exists in the collective bargaining world, and has not, to our knowledge, 
caused serious collective bargaining problems or spill-over affects prejudicing the public interest. 
We make such determination, assuming, without finding, that the facts asserted by the respondent 
and intervener are correct, and noting their quarrel with the facts asserted by the trade union. In 
this unique and in some ways unusual legal and economic context, we are persuaded that the 
union’s proposed bargaining unit is appropriate, and that being so, if the list is settled the ballots 
may now be counted. 


We We do not decide whether the interveners are “employers” for collective bargaining 
purposes or might be so regarded if an application were made pursuant to section 1(4) of the Act. 
No section 1(4) application has been made and we need not comment further. 


1075-89-R Canadian Union of Public Employees, Applicant v. Vaughan Public 
Libraries, Respondent 


Bargaining Unit - Certification - Employer requesting twenty hour cut-off for full-time 
unit to reflect workplace distinction between permanent and casual employees - Union requesting 
twenty-four hour cut-off and citing reliance during organizing on Board’s twenty-four hour ‘‘rule”’ - 
Board not fettering discretion in taking into account labour relations community’s interest in consis- 
tency and predictability - Board considering reliance interests, right of self-organization, potential 
for gerrymandering, lack of agreement between parties - Terms of employment often unilaterally 
imposed by employer and may not be reliable indicators of community of interest - Effect of employ- 
er’s request disenfranchisement of casual employees - Standard division not causing serious labour 
relations problems - Facts not sufficiently exceptional to warrant departure from normal practice 


BEFORE: K. G. O'Neil, Vice-Chair, and Board Members W. A. Correll and E. G. Theobald. 
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APPEARANCES: Gilles Lebel for the applicant; Charles Robertson and Sylvia Hall for the respon- 
dent. 


DECISION OF THE BOARD; December 22, 1989 


ile This is an application for certification for a full-time bargaining unit in which the parties 
have agreed on all issues in dispute except the description of the bargaining unit. The employer 
challenges the Board’s practice of using twenty-four hours or less as the dividing line between full- 
time and part-time bargaining units and asks that the Board apply a line of twenty hours instead, 
the line it uses to separate permanent and non-permanent staff. The union relies on what it calls 
the ‘‘five-decade practice” of the Board and the fact that it organized in accordance with it to 
request the usual dividing line between full-time and part-time: the exclusion of persons regularly 
employed for not more than twenty-four (24) hours from the full-time unit it seeks to represent. 


Zz. The only evidence called was that of Sylvia Hall, Chief Executive Officer and Chief 
Librarian of the Vaughan Public Libraries. A summary of the relevant facts follows. Within the 
five branches which make up the Vaughan Public Libraries are three categories of workers recog- 
nized by the Board of Directors in its personnel policy: permanent full-time, permanent part-time 
and casual. The casual group is also sometimes referred to as part-time or non-permanent staff. 
The category of casual (part-time) is currently defined as those people who work twenty hours or 
less per week. Those who work between twenty and thirty hours a week are referred to as the per- 
manent part-time staff by the employer. Permanent full-time staff are defined as those who are 
working a regular full-time schedule of thirty-one to thirty-five hours per week. Before 1985, the 
cut-off between permanent and casual was eighteen hours, which represents approximately half of 
the usual full-time work week of thirty-five hours. The change occurred because the employer 
wished to start benefits for part-time staff; the insurance company did not wish to provide benefits 
for people working less than twenty hours. 


3. There is also a category of non-permanent staff known as contract staff who are hired 
for specific projects, or to work on Sundays. When permanent staff work on Sundays it is a pre- 
mium day but the norm is that Sunday is staffed by people on contracts specifically for that pur- 
pose. Contract staff are paid an agreed on rate and casuals an hourly rate. Short term assignments 
to contract staff may involve more than 20 hours per week; nonetheless, the employer does not 
consider them permanent staff. 


4. The employer’s current personnel policy provides benefits and vacation policies for 
members of permanent staff in a similar manner, but not for the non-permanent staff. For 
instance, permanent part-time staff have the vacation and benefit packages applied to them on a 
percentage basis and the non-permanent staff do not have it applied to them at all. The permanent 
staff undergo annual appraisals after a six-month probationary period during which there are three 
appraisals. There is no such system for the non-permanent staff. Permanent vacancies are posted in 
the branches; non-permanent ones are posted in groceries stores and on public notice boards. Per- 
manent part-time staff have the same responsibilities as full-time staff, only working fewer hours. 
Non-permanent staff are assigned routine tasks and are not required to have any significant educa- 
tional or experiential qualifications other than being adults. They are usually students or people 
who want a few hours of work in the morning. Permanent part-time staff are paid an hourly rate 
derived from the salary structure applicable to permanent full-time staff. Non-permanent staff are 
paid a flat hourly rate. Permanent part-time staff often replace permanent full-time staff. The 
library has not had a situation in which a part-time employee was working full-time hours for long 
enough to affect benefits’ status. Non-permanent staff normally only replace each other. All per- 
manent staff, full-time or part-time, must book leaves of absence and vacation; non-permanent 
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staff are able to merely indicate unavailability during those periods. Only permanent staff receive 
continuing education and professional development funding. Permanent staff have labour grades 
assigned to them; non-permanent staff do not. 


D The employer presented several “‘case studies” to illustrate why it considers the twenty- 
four hour cut-off to be inappropriate for its workplace. This was done by way of comparison of job 
descriptions of various employees who would be in and out of the bargaining unit if the applicant’s 
proposal was granted as the appropriate bargaining unit. 


6. Case study no. 1: two job descriptions were compared, each bearing the job title, Circu- 
lation and Serial Clerk in the Technical Services Department, one working twenty-four hours a 
week and one working twenty-five hours a week in the same branch reporting to the branch head. 
Both are permanent part-time employees under the current personnel policy. They both bear 
labour grade 1, a determination based on a job evaluation plan using factors such as knowledge, 
skill and level of responsibility. The difference in hours merely depends on the need of the 
branches or the department and the level of activity anticipated throughout the year. The tasks of 
the two employees are not identical, but are very similar. The jobs include mailing and routing of 
print materials and linking of non-print materials. They have the same level of responsibility. The 
main difference in the two jobs appears to be the frequency and regularity with which the clerks 
route telephone calls and messages. 


VE Case study no. 2: the job descriptions of two Branch Assistants - Children, labour grade 
4, were compared. One works twenty hours, the other twenty-eight hours, in different branches, 
reporting to the branch head. The difference between the two positions reflects the needs of the 
branch and not the position. One branch has more children’s programs and therefore needs more 
hours as it serves a larger area. The tasks include public service desk duties such as charging and 
renewing books, and answering patrons’ inquiries as well as duties relating to the planning and 
development of the children’s program. 


8. Case study No. 3: this compared the job descriptions in case study no. 2 to a full-time 
branch assistant in children services in a third branch. The labour grade of the positions is the same 
but the full-time job is more complex because of the level of activity of the branch. The full-time 
position reports to the children services librarian as well as to the branch head. Three to four years 
experience rather than two to four are required for the full-time position because of the complexity 
of the branch. The librarian commented that although there is more activity in the full-time job 
there is also more staff in that branch. Therefore the level of responsibility of the job is no higher 
because of a more complex staff structure in the bigger branch. The full-time job description does 
not include the more routine public service desk functions listed in the part-time positions in Case 
study no. 2 


o Case study no. 4: the comparison of four job descriptions of clerks in the acquisition 
and processing area of technical services. Two are permanent part-time positions of twenty-four 
hours and two are full-time positions. They all bear labour grade 1. Although the job titles are not 
identical, they all work in the same section with similar duties and report to the same department 
head. In comparing a full-time and a part-time position of thirty-five and twenty-four hours respec- 
tively, one finds that the educational and experiential requirements are identical and that the only 
difference between the duties is that the full-time position may train a part-time employee. This is 
said to be a reflection of the quantity of tasks which is directly related to the quantity of hours 
worked. However, the jobs bear the same labour grade because the tasks are at the same level of 
complexity; they all relate to processing, linking and distributing resource materials. 


10. Case study no. 5: this was a comparison of three public services clerks’ descriptions, one 
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permanent part-time for twenty hours, one full-time and one permanent part-time at twenty-four 
hours. All three jobs are at labour grade two and report to the branch head of different branches. 
The differences in job tasks reflect the needs of the branches but they are of the same level of 
responsibility. The duties relate to circulation of library materials and providing information to 
patrons. 


al; Case study no. 6: a comparison of two cataloguing and record management technicians, 
one permanent part-time at twenty-four hours per week and one full time at thirty-five hours a 
week. They have the same job titles, work at the same branch and the only differences in their jobs 
are the number of hours that they work; the full-time person may have more tasks. The tasks gen- 
erally relate to cataloguing and data entry. 


a2. Job descriptions for the casual positions of Public Service Page and Public Service Assis- 
tant show that their duties are at the most routine end of the spectrum of the job descriptions in 
evidence, but demonstrate a substantial amount of overlap. They are required for example, to sort 
and shelve materials, maintain tidiness and to assist with many of the duties at the public service 
desk which are listed in the permanent clerks’ job descriptions. 


Argument 


cS: The employer asked us to make a finding that the permanent part-time employees at 
the Vaughan Public Libraries share a community of interest with each other and with the perma- 
nent full-time people and should be in the same bargaining unit. Accordingly, it was argued that 
the appropriate bargaining unit would define full-time as twenty hours and above. Counsel argues 
that to do otherwise would disenfranchise employees who work between twenty and twenty-four 
hours per week where the only difference between them and those who work more than twenty- 
four hours is the number of hours of work. We are asked to find that when the number of sched- 
uled hours a week is simply a matter of the needs of the branch, it does not bear on the community 
of interest question. It is submitted that the twenty-four hour practice comes from the post World 
War II era when the normal hours of work for a full-time employee were forty-eight hours per 
week. References were made to the Snyder’s case, 46 CLLC 916,457 and the Davis Leather case 47 
CLLC 416,491. Counsel acknowledges the previous unsuccessful forays into erosion of the twenty- 
four hour rule, for instance the Borough of Scarborough case, [1980] OLRB Rep. Dec. 1713, but 
urges us to depart from the practice at this point in time. Reference was made to a decision of the 
Quebec Labour Relations Board, Dominion Stores, September 4, 1962, where the Quebec Board 
moved from a standard practice of twenty-four hours a week to a standard practice of twenty hours 
a week to determine what employees are regularly employed, on the basis that the twenty-four 
hour rule had outlived its usefulness. That Board did not feel it necessary to go outside the particu- 
lar case to make a change in the practice. 


14. Reference was also made to Paris Poultry [1978] OLRB Rep. May 453 for the proposi- 
tion that all employees could be put into the same unit because there was no distinction in their 
work. By analogy here, it is submitted, there would be only one bargaining unit if there were no 
casuals. Counsel argues that there is complete community of interest between the full-time and the 
part-time on the permanent staff because they are treated identically except that the part-time peo- 
ple are pro-rated for vacation and benefits. 


ils Counsel relies on Usarco, [1967] OLRB Rep. Sept. 526 for the criteria that the Board 
should follow. Reference was also made to various studies including the 1983 report of the Federal 
Commission of Inquiry into Part-time Work, Part-time Work in Canada, John Wallace, Commis- 
sioner, in which it is suggested that the twenty-four hour definition of part-time work has outlived 
its usefulness. 
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16. Counsel further suggests that the Board would be fettering its discretion under section 
6(1) to determine an appropriate bargaining unit if we merely apply the twenty-four hour rule. 
Besides disenfranchising those who fall between the twenty and twenty-four hour mark, the 
employer argues it would be left with a bargaining unit which would have a ‘“‘full pie of full-time 
employees and half a pie of part-time employees.’’ Counsel argued that the Board and the union 
have to take the respondent as they find it. All the evidence, in his view, points to treating the per- 
manent part-time employees as a group, with the exception of the number of hours, a function of 
the Branch and the level of activity, not of the bargaining needs of the employees. The Usarco 
community of interest guidelines show that the community of interest lies between the permanent 
part-time and permanent full-time staff and that bargaining cannot intelligently take place other- 
wise, he submits. Consequently, the twenty-four hour division creates a line that does not apply to 
this workforce whereas a twenty-hour line would be appropriate because only casuals are below 
that line and above that line “a clerk is a clerk’”’. Counsel argues that these facts amount to excep- 
tional circumstances as in the Paris Poultry case, supra. 


til The union argues that the line drawn at twenty-four hours was done with wisdom. 
Although a practice may not necessarily be the answer in each and every case, it addresses varying 
situations well. Nonetheless, the union thought it advisable that the Board review the rule but 
argued that this should be done in a way that all participants know the case that they must meet; in 
other words, the union argues that it should not be done in this case or in any particular case, as 
expressed in the Borough of Scarborough case, supra. Mr. Lebel says that in conducting the orga- 
nizing drive the union took into account satisfying the requirements of the Board and that that was 
why they sought only full-time employees, defining that as those who regularly work more than 
twenty-four hours. The union believes that there is not a similar community of interest between 
part-time and full-time in general. The union argues that even if it was correct to accept the 
employer’s idea of the appropriate bargaining unit the Board would be subjecting the applicant to 
a rule it did not govern itself by and therefore would not have given it due notice. Therefore the 
union seeks the normal full-time bargaining unit with an exclusion of those who are regularly work- 
ing not more than twenty-four hours per week. 


Decision 


18. The Board has occasionally departed from the twenty-four hour dividing line in particu- 
lar cases in which it said it simply did not apply to the facts, see Chateau Laurier, [1988] OLRB 
Rep. Feb. 119 and Paris Poultry, supra, and has commented on the nature of the practice in other 
cases. See Metro Separate School Board, [1986] OLRB Rep. Sept. 1259 at page 1274. In that case 
the Board said at paragraphs 28 and 29: 


28. Turning to the union’s request for exclusion from the bargaining unit of part-time 
employees in accordance with Board practice, we think it important to distinguish 
between the 24 hour “‘rule” and the principles and educated expectations on which it 
depends for its origin and continued justification. The principles are simply the com- 
munity of interest principles described in the cases to which we have referred. The 
educated expectation is that ““employees who work substantially fewer hours than the 
full-time employees do not generally share a community of interest with the latter 
group”: The Board of Education for the City of Toronto, [1983] OLRB Rep. Mar. 466 
at paragraph 20; Elizabeth Fry Society of Ottawa, [1985] OLRB Rep. July 1026 at 
paragraph 23. Separating the two groups requires line drawing. As the Board noted in 
Board of Education for the Borough of Scarborough, supra, at paragraphs 12 and 14, 
the qualitative “substantially fewer’ test translated into a quantitative ‘“‘one-half”’ one 
which, forty years ago, came to 24 hours per week. The 24 hour line survived gradual 
reduction of the standard industrial work week to 40 hours, since it was still possible 
to say, in the cases in which the Board was called upon to re-examine the concept, 
that the difference between 24 hours per week and full-time employment was still suffi- 
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ciently substantial that the important interest of the Board and the parties who appear 
before it in maintaining certainty and predictability outweighed any interest which 
might have been served by tinkering with the number, whether out of mathematical 
faithfulness to the original ratio or for any other reason. 


29. On the facts before us, we see no reason to abandon the Board’s educated expecta- 
tion that employees who work substantially fewer hours per week than full-time 
employees are unlikely to share a community of interest with the latter group. Even 
in this new field of organizing, the important interest of the Board and the parties who 
appear before it in maintaining certainty and predictability requires at least that the 
onus of justifying abandonment of that educated expectation be on the party propos- 
ing it. The respondent has not discharged that onus. We have no difficulty imagining 
that the bargaining aspirations and interest in collective bargaining of someone 
employed to teach one 2-1/2 hour class per week will be different from those of some- 
one employed to teach 30 hours per week. We do, however, have difficulty saying 
that someone working 24 hours per week is working “substantially fewer” hours than 
the 30 hour per week employee. This is not just because of the semantic incongruity 
of a statement that 80% is substantially less than 100% but, more importantly, 
because we find it terribly difficult to see why, on the facts before us, the 80% con- 
tract extended day Heritage Language instructor should be said to share a greater 
community of interest with the 2-1/2 hour per week Saturday instructor than with the 
full-time extended day Heritage Language instructor. Because this is a new area of 
organizing in an industry in which it might reasonably be expected that the applicabil- 
ity of customary Board practices would be freshly examined, it does not seem to us 
inappropriate to determine a dividing line which seems to us appropriate on the facts 
of the case before us, without feeling shackled to the 24 hour line. In doing so, we 
make no suggestion that the 24 hour per week line should be reconsidered on a case 
by case basis in industries in which there is already an established history of its appli- 
cation. Equally, we do not suggest or expect that our first look at this question in this 
new context will immediately and irrevocably set the pattern for bargaining unit 
determinations in the organizing of instructors employed by school boards. 


In that case the Board derived a formula for the instructors with which it was concerned based on 
the clustering of hours into two groups which the evidence demonstrated. 


1). The Library industry is not a new area of organizing. A cursory review of the bargaining 
unit descriptions going back to 1975 collected in the Board’s library reveals dozens of library bar- 
gaining units. In that selection, in bargaining units from which part-time employees were excluded, 
the norm is the normal Board practice of excluding those employed for not more than twenty-four 
hours per week. The three bargaining units in which the line is drawn at another number of hours, 
being 17-1/2 hours at the London Public Library Board, 21 hours at the Corporation of Hamilton 
Public Library Board and 20 hours per week at the Peterborough Public Library Board, are all said 
to be “‘having regard to the agreement of the parties’’. 


20. The Board must determine what the appropriate bargaining unit is under section 6(1). 
The consideration of the practice of the Board as a weighty factor in this determination is not a 
matter of fettering its discretion. It is a matter of taking into account the “system” interest of the 
labour relations community in this province, in order to promote consistency, predictability, and 
the related savings in time and expense for all the parties in the province who are subject to the 
regulation of the Labour Relations Act. This is why the onus of departing from established Board 
practices has been said to be a substantial one (Elizabeth Fry Society of Canada, [1985] OLRB 
Rep. July 1026. As indicated in the Board of Education for the City of Scarborough, [1987] OLRB 
Rep. Jan. 119, the rules are not artificial, since they come out of the Board’s experience, with the 
aim of producing certainty. 


Bh In the cases in which the Board has departed from the application of the 24 hour line, 
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there were truly unique circumstances. Paris Poultry, supra, cited by the respondent, was a case in 
which, due to the very variable amount of business and fluctuating need for employees experienced 
by the employer, no one could really be said to have been a permanent employee and therefore the 
Board felt that the community of interest lay in an all-employee unit. This is significantly different 
from the facts before us. The library is an institution with a relatively stable existence. Although 
the evidence indicated that the population in the geographic area which the employer serves is 
growing very rapidly, this does not detract at all from the permanency of the employees’ work. 
Indeed, it augurs well for the continued existence of these and other jobs in the respondent’s 
employ. Similarly, in the Chateau Laurier, case, supra, where the evidence established that all of 
the employees were on call, in a situation in which a city-wide practice of a fluid work force existed 
among all the hotel banquet employees, and it was clear that the applicant had not relied on the 
exclusion of part-time employees in its organizing, the Board said that the rule of division between 
part-time and full-time was inapplicable to the facts. 


Hips The respondent’s proposal is not an all-employee bargaining unit which was the alterna- 
tive to the normal practice in the above cases. The respondent asked us to draw a line between 
those part-time employees who worked twenty hours and above and those who do not. This would 
exclude casual workers, including pages, from the bargaining unit proposed. It is not a request that 
the Board use the employer’s own “bright line’ between full-time and part-time; that would result 
in the line’s being drawn at thirty hours, not twenty hours. The Board has often commented on the 
interest of reducing fragmentation as one of the factors that it considers in deciding what is the 
appropriate bargaining unit. Accordingly, in cases where the remaining unit would not be viable in 
itself, the Board has drawn the boundaries of the bargaining unit in a broader fashion. See for 
example, Mississauga Public Library Board, [1987] OLRB Rep. April 554 at paragraph 14. In that 
case it was decided that pages should not be excluded from the part-time unit. We refer to this case 
to demonstrate that it is not only the structure of the permanent staff that is of interest to the 
Board; the structure of the rest of the workplace also bears on the Board’s consideration as to 
whether the facts of this case cry out for a departure from the Board’s practice. 


2a Although the nearly identical conditions of work among the permanent staff members 
indicate a community of interest among them, as pointed out in Board of Education for the Bor- 
ough of Scarborough, supra, identical conditions of work do not speak to what has been referred 
to as the differing appetite for bargaining exhibited by part-time and full-time employees. It must 
be remembered that that is the consideration that the division between part-time and full-time 
addresses. The overall Board practice of separation between part-time and full-time employees 
was not put in question by either party in this case. The distinction between full-time and part-time 
in the Board’s practice has traditionally been supported by arguments of inherent divergence in 
community of interest related to the differing attachments to the workplace of people who work 
more or fewer hours for an employer. Whatever the merits of these arguments are, it is clear that 
they are of less force as one approaches the numerical line between the two groups, whatever it 
might be. Thus, a marked community of interest difference may indeed be demonstrable between 
a worker of two hours a week and one of forty but we doubt that it is as strong between one of 
nineteen and twenty-five (which would still be divided in the employer’s proposal). In reflecting on 
a similar line drawing exercise, the Board in The Hospital for Sick Children, [1985] OLRB Rep. 
Feb. 266 concluded that many different bargaining structures can be viable. After considering the 
diverse groups and their various positions in that case, the Board said at paragraph 29: 


... on the frontiers in the “grey area” one can plausibly argue not only that a disputed classifica- 
tion should fit into one generic unit or the other, but also that for collective bargaining purposes 
it could comfortably and suitably fit into either unit without jeopardizing its overall viability or 
appropriateness. 
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24. The respondent argues that the lines drawn already in the workplace by the employer 
should be determinative. As pointed out in Metro Separate School Board, supra, at page 1269, the 
terms and conditions of employment are often a product of unilateral employer action and there- 
fore are not necessarily reliable indicators of employee interest and do not in and of themselves 
define community of interest. The line proposed by the employer in this case is, firstly, not the line 
it has drawn between part-time and full-time but, rather, the line it has drawn between permanent 
and casual part-time employees. No suggestion was made that the Board should commence a regu- 
lar practice of separating casual and permanent part-time employees. Secondly, based as it is on 
the employer’s benefits structure and the requirements of its carrier, it is not fixed in stone. In 
recent years it has been fixed elsewhere, i.e. at seventeen hours per week. The respondent’s 1980 
personnel policy indicated that the average number of hours of a part-time employee would be 
deemed to be twenty-four hours a week for administration of premium payments. What would be 
the result if a new carrier wanted to cover only employees working that number of hours and 
above? 


2). The respondent submitted material indicating how other labour boards deal with part- 
time bargaining unit issues, including an excerpt from Determination of the Appropriate Bargaining 
Unit by Labour Relations Boards in Canada by Edward E. Herman, 1966, Queen’s Printer, 
Canada Department of Labour, Economics and Research Branch, xiii., occasional Paper no. 5. 
The survey of the various Boards at that point in time serves to illustrate the diversity of practice 
under the statutory provisions giving discretion to the various Boards to determine the appropriate 
bargaining unit. It appears that some jurisdictions place considerable emphasis on the distinction 
between casual and regular employees, which the Ontario Board does not. See, among others, 
Board of Governors of Ryerson Polytechnical Institute, [1984] OLRB Rep. Feb. 371. The author of 
the above work favours a clear enunciation of principles by Labour Relations Boards with respect 
to certification of seasonal and part-time employees similar to the outline of policies published by 
the United States National Labour Relations Board. The Board has reviewed the comparative 
material carefully. We have concluded that, read as a whole, it does not support any particular 
dividing line between full and part-time bargaining units. It argues, in our view, for well estab- 
lished practice, that is known to the parties affected and which can be departed from in exceptional 
circumstances. To that extent, it supports the current situation in Ontario. 


26. One of the main reasons commentators, parties and others emphasize the publication of 
principles of practice is the concept of the reliance interest which has been recognized by the Board 
as an important one in various cases. A relatively recent example is the Elizabeth Fry Society of 
Ottawa case, supra. As noted at paragraph 22, the process of developing general approaches is 
indeed not contrary to section 6(1) but consistent with it. At paragraph 22 the Board said as fol- 
lows: 


22. Over the years, the Board has developed a number of general approaches to bargaining unit 
definitions, which, in turn, have become incorporated into the structure of collective bargaining 
in this province. That, after all, is one of the purposes of section 6(1): to inject a public policy 
element into the process of bargaining unit determination so as to establish a degree of unifor- 
mity and viability consistent with the needs of an employer in a particular case and the desires of 
his employees for self-organization and self-determination. These guidelines cannot, of course, 
be applied in an arbitrary way without regard to the case before the Board, but with certification 
applications now numbering over a thousand each year, there is an obvious need for procedural 
certainty and predictability to serve the expectations of the labour relations community and the 
parties who appear before the Board on particular cases. Moreover, since the Board has been 
making these bargaining unit determinations for almost four decades, what we might describe as 
“approaches” or “‘practices” or ‘‘policies”” have been translated into collective bargaining prac- 
tice over the years. Accordingly, there is a substantial onus on any party requesting that the 
Board depart from procedures that are known, accepted and relied upon by unions and employ- 
ers alike. 
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See also Wicks Corporation, [1975] OLRB Rep. Aug. 637. This reliance interest is closely inter- 
twined with the right of self organization, enunciated in section 3 of the Act. The inclusion of sec- 
tion 3 considerations in the balance of determining the appropriate bargaining unit has led to the 
formulation of the question to be asked in determining the appropriate bargaining unit with an 
emphasis on the applicant’s proposed bargaining unit. Thus, in Ponderosa Steak House, [1975] 
OLRB Rep. Jan. 7 the question to be answered was put as whether there is conflict between the 
right of self organization as reflected in the bargaining unit proposed by the applicant and harmoni- 
ous collective bargaining. In The Hospital for Sick Children, [1985] OLRB Rep. Feb. 266 the ques- 
tion was put at paragraph 23 as follows: 


Does the unit which the union seeks to represent encompass a group of employees with a suffi- 
ciently coherent community of interest that they can bargain together on a viable basis without 
at the same time causing serious labour relations problems for the employer. 


See also K Mart Canada Limited, [1981] OLRB Rep. Sept. 1250 and Alltour Marketing Support 
Services Limited, [1982] OLRB Rep. Oct. 1383. 


PAlfp In the case before us, the applicant asserts the reliance interest. The weight given to this 
interest in the past by the Board relates not only to the factors of the right of self-organization and 
certainty in the administration of the Act. It also relates to its concern for discouraging parties 
from playing “the numbers game” or “‘gerrymandering”’ as it has variously been called. See, for 
example, Maple Lynn Foods Limited, [1984] OLRB Rep. Dec. 1749. Although we have no evi- 
dence in this case which would warrant the conclusion that either party was tailoring its submis- 
sions to their estimate of the numbers involved (the count not having been disclosed due to the 
above dispute), the concern is no less applicable. 


28. The Board has carefully weighed the competing interests in this case with the criteria in 
the various cases cited above in mind. It is clear that the non-permanent staff are assigned more 
routine tasks than the permanent staff; it is also clear that the functions of both permanent and 
non-permanent staff are functionally coherent and necessarily integrated. The permanent staff also 
perform many of the same tasks that are performed by the non-permanent staff. See East York 
Public Library, [1971] OLRB Rep. March 120 and Mississauga Public Library, [1987] OLRB Rep. 
Apr. 554 for discussion of similar questions of integration of various levels of work in public libra- 
ries. Although there is functional coherence and integration between and among the permanent 
staff as well, the Board does not see the different level of responsibility of this group as detracting 
from the existence of a similar coherence and integration with the non-permanent staff. As Ms. 
Hall’s evidence made clear, part-time employees are essential to the functioning of the library, par- 
ticularly during its evening and weekend hours. The administration and location of the work in 
question apply no differently to permanent than non-permanent staff, with the exception of the 
fact that Ms. Hall may not know of every non-permanent hire. The line of authority flows in the 
same way from her to the various lower levels of management for all the employees. The source of 
the work for the two categories of worker is the same. All of these factors argue against drawing a 
line between permanent and non-permanent employees. 


29: The factors which favour the line being drawn as the respondent suggests are the divi- 
sion in the employer’s personnel policy as to the grouping of non-permanent and permanent 
employees and the fact that the level of responsibility delegated to the jobs on either side of that 
watershed is different. However, these factors do not speak to the concept of the differing appetite 
for collective bargaining between full and part-time employees which is at the basis of the Board’s 
practice (unchallenged in this case) of separating full-time and part-time workers on the request of 
either party. We fully acknowledge that the drawing of the line between those two groups may be 
somewhat arbitrary at the frontiers, as discussed above. However, when the reliance interest is put 
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into the balance with the factors above which argue against separating permanent and non-perma- 
nent staff, we do not find this to be sufficient reason to choose the twenty-hour line as the appro- 
priate one instead. Nor are we persuaded that the standard division will cause serious labour rela- 
tions problems in this workplace. 


30. As for the employer’s disenfranchisement argument, the employees who work between 
twenty and twenty-four hours per week are no more disenfranchised than any other group of 
employees who are not organized under the Labour Relations Act, including the non-permanent 
staff in this workplace. Their rights under the Act are still available to them. The employer also 
argued it should not have “half a pie” of part-time employees in this bargaining unit. Drawing the 
line as it suggests would only give it a “whole pie” of part-time employees if casual part-time 
employees are excluded from its definition of part-time employee, a definition which the Board 
does not use. 


SL. In sum, based on all the evidence and considerations set out above, we do not find that 
this case discloses sufficiently exceptional facts to warrant departure from the normal practice. 


oz. For all the above reasons, and having regard to the agreement of the parties on all other 
aspects of the bargaining unit description, the Board finds that: 


all employees of the respondent in the Town of Vaughan, save and except 
branch heads, persons above the rank of branch head and section head, spe- 
cial projects librarian, administrative assistant, head of technical services, 
secretary to the chief executive officer, persons regularly employed for not 
more than twenty-four (24) hours per week and students employed during 
the school vacation period, 


constitute a unit of employees of the respondent appropriate for collective bargaining. 


33. The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
percent of the employees of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on August 4, 1989, the terminal date fixed for this applica- 
tion and the date which the Board determines, under section 103(2)(j) of the Act, to be the time 
for the purpose of ascertaining membership under section 7(1) of the Act. 


34. A certificate will issue to the applicant. 
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0861-84-U (Court File No. 112/88) The Cadillac Fairview Corporation Limited and 
T.E.C. Leasholds Limited, Applicant v. Retail, Wholesale and Department Store 
Union, AFL-CIO-CLC, T. Eaton Company Limited and Ontario Labour Rela- 
tions Board, Respondents 


Judicial Review - Charter of Rights - Interference in Trade Unions - Mall owner appeal- 
ing Divisional Court decision (reported at (1988), 62 O.R. 2d 337) upholding Board decision (re- 
ported as T. Eaton Company Limited, [1985] OLRB Rep. June 941) - Board found mall owner to 
have committed unfair labour practice by acting on behalf of employer to enforce no solicitation pol- 
icy without reasonable business justification - Mall owner arguing Board exceeded jurisdiction by 
infringing on property rights and by finding mall owner acted on behalf of employer - Board acting 
within statutory authority and not exercising powers in patently unreasonable manner - Appeal dis- 
missed 


Board Decisions found at [1985] OLRB Rep. June 941, and November 1683 
Divisional Court Decision reported at (1988) 62 O.R. 2d 337. 
Court of Appeal, Robins, Tarnopolsky JJ.A and Osler J. (Ad Hoc) September 6, 1989. 


Robins J.A. (Endorsement): This is an appeal by Cadillac Fairview Corporation Limited (“Cadillac 
Fairview’) and T.E.C. Leasholds Limited (‘‘T.E.C.”’) from the judgment of the Divisional Court 
dismissing an application for judicial review of certain decisions and directions of the Ontario 
Labour Relations Board (the “‘Board’’) dated June 12, 1985 and November 13, 1985, wherein the 
Board found Cadillac Fairview guilty of an unfair labour practice in prohibiting the respondent, 
Retail, Wholesale and Department Store Union AFL-CIO-CLC (‘‘the union’), from engaging in 
union organizing activity in a shopping centre owned by T.E.C. and managed by Cadillac Fairview. 


The proceedings before the Board arose out of the union’s campaign to organize the employees of 
the T. Eaton Company Limited (“‘Eaton’s’’) at the company’s flagship store in the Eaton Centre in 
downtown Toronto. During the course of the campaign the union lodged a complaint with the 
Board alleging primarily that Eaton’s, and the appellants acting on behalf of Eaton’s, had contra- 
vened s.64 of the Labour Relations Act, R.S.O. 1980, c.228 (“the Act’’) so as to infringe upon the 
freedom accorded employees by s.3 of the Act to join a trade union of their choice and to partici- 
pate in its lawful activities. Section 64 prohibits an employer or a person “acting on behalf of an 
employer” from participating in or interfering with the formation, selection or administration of a 
trade union. The Board, in a detailed and carefully considered decision, unanimously concluded 
that Eaton’s and Cadillac Fairview had acted in violation of s.64, and directed that they permit the 
union to engage in certain limited organizing activities on their respective premises. The appellants 
sought judicial review of the Board’s order but Eaton’s did not. The Divisional Court’s reasons for 
dismissing the application are now reported at (1988), 62 O.R. (2d) 337. 


THE FACTUAL BACKGROUND 


The factual background needed to understand the points in issue in this appeal may be stated 
shortly. The union began organizing the employees of Eaton’s employed at the Eaton Centre in 
March 1984. At that time Eaton’s employed more than 3,000 employees at that location, of whom 
more than one-half were part-time employees. The Eaton Centre is owned by way of leasehold 
interest by T.E.C. T.E.C., in turn, is owned, 60% by Cadillac Fairview, 20% by Toronto-Domin- 
ion Bank and 20% by Eatons. Eaton’s is a tenant of T.E.C. as, of course, are the other merchants 
in the Centre. The property is managed on behalf of T.E.C. by Cadillac Fairview. The positions of 
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these two companies on this appeal are identical. As a matter of convenience, I shall treat Cadillac 
Fairview as though it were also the owner of the shopping centre. 


At the beginning of the organizational campaign, both Eaton’s employees and non-employee 
organizers distributed literature to employees on Eaton’s premises. Eaton’s subsequently took 
objection to what it characterized as the union’s “unauthorized entry” into its store and its ““unau- 
thorized solicitation” of employees during working hours. In May 1984, Eaton’s expressly denied 
the union access or entry into its store premises and put the union on notice that any further atten- 
dance by its representatives or agents to encourage or solicit union support would be regarded as a 
violation of the Trespass to Property Act, R.S.O. 1980, c.511. In light of the company’s threat to 
press charges, the union suspended further in-store organizing attempts. At the same time, the 
union requested a list of names and addresses of potential bargaining unit employees pointing out 
to Eaton’s that “it would not be necessary to attend at your business premises for the purpose of 
communicating with your staff if we had any other means of reaching them’’. This information was 
not forthcoming and the union sought alternative means of communicating with Eaton’s employ- 
ces. 


A feature of Eaton’s store is that none of the employee access points to the store premises abut 
public property. Instead, all access points are within the private property of the Eaton Centre. 
There are two main employee entrances, one through the St. James Mews at the northwest corner 
of the Mall and the other, much more popular one, at the north side of the store off what is 
referred to as “two-below” in the Mall. The entrance is at one end of the Dundas Mall lobby in a 
semi-enclosed area leading to the doors of the Eaton’s store. At the opposite end of the lobby is 
the exit from the northbound subway, and half way across is the escalator coming down from ‘“‘one- 
below’, which contains the exit from the southbound subway. The broad entrance to the store is 
sealed off by a large sliding glass door which is kept open the width of a normal doorway to permit 
employees and other persons having passes to enter prior to the store’s opening at 10:00 a.m. An 
Eaton’s security officer stands at the door to check passes. 


In the summer of 1984, the union began stationing its organizers outside the entrance to Eaton’s at 
the two-below level before the store opened in the morning and after it closed in the evening. The 
organizers communicated with employees by distributing literature to them and greeting them as 
they entered and left the store at that level. The two-below level was used at those times almost 
exclusively by employees of Eaton’s and this activity did not interfere with or obstruct public 
pedestrian traffic. 


Cadillac Fairview objected to the presence of union organizers in the mall and, in particular, to the 
use of the two-below level for organizational purposes. However, for reasons which are not perti- 
nent to this appeal, for some weeks it took no significant steps to exclude the union from the two- 
below level or to prevent it from distributing literature there. Nor did it prevent members of an 
anti-union group called “Stop the Union Now” (S.T.U.N.) from being present in the area during 
this period. By the end of September, 1984, however, Cadillac Fairview decided to reassert com- 
plete control over the property. Accordingly, it notified the union that as of September 28, 1984, 
Cadillac Fairview would not allow union supporters (nor supporters of S.T.U.N.) to congregate or 
assemble in the Dundas Mall area prior to the opening of the Eaton’s store or after it closed. From 
that point on the union’s practice of stationing organizers outside the Eaton’s doors was prohib- 
ited. Although the union made further efforts to communicate with employees while on the appel- 
lant’s premises contrary to the prohibition, those efforts, and the events surrounding them, are 
immaterial to the issues before this court. 


It appears that Cadillac Fairview has a general “‘no solicitation”’ policy applicable to all of the shop- 
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ping centres it manages. As a matter of practice, however, Cadillac Fairview does allow charitable, 
non-profit or public service groups the use of the Eaton Centre at specific times and locations. 
From time to time it also permits tenants to hold functions directly related to their commercial 
activities. Its policy does not contemplate or permit the use of the Centre for union organizing 
activity. The exceptions have been based solely on Cadillac Fairview’s decision as to whether they 
will enhance the commercial purposes of the Eaton Centre or Cadillac Fairview’s image as a “good 
corporate citizen’. 


THE DECISION OF THE ONTARIO LABOUR RELATIONS BOARD 


Cadillac Fairview’s position before the Board was to the effect that the operation of the Eaton 
Centre rested within its sole judgment and that in excluding union representatives it was not “act- 
ing on behalf of” Eaton’s. Cadillac Fairview’s management of the Centre was governed by its own 
commercial interests and its no-solicitation policy was consistent with those interests. Eaton’s, 
Cadillac Fairview submitted to the Board, was no more than a minority shareholder in T.E.C. and 
“just another tenant” in the Centre. As evidence that Cadillac Fairview managed the Centre pur- 
suant to its own independent judgment and not at the direction of Eaton’s, Cadillac Fairview 
pointed to testimony indicating that it did not always take action against union supporters or chal- 
lenge the union in its activities when summoned by Eaton’s. Cadillac Fairview emphasized as basic 
to its position before the Board that, on the law as established in R. v. Peters (1970), 16 D.L.R. 
(3d) 143 (Ont.C.A.), aff'd (1971), 17 D.L.R. (3d) 128 (S.C.C.) and Harrison v. Carswell, [1976] 2 
S.C.R. 200, it is entitled to regulate the use of its property as it sees fit and is not required to justify 
the reasonableness of its conduct. 


The Board dealt at length with the arguments presented by the parties. With respect to Cadillac 
Fairview, the Board found that the company had engaged in an unfair labour practice by prohibit- 
ing the union’s organizing activities. Cadillac Fairview’s no-solicitation policy, in the Board’s view 
interfered with the statutory organizing rights of Eaton’s employees and their access to the union. 
The interference at a time and place where there was no contact with other users of the Eaton Cen- 
tre had no business justification and, the Board concluded, constituted an act ‘‘on behalf of the 
employer Eaton’s and in violation of s.64”. By way of remedy, the Board directed that Cadillac 
Fairview permit employees of Eaton’s “to have unrestricted orderly access to the [union’s] organiz- 
ers at times and in areas of the Mall where normal contact with other users of the Mall does not 
exist 


Before turning to the issues presented in this appeal, it is important to appreciate the basis upon 
which the Board found Cadillac Fairview to be in breach of s.64 of the Labour Relations Act. This 
section provides that: 


64. No employer or employers’ organization and no person acting on behalf of an employer or 
an employers’ organization shall participate in or interfere with the formation, selection or 
administration of a trade union or the representation of employees by a trade union or contrib- 
ute financial or other support to a trade union, but nothing in this section shall be deemed to 
deprive an employer of his freedom to express his views so long as he does not use coercion, 
intimidation, threats, promises or undue influence. 


In reaching its conclusion, the Board proceeded on the basis that the theory of the Act was such 
that the effect of certain conduct may be so clearly foreseeable that an employer may be presumed 
to have intended the consequences of his acts; and once such conduct has been established, the 
onus is upon the employer to come forward with a credible business purpose to justify the conduct. 
That approach, in the Board’s view, is applicable not only to employers, but as well, in the words 
of s.64, to anyone acting ‘‘on behalf of” an employer. “[A]nyone who”, the Board said, ‘“‘acting on 
behalf of an employer, seeks to enforce a policy that has the effect of interfering with employees’ 
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access to information of opportunities for organizing, without a valid business justification, is guilty 
of an unfair labour practice.” Therefore, in the absence of any business justification for Cadillac 
Fairview’s overall restrictions on the activities of the union, the company was presumed to have 
intended the consequences of its acts for purposes of establishing a violation of section 64. 


The Board then asked itself whether, on the facts of this case, Cadillac Fairview could be said to 
have been “acting on behalf of” the employer Eaton’s when it prohibited the organizing activities 
of the union, and whether it had the requisite intent to constitute an unfair labour practice when it 
did so. The Board answered these questions in the affirmative, reasoning that: 


The two respondents [i.e. Eaton’s and Cadillac Fairview] are, to begin with, obviously no 
“strangers” to one another with respect to the shopping-centre here in question. Quite apart 
from Eaton’s 20 per cent holding in the head-leasing company, and its seats on the Board of 
Directors, Cadillac Fairview and Eaton’s operate in the shopping centre in the daily commercial 
relationship of landlord and tenant. Clearly this relationship alone is insufficient to establish that 
any act of Cadillac Fairview which has the effect of benefitting Eaton’s is an act done ‘‘on behalf 
of” Eaton’s, and the approach of the majority of the Court in Harrison v. Carswell would seem 
to underscore this. The Board takes it as established in Harrison that the owner/landlord of a 
shopping mall has an identifiable commercial interest of his own in ensuring generally that traffic 
in the mall is not disrupted nor customers distracted, even by peaceful and orderly forms of 
activity, and where activity occurs which poses a tangible threat to such interest, the landlord 
may well be viewed as acting on his own in taking steps to stop it. Where, however, neither 
interference, nor, indeed, contact with the shopping public can be shown to exist at all, it 
becomes more difficult for the landlord to argue that it is acting pursuant to any interest other 
than that of satisfying the wishes of its tenant (and in this case, its prime tenant in the shopping- 
centre which bears the tenant’s name) in restricting, to the extent that it has, the efforts of those 
seeking to organize the employees of that tenant. 


The Board next referred to a Canada Labour Relations Board decision which distinguished a 
bank’s right to prohibit solicitation by charitable and social organizations from its right to prohibit 
solicitation by a trade union and which held that while the former type of prohibition was com- 
pletely within the purview of the bank, the latter was not. The Board then went on to say: 


It seems to us that Cadillac Fairview is in the same position. If it is found to be a person acting 
“on behalf of” the employer Eaton’s, neither a record of non-discrimination nor a “floodgates” 
kind of argument is available to it as a justification for conduct which patently interferes with the 
statutory organizing rights of Eaton’s employees. Cadillac Fairview’s “defence” in this case, 
therefore, must rest on the risk of actual interference to its commercial interest in the Mall. But 
what is its commercial interest affected when organizers of the complainant seek to carry on 
their statutorily-endorsed activities by attending in the area of the Mall at “2 below” immedi- 
ately outside Eaton’s doors, at a time well before store opening when, to all intents and pur- 
poses, the only persons traversing that Mall area are employees of Eaton’s, or to a much lesser 
extent suppliers, and the only persons raising any detectable complaint about the activity are the 
management personnel of Eaton’s, or other employees of Eaton’s equally unenthusiastic about 
the prospect of Union organization? Such persons in either of those categories are, of course, 
wholly entitled to hold the views they do. But neither of them in the circumstances under con- 
sideration can show any interference with their own legitimate activities, such as would offset 
the importance of access to that Mall area at that hour of the day to the exercise to statutory 
organizing rights. 


The Board found as a fact that Cadillac Fairview, in its broad no-solicitation policy, pursued an 
overall policy of control which was clearly in line with the desires of Eaton’s and that the policy 
lacked a sustainable business justification. More specifically the Board found that: 


... No sustainable business justification has been made out for Cadillac Fairview having sought to 
prohibit organizers for the complainant from standing as they did outside the Eaton’s doors at 2 
below in an area of the Mall otherwise open to the public, at a time when no other members of 
the public at large were in any way interfered with, for the purpose of handing out literature to 
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employees entering the Eaton’s store, without obstructing that entry, or of being available to 
engage in conversation with any employees who so chose. In the absence of such business justifi- 
cation, we find the action of Cadillac Fairview to have been simply an unfair labour practice, in 
violation of section 64 of the Labour Relations Act. 


As noted, Cadillac Fairview unsuccessfully sought judicial review of the Board’s decision in the 
Divisional Court. It now appeals, with leave, the judgment of the Divisional Court. 


THE SCOPE OF JUDICIAL REVIEW 


Before turning to the grounds upon which the appellant seeks to impugn the decision of the Board, 
it is important to make brief reference to the scope of the court’s supervisory authority in an appli- 
cation of this nature. On the basis of a long line of decisions of the Supreme Court of Canada, 
including the pivotal case of Canadian Union of Public Employees, Local 963 v. New Brunswick 
Liquor Corp., [1979] 2 S.C.R. 227 and the Court’s most recent pronouncement on the subject in 
Paccar of Canada Ltd. v. Canadian Association of Industrial, Mechanical and Allied Workers, 
Local 14, released October 26, 1989, it can be taken for the purposes of this appeal that a decision 
of this Board, protected as it is by the strong privative provisions of the Act, is unreviewable unless 
the Board can be found to have erred in interpreting the provisions conferring jurisdiction on it. 
The Board, in s.106(1), has been given “exclusive jurisdiction” to exercise the powers conferred on 
it by or under the Act and “‘to determine all questions of fact or law” that arise in any matter 
before it. The decisions of the Board are to be “final and conclusive” for all purposes and (s.108) 
are not to be subject to review in any court. 


As a matter of legislative policy, the Board, acting within its jurisdiction, has been made a tribunal 
of final resort and all questions of law and fact that fall to be investigated and determined by it 
within that jurisdiction are beyond judicial review. The Board has the right to make errors - the 
right to be wrong - so as long as it has not so misconstrued the provisions of the Act as to embark 
on an inquiry not remitted to it or, put another way, so long as it does not act in a manner “‘so 
patently unreasonable that its construction cannot be supported by the relevant legislation and 
demands intervention by the court upon review”: New Brunswick Liquor Corp., supra, at p.237. If 
the Board has acted within the area of jurisdiction confided to it by the Act, the preclusive effect of 
the privative clause renders its decisions unreviewable even though it may have done something 
wrong within that area. On the other hand, if the Board has made an error which goes to its juris- 
diction or has interpreted its powers in a patently unreasonable manner, the privative clause does 
not operate to oust the court’s supervisory authority or to preclude judicial intervention. The same 
standards of review are applicable to remedial orders made by the Board. 


The court’s function in proceedings of this nature, in sum, is not an appellate function; the court is 
not to review the correctness of Board decisions and directions; the court’s task is to determine 
whether the Board has kept within its proper province and acted within the ambit of its statutory 
jurisdiction. This approach mandates judicial deference and calls for judicial restraint in branding 
as “patently unreasonable”, and hence “jurisdictional”, decisions of this specialized Board on 
which opinions may reasonably differ. 


THE ATTACK ON THE BOARD’S DECISION 
The Board’s decision is attacked on a number of grounds. These resolve themselves essentially into 
two lines of argument. The first involves the Board’s infringement of Cadillac Fairview’s property 


rights; the second, its finding that Cadillac Fairview had ‘“‘acted on behalf of’ Eaton’s. 


1. The property rights argument 
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Cadillac Fairview’s main challenge to both the decision made and the remedy ordered by the 
Board is based on the contention that the Board had no jurisdiction to abrogate or interfere with 
its private property rights. Those rights, it is argued, are absolute and cannot be impaired by the 
Board. In Cadillac Fairview’s submission, it is entitled (apart from leasehold arrangements with 
tenants) to exclude anyone it wishes from the shopping centre for any reason it deems appropriate. 
Cadillac Fairview invokes the traditional common law principle predicated on absolute notions of 
private property that every unauthorized entry upon land in the occupation or possession of 
another constitutes a trespass: Entick v. Carrington (1765), 19 How.St.Tr. 1029. Being in lawful 
possession of the premises, Cadillac Fairview was free to deny entry to persons engaged in union 
organizing activity. Any subsequent intrusion on the premises for this purpose would be an act of 
trespass in violation of the owner and occupant’s private property rights. The reasons motivating 
the prohibition of this activity are irrelevant to the issue. The Board, the argument goes, was sim- 
ply not empowered to override or diminish Cadillac Fairview’s common law rights to property. 
Cadillac Fairview argues that the Board did so by, in effect, granting the union a licence to use the 
shopping mall for the purposes of an organizing campaign. 


Cadillac Fairview contends that it is also entitled to statutory protection against the unpermitted 
use of its property. Section 2(1) of the Trespass to Property Act, supra, provides that: 


2(1) Every person who is not acting under a right or authority conferred by law and who, 


(a) without the express permission of the occupier, the proof of which rests on the defen- 
dant, 


(i) enters on premises when entry is prohibited under this Act, or 


(ii) | engages in an activity on premises when the activity is prohibited under this 
Act; or 


(b) does not leave the premises immediately after he is directed to do so by the occupier 
of the premises or a person authorized by the occupier, 


is guilty of an offence and on conviction is liable to a fine of not more than $1,000.00. 


This argument is predicated on the decisions in R. v. Peters, supra, and Harrison v. Carswell, 
supra, in which similar trespass to property legislation was considered by the Supreme Court of 
Canada. The question in each of those cases was whether persons picketing a tenant of a shopping 
centre were guilty of trespass under the relevant legislation once the owner of the shopping centre 
had withdrawn any invitation they might otherwise have had to be present on the shopping centre 
property. In Peters, the picketing was in furtherance of a boycott against the sale of California 
grapes; in Harrison, it was a furtherance of an existing labour dispute. In each case the trespass 
conviction was upheld. Cadillac Fairview argues that these decisions establish its right to exclude 
those engaged in the union organizational activity without any need to justify its action in doing so. 
More specifically, it argues that on the law as articulated by the majority in Harrison v. Carswell, it 
has, vis-a-vis the union, an absolute right to control the use of the Eaton Centre, and persons using 
the Centre without permission are guilty of trespass and liable both at common law and under the 
Trespass to Property Act. Cadillac Fairview submits that the Board’s decision, being contrary to the 
law, was patently unreasonable, and the Divisional Court should therefore have found jurisdic- 
tional error and granted judicial review. 


Cadillac Fairview takes the further position that the Board would, in any event, have jurisdiction 
to abrogate property rights only if it were given express statutory authority to do so. In support of 
this argument it points to s.11 of the Act, which specifically authorizes union access to an employ- 
er’s property where employees reside on the property and the employer has the right to controls 
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access. In the absence of any similar provision authorizing union access to the property of a person 
“acting on behalf of’ an employer, the Board, it is contended, is not empowered to interfere with 
such property rights. 


2. The argument with respect to the finding that Cadillac Fairview had acted on behalf of Eaton’s 


The basic submission on this branch of the appeal is that there was no evidence before the Board 
reasonably capable of supporting the finding that Cadillac Fairview had “acted on behalf of” 
Eaton’s within the meaning of s.64 and, hence, the Board fell into jurisdictional error. Further, it 
is submitted, there was no jurisdictional foundation for imposing a burden of proof on Cadillac 
Fairview, as the Board allegedly did, to establish either that it was not “acting on behalf of” 
Eaton’s or that it had a valid business justification for its solicitation policy. The argument is that 
the Act does not authorize the Board to shift the burden of proof on an inquiry into an unfair 
labour practice against a person alleged to be “acting on behalf of” an employer as it does as on an 
inquiry involving an employer or employer’s organization. In the latter case, s.89(5) expressly 
imposes the burden of proof that it did not act contrary to the Act on the employer or the employ- 
ers’ organization. In the absence of any such statutory authorization with respect to persons acting 
on behalf of an employer, the Board, Cadillac Fairview states, had no power to create a presump- 
tion or adopt a procedure adverse to Cadillac Fairview’s interests. 


THE PROPERTY RIGHTS ISSUE 


A proper resolution of the property rights issue depends on an analysis of the statutory provisions 
applicable to the unfair labour practices complaint to be determined by the Board. The union’s 
complaint was brought under s.64 of the Act. This section, like similar provisions in other labour 
relations statutes in Canada and elsewhere, uses broad language in prohibiting employers, employ- 
ers’ organizations and persons acting on behalf of an employer or employers’ organization from 
participating in or interfering with the formation, selection or administration of a trade union. The 
conduct that may be violative of s.64 and thus constitute an unfair labour practice is not specifically 
proscribed in the Act. The prohibition is cast in general terms so as to provide employees with 
wide protection from interferences with the rights and freedoms granted them under the Act. 


It is fundamental to the policy underlying the Labour Relations Act that employees have a right of 
self-organization and participation in lawful union activity. Section 3 guarantees that “Every per- 
son is free to join a trade union of his own choice and participate in its lawful activities”. For those 
rights to be meaningful, it is manifest that employees must have access to union communications 
and opportunities for organizational activity. Having given employees the right to decide for them- 
selves whether or not to join a union, the legislature can be assumed to have intended that they be 
permitted to make a free and reasoned choice. Such a choice necessarily implies that employees 
have access to union information free from restrictions that unduly interfere with the flow of infor- 
mation or their freedom of choice. The legislature can also be assumed to have recognized that the 
organizational rights guaranteed by s.3 may come into conflict with traditional property and com- 
mercial rights in a variety of situations. 


While the applicable principles may not differ, it is to be noted that the property rights in issue in 
this appeal are not those of an employer. Eaton’s has not challenged either the Board’s decision 
holding it guilty of an unfair labour practice for applying a blanket no-distribution rule against all 
union literature or the Board’s direction requiring it to permit occasional and very restricted distri- 
bution of union literature in the store premises. The property rights being asserted here are those 
of a third party to the employment relationship - a party who, on the Board’s finding, acted on 
behalf of the employer and in violation of s.64 in enforcing a no-solicitation policy that interfered 
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with the statutory organizing rights of employees and their access to the union at times and in areas 
of the Eaton Centre where normal contact with other users of the Centre did not exist. 


Cadillac Fairview’s connection with the labour relations of Eaton’s and its employees arises, of 
course, out of its ownership and management of the shopping centre in which Eaton’s is located 
and in which th potential bargaining unit employees work. In that sense, it is not a stranger to the 
employment relationship of Eaton’s and its employees or their labour relations. If the employees 
are to exercise the rights contemplated by s.3 it follows, as I said earlier, that they must have rea- 
sonable access to the union and opportunities for organizational activity. The obvious forum for 
such activity is the workplace. It is there, after all, where employees share common interests and 
discuss matters of concern to their employment status; and it is there, and frequently only there, 
where employees whose support is sought by a union are reasonably accessible. Whether other 
means of effective communication or solicitation may be reasonably available to a union is a matter 
for the Board that will depend on a number of readily imaginable factors. 


In the case of Eaton’s, its large work force of full and part-time employees is employed in a store 
wholly located within the Eaton Centre. None of the employee entrances to the store premises 
abut public property; they are all within private property under the control of Cadillac Fairview. If 
employees entered from the public streets, those streets obviously could be used by the union and 
its supporters to distribute literature and solicit employees. As it is, organizing activity on the pub- 
lic streets is impracticable. Employees using the subway need not use the public streets and those 
using the public streets are indistinguishable from others entering the Eaton Centre. If private 
property rights are indeed absolute, the result is that, while the areas of the shopping centre neces- 
sarily used by employees to gain entrance to their work place are functionally equivalent to the 
public streets, the shopping centre itself creates a buffer of private property between employees 
and the union which precludes the exercise of s.3 organizational rights at the entrance to the work 
place where the activity can most effectively be conducted. 


In this case, the Board was faced with a clear conflict of rights - the private property rights of 
Cadillac Fairview on the one hand, and the statutory organizing rights of the employees on the 
other. In weighing those conflicting rights to determine whether s.64 had been contravened, the 
Board, in my opinion, was not obliged as a matter of law to treat Cadillac Fairview property rights 
as absolute. Its responsibility was to apply the general prohibitory language of s.64 to the circum- 
stances which formed the basis of the complaint. In other words, the Board was to decide whether 
Cadillac Fairview’s conduct in prohibiting all organizing activity on its property in the circum- 
stances of this case interfered with the employees’ s.3 rights in such a manner as to constitute an 
unfair labour practice. Section 64, as I noted earlier, is cast in broad terms and the conduct that 
might constitute an interference with the formation, selection or administration of a trade union is 
unspecified. Whether a particular form of conduct violates the section has been left to the judg- 
ment, discretion and expertise of the Board. 


The relationship between the conduct proscribed by s.64 and the rights protected by s.3 mandates 
that the Board, in the exercise of its jurisdiction, resolve conflicts between property rights and 
organizational rights. The resolution of the conflict will turn upon a balancing of those rights with a 
view to arriving at a fair accommodation between the interests sought to be vindicated by the 
assertion of the rights. The enforcement of s.64 must contemplate incursions into the domain of 
private property rights and, as the complaint against Eaton’s illustrates, into the domain of com- 
mercial and business rights as well. In my opinion, notions of absolutism have no place in the 
determination of issues arising under a statute designed to further harmonious labour relations and 
to foster the freedom of employees to join a trade union of their choice. In this area of the law, as 
in so many others, a balance must be struck between competing interests which endeavours to rec- 
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ognize the purposes underlying the interests and seeks to reconcile them in a manner consistent 
with the aims of the legislation. 


In proceeding as it did, the Board acted within the ambit of its jurisdiction. It sought to accommo- 
date the right of access to union communication with the right to exclusive control and possession 
of private property. It examined Cadillac Fairview’s commercial interest in its no-solicitation policy 
in light of the lack of means of communication with employees available to the union off the shop- 
ping centre premises. To the extent that there was no commercial interest that required protection, 
the Board found a violation of the Act and abrogated the no-solicitation rule. Once Cadillac Fair- 
view was found to have no valid business purpose that would justify its interference with the pro- 
tected union activity, its property rights were required to yield, at least to the limited extent 
ordered by the Board, to the employees’ s.3 organizational rights. At the same time, the Board 
recognized that employee rights under s.3, although protected by s.64, are necessarily qualified 
and must be weighed in each case against the rights of an employer or a party acting on his behalf 
to manage and control their property in accordance with their own commercial interests. 


I move now to R. v. Peters, supra, and Harrison v. Carswell, supra. These decisions of the 
Supreme Court of Canada, in Cadillac Fairview’s submission, establish that an owner of a shopping 
centre may, for whatever reason he deems good and sufficient, prohibit union activity on his pri- 
vate property. The Board, it is argued, therefore acted contrary to the law in holding Cadillac Fair- 
view guilty of an unfair labour practice for exercising well-recognized property rights. 


In my respectful opinion, those precedents cannot be read so as to give shopping centre owners the 
unfettered right to control the use of their premises without regard to the provisions of the Labour 
Relations Act. I made brief reference earlier to the factual circumstance out of which the trespass 
prosecutions in Peters and Harrison arose. Clearly, neither of those cases involved a ruling by a 
labour relations board determining whether particular conduct contravened the provisions of the 
labour relations statute which the board was duty-bound to administer and enforce. The issues 
there did not arise within the context of a labour relations statute and were not judged in that 
framework. The Court accordingly was not called upon to resolve, by way of judicial review or 
otherwise, as the Board was in this case, a conflict between private property rights and statutorily- 
protected organizational rights. Moreover, the conduct of the persons found to be trespassers in 
those cases was sought to be justified on common law grounds and was not, as in this case, conduct 
sanctioned by statute. In short, I share the view expressed by Gray J. in his judgment on behalf of 
the Divisional Court that those decisions do not have the effect of “immunizing a mall owner from 
the reach of decisions issued pursuant to the terms of the Labour Relations Act’. 


The American decisions on the subject are instructive, and particularly so since they arise out of 
the same economic and social setting as that in which the issue is presented here. These decisions 
were discussed in some detail by the Board and were obviously helpful to it in formulating the 
approach that it adopted in this and other cases. It is unnecessary to discuss those decisions further 
here. I would only point out that, on an analysis of provisions of the National Labour Relations Act 
(ss.7 and 8(a)(i)) comparable to ss.3 and 64 of our Act, traditional private property rights were 
similarly required to yield to organizational rights. The most frequently cited criterion for balanc- 
ing organizational rights against property rights is that set forth by the Supreme Court of the 
United States in N.L.R.B. v. Babcock & Wilcox Co., 351 U.S. 105 (1956) at p.112 in these terms: 


... Organization rights are granted to workers by the same authority, the National Government, 
that preserves property rights. Accommodation between the two must be obtained with as little 
destruction of one as is consistent with the maintenance of the other. The employer may not affi- 
rmatively interfere with organization; the union may not always insist that the employer aid 
organization. But when the inaccessibility of employees makes ineffective the reasonable attempts 
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by nonemployees to communicate with them through the usual channels, the right to exclude from 
property has been required to yield to the extent needed to permit communication of information 
on the right to organize. [Emphasis added. | 


See also Hudgens v. N.L.R.B., 424 U.S. 507 (1976); Central Hardware Co. v. N.L.R.B., 407 U.S. 
539 (1972). 


It is apparent from what I have said that I find no merit in the appellant’s s.11 argument to which I 
made reference above. That section does not limit the Board’s jurisdiction with respect to non-em- 
ployees or employees who do not reside on an employer’s property. I agree with the Divisional 
Court’s reasons for rejecting the argument. 


In sum, it is my opinion that the Board made no jurisdictional error in rendering the decision and 
granting the remedy it did, notwithstanding that in the result Cadillac Fairview’s property rights 
were infringed. The Board acted throughout within the scope of its statutory authority and cannot 
be said to have exercised its powers in a patently unreasonable manner. There is no basis upon 
which judicial intervention is warranted on this ground and the Divisional Court was correct in so 
holding. 


THE “ACTING ON BEHALF OF” THE EMPLOYER ISSUE 


This brings me to Cadillac Fairview’s secondary line of attack which, as I indicated earlier, centres 
on the application of s.64 to a person allegedly acting “on behalf of’ an employer. The submission 
basically is that there was no evidence before the Board reasonably capable of supporting the 
Board’s finding that Cadillac Fairview had “acted on behalf of’ Eaton’s within the meaning of 
s.64; and that the Board was not empowered, in particular by s.89(5), to create a presumption or 
shift the burden of proof so as to require Cadillac Fairview to establish that it was not “acting on 
behalf of’ Eaton’s or that it did not have the requisite intent for the commission of the unfair 
labour practice. 


In my opinion, the Board did not improperly shift the burden of proof, by means of s.89(5) or oth- 
erwise, nor did it adopt any procedures that were unfair to Cadillac Fairview. I agree with the rea- 
sons of the Divisional Court in this regard. In cases of alleged unfair labour practice where direct 
evidence of motivation is not likely available, the Board is entitled to draw inferences of an under- 
lying improper motive from the conduct itself. The cogency of the inference will depend on the 
totality of the circumstances surrounding the impugned conduct, including the nature of the con- 
duct itself and the explanation for it, if one is forthcoming. In some cases, the harmful effect of the 
conduct, in terms of the rights the Act is designed to protect, may be so clearly foreseeable that a 
party may be presumed to have intended those consequences. As a practical matter, it may then be 
called upon to justify or explain away what may otherwise be presumed to be an improper motive 
by showing that its conduct was in pursuance of a credible business purpose. In any event, these 
are evidentiary or fact-finding matters necessary to the discharge of the Board’s adjudicative func- 
tion and within the area of its expertise. The approach adopted by the Board in the present case is, 
as Gray J. noted, ‘“‘both a necessary and pragmatic response to the requirements of the Act’’. 


Contrary to the appellant’s submission, there was evidence to support the Board’s conclusion that 
Cadillac Fairview had ‘“‘acted on behalf of’ Eaton’s within the meaning of s.64. I would adopt the 
reasons of the Divisional Court in this regard at p.348: 


[T]he Board reached this conclusion after due consideration of the six factors referred to earlier, 
including the evidence of the independent no-solicitation policy. Although this evidence is 
largely circumstantial and inferential, I would add that it is unlikely to be otherwise. Here again, 
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I find that the Board has weighed the evidence and reached a result which cannot be said to be 
patently unreasonable. 


The applicants also argue that the Board based its conclusion on “‘no evidence” and thereby 
committed a jurisdictional error. However, in light of the requirement that there be a complete 
absence of evidence before the courts will intervene: Re Keeprite Workers Independent Union et 
al. and Keeprite Products Ltd. (1980), 29 O.R. (2d), 513 (C.A.); this ground of challenge must 
also fail. 


In sum, the Board had jurisdiction to inquire into the unfair labour practice complaint before it 
and to determine whether Cadillac Fairview was a “person acting on behalf of the employer” in 
contravention of s.64 of the Act. The issues addressed by the Board in reaching its decision and in 
fashioning its remedy were integral to the matters assigned to the Board by its enabling statute. 
Whether this court agrees with the Board’s conclusions or not, the Board did not step outside the 
ambit of its specialized jurisdiction in deciding that Cadillac Fairview had acted on behalf of 
Eaton’s in contravention of s.64, nor did it exercise its powers in so patently unreasonable a man- 
ner as to be incapable of being rationally supported by the Act. Accordingly, there is no basis for 
judicial intervention in this case. 


DISPOSITION 


For these reasons, I am of the opinion that the Divisional Court correctly dismissed the appellant’s 
application for judicial review. I would therefore dismiss the appeal with costs to the respondent 
union. I would make no order as to costs with respect to the Board. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING NOVEMBER 1989 


APPLICATIONS FOR CERTIFICATION 


Bargaining Agents Certified Without Vote 


3021-88-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Pearl Homes 
(Respondent) 


Unit: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham in all sectors of the construction industry, exclud- 
ing the industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman” (2 employees in unit) 


0254-89-R: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers 
(Applicant) v. Flexitallic Services Canada Inc., and Flexitallic (Canada) Inc. (Respondents) 


Unit: “all employees of the respondent working in and out of the County of Lambton, save and except man- 
ager and those above the rank of manager, office, clerical and sales staff’ (4 employees in unit) (Having 
regard to the agreement of the parties) 


1289-89-R: United Brotherhood of Carpenters & Joiners of America, Local 1988 (Applicant) v. Wood Sys- 
tems (Respondent) 


Unit: ‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the County of Lanark, the geo- 
graphic Townships of South Crosby, Bastard, Kitely, Wolford, Oxford (on Rideau) and South Gower and all 
lands north thereof in the United Counties of Leeds and Grenville, save and except non-working foremen and 
persons above the rank of non-working foreman” (8 employees in unit) 


1345-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Leo Alarie & Sons Ltd. 
(Respondent) 


Unit: “‘all employees of the respondent engaged in the operation of cranes, shovels, bulldozers and similar 
equipment and those primarily engaged in the repairing and maintaining of same, employees engaged as sur- 
veyors and construction labourers within a radius of 57 kilometers (approximately 35 miles) of the City of 
Sudbury Federal Building but excluding the industrial, commercial and institutional sector, save and except 
non-working foremen and persons above the rank of non-working foreman” (5S employees in unit) 


1346-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Vince Ryan 
General Contracting (Respondent) 


Unit: ‘“‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all sectors of the construction industry in the Munici- 
pality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and 
Halton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and Traf- 
algar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, 


248 


commercial and institutional sector, save and except non-working foremen and persons above the rank of 
non-working foreman” (2 employees in unit) 


1413-89-R: Canadian Union of Public Employees (Applicant) v. Extendicare Health Services Inc. (Respon- 
dent) 


Unit #1: “all employees of the respondent at the George St. L. McCall Chronic Care Wing of the Queensway 
General Hospital in the Municipality of Metropolitan Toronto, save and except supervisors, persons above 
the rank of supervisor, paramedical personnel, office and clerical employees, persons regularly employed for 
not more than 24 hours per week, students employed during the school vacation period, and persons for 
whom any trade union held bargaining rights as of October 6, 1989” (53 employees in unit) (Having regard to 
the agreement of the parties) (Clarity Note) 


Unit #2: “all employees of the respondent at the George St. L. McCall Chronic Care Wing of the Queensway 
General Hospital in the Municipality of Metropolitan Toronto regularly employed for not more than 24 hours 
per week and students employed during the school vacation period, save and except supervisors, persons 
above the rank of supervisor, paramedical personnel, office and clerical employees and persons for whom any 
trade union hold bargaining rights as of October 6, 1989” (31 employees in unit) (Having regard to the agree- 
ment of the parties) (Clarity Note) 


1420-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Edscha of Canada (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in Niagara Falls, save and except foremen, persons above the rank of 
foreman, office, sales and technical staff, students employed during the school vacation period and persons 
regularly employed for not more than 24 hours per week” (234 employees in unit) (Having regard to the agree- 
ment of the parties) 


1498-89-R: Canadian Union of Public Employees (Applicant) v. The Bruce County Board of Education (Re- 
spondent) 


Unit: ‘“‘all employees of the respondent in the County of Bruce, save and except supervisors, persons above 
the rank of supervisor and persons for whom any trade union held bargaining rights as of September 13, 1989” 
(4 employees in unit) (Having regard to the agreement of the parties) 


1499-89-U: Canadian Union of Public Employees (Applicant) v. St. Vincent de Paul Hospital (Respondent) 


Unit: “‘all lay employees of the respondent in Brockville, save and except supervisors, persons above the rank 
of supervisor, graduate pharmacists, undergraduate pharmacists, graduate dieticians, undergraduate dieti- 
cians, students employed during the school vacation period and employees in bargaining units for which any 
trade union held bargaining rights as of September 13, 1989” (63 employees in unit) (Having regard to the 
agreement of the parties) 


1543-89-R: International Brotherhood of Painters & Allied Trades, Local 1795 Glaziers (Applicant) v. A N H 
Glass Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “all glaziers and glaziers’ apprentices in the employ of the respondent in the industrial, commercial and 
institutional sector of the construction industry in the Province of Ontario and all glaziers and glaziers’ 
apprentices in the employ of the respondent in all other sectors in the the Regional Municipality of Niagara 
and that portion of the Regional Municipality of Haldimand-Norfolk coming within the former County of 
Haldimand, save and except non-working foremen and persons above the rank of non-working foreman”’ (6 
employees in unit) 


1551-89-R: Labourers’ International Union of North America, Local 183 (Applicant) v. York Condominium 
Corporation No. 456 (Respondent) 


Unit: ‘“‘all employees of the respondent engaged in cleaning and maintenance at 3380 Eglinton Avenue East, 
Scarborough, Ontario, including resident superintendents, assistant resident superintendents, save and except 
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property manager, persons above the rank of property manager, office and clerical staff’ (2 employees in 
unit) (Having regard to the agreement of the parties) 


1586-89-R: Service Employees’ International Union, Local 210, Affiliated with Service Employees’ Interna- 
tional Union, AFL:CIO:CLC: (Applicant) v. Saugeen Memorial Hospital (Respondent) 


Unit: “‘all office and clerical employees of the respondent in Southampton, Ontario, save and except supervi- 
sors, persons above the rank of supervisor, Secretary to the Administrator, and the Secretary to the Director 
of Nursing” (11 employees in unit) (Having regard to the agreement of the parties) 


1622-89-R: Canadian Union of Public Employees (Applicant) v. The Hearst District Roman Catholic Sepa- 
rate School Board (Respondent) 


Unit: ‘“‘all employees of the respondent in the District of Hearst, save and except Plant and Maintenance 
Manger and persons above the rank of Plant and Maintenance manager and office’ (10 employees in unit) 
(Having regard to the agreement of the parties) 


1625-89-R: Teamsters Local Union No. 419 (Applicant) v. Arrow Games Inc. (Respondent) 


Unit: ‘“‘all employees of the respondent in Mississauga, save and except supervisors, persons above the rank of 
supervisor and office and sales staff’ (19 employees in unit) (Having regard to the agreement of the parties) 


1627-89-R: The Workers Union of Queen Elizabeth Hospital (Applicant) v. Marriott Corporation of Canada 
Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent in Metropolitan Toronto in its Food and Service Management Divi- 
sion at Hugh MacMillan Medical Centre, save and except supervisors, persons above the rank of supervisor, 
dietitians and student dietitians, office and clerical staff, and employees in bargaining units for which any 
trade union held bargaining rights as of October 2, 1989” (19 employees in unit) (Having regard to the agree- 
ment of the parties) 


1652-89-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Ably Concrete Floor 
Ltd. (Respondent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario and all construction labourers in the 
employ of the respondent in all other sectors in the Counties of Oxford, Perth, Huron, Middlesex, Bruce and 
Elgin, save and except non-working foremen and persons above the rank of non-working foreman” (6 
employees in unit) 


1668-89-R: Carpenters & Allied Workers, Local 27 United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. 744735 Ontario Ltd. New-Tech Building Erectors (Respondent) 


Unit: “‘all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (5 employees in unit) 


1673-89-R: Teamsters Local Union 938 (Applicant) v. Quality Releasing Services Ltd. (Respondent) 


Unit: “‘all office and clerical employees of the respondent at Fort Erie and at Brampton, save and except fore- 
men and supervisors, those above the rank of foreman and supervisor, persons regularly employed for not 
more than 24 hours per week and persons in bargaining units for which any trade union held bargaining rights 
as of October 10, 1989” (4 employees in unit) (Having regard to the agreement of the parties) 
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1678-89-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Centre de Cetirami- 
que et de Marbre Italbec Inc. (Respondent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all sectors of the construction industry in the Regional Municipality of Ottawa- 
Carleton, and the United Counties of Prescott and Russell, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman” (2 
employees in unit) 


1689-89-R: Association of Toronto Secondary School Secretaries (Applicant) v. The Board of Education for 
the City of Toronto (Respondent) 


Unit: “‘all office and clerical employees regularly employed by the respondent in its secondary schools for less 
than 172 hours per week, save and except supervisors, persons above the rank of supervisor and persons cov- 
ered by other Board collective agreements or exclusions thereto” (2 employees in unit) (Having regard to the 
agreement of the parties) 


1699-89-R: Ontario Public Service Employees Union (Applicant) v. Halton Adolescent Support Services (Re- 
spondent) v. Group of Employees (Objectors) 


Unit: ‘“‘all employees of the respondent in the Region of Halton, save and except supervisors, persons above 
the rank of supervisor, office and clerical staff, special project contract workers, and students employed dur- 
ing the school vacation period”’ (33 employees in unit) (Having regard to the agreement of the parties) 


1701-89-R: International Union of Bricklayers & Allied Craftsmen (Applicant) v. Centre de Cetiramique et 
de Marbre Italbec Inc. (Respondent) 


Unit: ‘all marble, tile and terrazzo mechanics, cement masons, resilient floor layers and their helpers in the 
employ of the respondent in the industrial, commercial and institutional sector of the construction industry in 
the Province of Ontario and all marble, tile and terrazzo mechanics, cement masons, resilient floor layers and 
their helpers in the employ of the respondent in all other sectors in the Regional Municipality of Ottawa- 
Carleton, and the United Counties of Prescott and Russell, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (3 employees in unit) 


1714-89-R: Teamsters Local Union No. 879 (Applicant) v. 728400 Ontario Ltd. (Respondent) 


Unit: “all employees of the respondent working at the Lester B. Pearson International Airport in Missis- 
sauga, save and except foremen, those above the rank of foreman, office and sales staff, employees regularly 
employed for not more than 24 hours per week and students employed during the school vacation period” (2 
employees in unit) (Having regard to the agreement of the parties) 


1734-89-R Canadian Union of Public Employees (Applicant) v. The Corporation of the City of Etobicoke 
(Health Unit), (Respondent) 


Unit: “all employees of the respondent at its health department in the City of Etobicoke, save and except 
public health inspector supervisors, nursing supervisors, mental health coordinator, dental coordinator, aids 
health planner; persons above the rank of public health inspector supervisor, nursing supervisor, mental 
health coordinator, dental coordinator and aids health planner; secretary to the medical officer of health; sec- 
retary to the associate medical officer of health; secretary to the director of nursing; secretary to the director 
of inspection; secretary to the dental director; secretary to the business administrator; secretary to the Board 
of Health; administrative assistant [administration services]; senior clerk [administration services]; students 
employed through a cooperative training program with a Community College, University or Ryerson Poly- 
technical Institute; persons regularly employed for not more than 24 hours per week and students employed 
during the school vacation period; and persons for whom any trade union held bargaining rights as of October 
10th, 1989” (45 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 
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1758-89-R: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 46 (Applicant) v. Sandeli Group Inc. (Respondent) 


Unit: “all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in the Province 
of Ontario, and all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ 
of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional Municipali- 
ties of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within 
the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional 
Municipality of Durham, save and except non-working foremen and persons above the rank of non-working 
foreman” (10 employees in unit) 


1771-89-R: Ontario Public Service Employees Union (Applicant) v. The Corporation of the Town of Wasaga 
Beach (Respondent) 


Unit #1: “all employees of the respondent in its Wasaga Beach Ambulance Unit, in the Town of Wasaga 
Beach, save and except supervisors, persons above the rank of supervisor, office and clerical staff, employees 
regularly employed for not more than 24 hours per week, and students employed during the school vacation 
period” (6 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent in its Wasaga Beach Ambulance Unit, in the Town of Wasaga 
Beach, regularly employed for not more than 24 hours per week and students employed during the school 
vacation period, save and except supervisors, persons above the rank of supervisor, office and clerical staff’ 
(7 employees in unit) (Having regard to the agreement of the parties) 


1772-89-R: Ontario Public Service Employees Union (Applicant) v. Strathroy & Area Association for Com- 
munity Living (Respondent) 


Unit #1: “all employees of the respondent in the Town of Strathroy, save and except forepersons, persons 
above the rank of foreperson, office and clerical staff, support employees, monitors, live in personnel, voca- 
tional instructors and maintenance workers” (15 employees in unit) (Having regard to the agreement of the 
parties) (Clarity Note) 


Unit #2: “all employees of the respondent in the Town of Strathroy, save and except supervisors, persons 
above the rank of supervisor, office and clerical staff, monitors, live in personnel, mill workers, labourers, 
assemblers and operators’ (47 employees in unit) (Having regard to the agreement of the parties) (Clarity 
Note) 


1788-89-R: Service Employees’ Union, Local 210 affiliated with Service Employees’ International Union, 
AFL:CIO:CLC: (Applicant) v. La Petite Ecole Daycare Centre (Respondent) 


Unit: “‘all employees of the respondent in the City of Windsor, save and except supervisors and persons above 
the rank of supervisor” (4 employees in unit) (Having regard to the agreement of the parties) 


1804-89-R: United Steelworkers of America (Applicant) v. Dionne Textiles Inc. (Respondent) 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except foreper- 
sons, persons above the rank of foreperson, office, clerical and sales staff’ (23 employees in unit) (Having 
regard to the agreement of the parties) 


1808-89-R: United Food & Commercial Workers International Union, AFL:CIO:CLC: (Applicant) v. Bosh- 
nick Investments Ltd. c.o.b. as Ridley Square I.G.A. (Respondent) 


Unit #1: “all employees of the respondent at its Ridley Square I.G.A. store in the City of St. Catharines, 
save and except deli hostess, department managers, head cashier, office and clerical staff, persons regularly 
employed for not more than 24 hours per week and students employed during the school vacation period” (10 
employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent at its Ridley Square I.G.A. store in the City of St. Catharines 
regularly employed for not more than 24 hours per week and students employed during the school vacation 
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period, save and except deli hostess, department managers, head cashier, office and clerical staff’ (52 employ- 
ees in unit) (Having regard to the agreement of the parties) 


1809-89-R: Niagara Health Care & Service Workers Union, Local 302 Affiliated with the Christian Labour 
Association of Canada (Applicant) v. Lester Shoalts (Respondent) 


Unit #1: “all employees of the respondent at its retirement home(s) in the City of Port Colborne, save and 
except supervisors, persons above the rank of supervisor, office and clerical staff, registered and graduate 
nurses, persons regularly employed for not more than 24 hours per week and students employed during the 
school vacation period” (12 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent at its retirement home(s) in the City of Port Colborne regularly 
employed for not more than 24 hours per week and students employed during the school vacation period, 
save and except supervisors, persons above the rank of supervisor, office and clerical staff, registered and 
graduate nurses ” (22 employees in unit) (Having regard to the agreement of the parties) 


1820-89-R: National Automobile, Aerospace & Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Lamson & Session of Canada Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “‘all employees of the respondent in the City of Mississauga, save and except forepersons, office and 
sales staff, persons regularly employed for not more than 24 hours per week and students employed during 
the school vacation period’’ (43 employees in unit) (Having regard to the agreement of the parties) 


1833-89-R: International Ladies Garment Workers’ Union (Applicant) v. Liz Claiborne Canada Ltd. (Re- 
spondent) 


Unit: “all employees of the respondent in Mississauga, Ontario, save and except supervisors, persons above 
the rank of supervisor, office and sales staff, designers, students employed during the school vacation period 
and persons regularly employed for not more than 24 hours per week” (27 employees in unit) (Having regard 
to the agreement of the parties) 


1841-89-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Bristol Enterprises Ltd. (Respondent) 


Unit: ‘‘all construction labourers in the employ of the respondent in the County of Grey, excluding the indus- 
trial, commercial and institutional sector, save and except non-working foremen and persons above the rank 
of non-working foreman” (2 employees in unit) 


1843-89-R: International Brotherhood of Painters & Allied Trades, Local 1891 (Applicant) v. Viter Drywall 
Inc. (Respondent) 


Unit: “all painters and painters’ apprentices in the employ of the respondent in the industrial, commercial and 
institutional sector of the construction in the Province of Ontario and all painters and painters’ apprentices in 
the employ of the respondent in all other sectors in the Municipality of Metropolitan Toronto, the Regional 
Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Mil- 
ton within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, save and except non-working foremen and persons above the rank of non- 
working foreman” (2 employees in unit) (Clarity Note) 


1937-89-R: Carpenters & Allied Workers, Local 27 United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. Ta-Mari Construction Ltd. (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and car- 
penters’ apprentices in the employ of the respondent in all other sectors in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (2 employees in unit) 
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1943-89-R: Labourers’ International Union of North America, Local 527 (Applicant) v. Boless Inc. (Respon- 
dent) 


Unit: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, and all construction labourers in the 
employ of the respondent in all sectors of the construction industry in the Regional Municipality of Ottawa- 
Carleton, and the United Counties of Prescott and Russell, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman” (2 
employees in unit) 


1949-89-R: International Brotherhood of Electrical Workers, Local 115 (Applicant) v. 520245 Ontario Ltd. 
c.o.b. as McLaren Electric (Respondent) 


Unit: “‘all electricians and electricians’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario and all electricians and 
electricians’ apprentices in the employ of the respondent in all other sectors in the County of Lennox and 
Addington, the County of Frontenac, and the geographic Townships of Rear Leeds and Lansdowne, Rear of 
Yonge and Escott, and all lands south thereof in the United Counties of Leeds and Grenville, save and except 
non-working foremen and persons above the rank of non-working foreman” (4 employees in unit) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


1165-89-R: Canadian Union of Public Employees (Applicant) v. The Corporation of the City of Woodstock 
(Respondent) 


Unit: ‘“‘all employees of the respondent in the City of Woodstock regularly employed for not more than 24 
hours per week and students employed during the school vacation period save and except the chief adminis- 
trative officer, city clerk, assistant clerk, personnel officer, city treasurer, deputy city treasurer, manager of 
accounting, city engineer, deputy city engineer, development commissioner, parking meter supervisor, 
mechanic foreperson, works superintendent, assistant works superintendent, works foreperson, pollution con- 
trol plant superintendent, chief building official, director of community services, development officer, 
museum curator, superintendent of parks and arenas, superintendent of recreation and transit services, 
aquatic supervisor, Perry Street arena supervisor, civic centre supervisor, crossing guard supervisor, transit 
supervisor, fire chief, deputy fire chief, personnel clerk typist, confidential secretaries to the Mayor, the chief 
administrative officer, city engineer, development commissioner and personnel officer and persons for whom 
any trade union held bargaining rights as of July 4, 1989” (115 employees in unit) (Having regard to the agree- 
ment of the parties) 


Number of names of persons on revised voters’ list 81 
Number of persons who cast ballots 55 
Number of ballots marked in favour of applicant DS 
Number of ballots marked against applicant 10 


1465-89-R: London & District Service Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.0., C.L.C. (Appli- 
cant) v. The Sisters of St. Joseph of the Diocese of London in Ontario as owner and operator of St. Joseph’s 
Hospital, Sarnia, Ontario (Respondent) 


Unit #1: “‘all lay employees of the respondent in the City of Sarnia, save and except supervisors, foremen, 
persons above the rank of supervisor, foreman, professional medical staff, graduate nursing staff, undergradu- 
ate nurses, graduate pharmacists, undergraduate pharmacists, graduate dietitians, student dietitians, social 
worker, social work assistants, paramedical personnel, chief engineer, security guards, persons engaged in 
research work, office and clerical staff, persons regularly employed for not more than 24 hours per week and 
students employed during the school vacation period and employees in bargaining units for which any trade 
union held bargaining rights as of Sept. 14, 1989” (140 employees in unit) (Having regard to the agreement of 
the parties) 


Number of names of persons on list as originally prepared by employer 154 
Number of persons who cast ballots 121 
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Number of ballots marked in favour of applicant 80 
Number of ballots marked against applicant 41 


Unit #2: “all lay employees of the respondent in the City of Sarnia regularly employed for not more than 24 
hours per week and students employed during the school vacation period, save and except supervisors, fore- 
men, persons above the rank of supervisor, foreman, professional medical staff, graduate nursing staff, under- 
graduate nurses, graduate pharmacists, undergraduate pharmacists, graduate dietitians, student dietitians, 
social worker, social work assistants, paramedical personnel, chief engineer, security guards, persons engaged 
in research work, office and clerical staff, and employees in bargaining units for which any trade union held 
bargaining rights as of Sept. 14, 1989” (124 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 126 
Number of persons who cast ballots 83 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 68 
Number of ballots marked against applicant 14 


1489-89-R: Canadian Union of Public Employees (Applicant) v. Laidlaw Transit Ltd. (Respondent) 


Unit: “all employees of the respondent at its Paris Division in Brant County, save and except supervisors, 
persons above the rank of supervisor, maintenance and garage staff, office, clerical and sales staff’ (97 
employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on list as originally prepared by employer 97 
Number of persons who cast ballots 84 
Number of ballots marked in favour of applicant 45 
Number of ballots marked against applicant 39 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


0919-89-R: Oxford County Board of Education Office Employees Association (Applicant) v. The Oxford 
County Board of Education (Respondent) v. Ontario Public Service Employees Union (Intervener) 


Unit: ‘‘all office and clerical employees of the respondent in the County of Oxford, save and except supervi- 
sors, persons above the rank of supervisor, secretary to the superintendent of business, secretary to the direc- 
tor of education, affirmative action co-ordinator, persons employed pursuant to a government grant program, 
students employed during the school vacation period and temporary workers” (56 employees in unit) (Having 
regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 96 
Number of persons who cast ballots 89 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 76 
Number of ballots marked in favour of intervener 112 


1141-89-R: Textile Processors, Service Trades, Health Care Professional & Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Alamo Linen Rentals Ltd. (Respondent) v. Group of Employees (Ob- 
jectors) 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
sors, persons above the rank of supervisor, office, sales and accounting staff, drivers, persons regularly 
employed for not more than 24 hours per week and students employed during the school vacation period” (34 
employees in unit) 


Number of names of persons on list as originally prepared by employer 33 
Number of persons who cast ballots 28 
Number of ballots marked in favour of applicant 13 


Number of ballots marked against applicant 15 
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1256-89-R: Graphic Communications International Union, Local 425-C, Niagara Peninsula (Applicant) v. 
Greater Canada Colour Printing (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in the Town of Fort Erie, save and except forepersons, persons above 
the rank of foreperson, office and sales staff’ (271 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on list as originally prepared by employer 2S) 
Number of persons who cast ballots 237 
Number of ballots marked in favour of applicant 133 
Number of ballots marked against applicant 104 


1497-89-R: United Textile Workers of America (Applicant) v. Richelieu Hosiery International Inc. (Respon- 
dent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in Cornwall, save and except supervisors, those above the rank of 
supervisor, mechanics, office and clerical staff’ (57 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on revised voters’ list 60 
Number of persons who cast ballots 49 
Number of ballots marked in favour of applicant Be 
Number of ballots marked against applicant 17 


Applications for Certification Dismissed Without Vote 


0640-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Lisgar Con- 
struction Company, a Division of United Shelters Ltd. (Respondent) 


0811-89-R: The Ontario Provincial Conference of International Union of Bricklayers & Allied Craftsmen 
(Applicant) v. 515827 Ontario Ltd. c.o.b. as The Marble Shop (Respondent) v. Group of Employees (Objec- 
tors) (10 employees in unit) 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


0322-89-R: Milk & Bread Drivers, Dairy Employees, Caterers & Allied Employees, Local No. 647 (Appli- 
cant) v. Frito-Lay Canada Ltd. Frito-Lay Canada, a Division of Pepsi-Cola Canada Ltd. Hostess Food Prod- 
ucts Ltd. The Hostess Frito-lay Company (Respondent) v. Retail, Wholesale & Department Store Union, 
AFL:CIO:CLC: (Intervener) 


Unit: ‘“‘all employees of the respondent in Metropolitan Toronto and Mississauga, save and except route 
supervisors (district sales manager), persons above the rank of route supervisor (district sales manager), office 
staff, working warehouse supervisor, persons regularly employed for not more than 24 hours per week and 
students employed during the school vacation period” (121 employees in unit) 


Number of names of persons on list as originally prepared by employer 121 
Number of persons who cast ballots 102 
Number of spoiled ballots 2 
Number of ballots marked in favour of applicant 12 
Number of ballots marked against applicant 88 


1429-89-R: Textile Processors, Service Trades, Health Care Professional & Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Commonwealth Hospitality Ltd.Hospitalite Commonwealth Ltee. (Re- 
spondent) vy. Group of Employees (Objectors) 


Unit: “‘all employees of the respondent at its hotel located at 970 Dixon Road in the Municipality of Metro- 
politan Toronto, save and except supervisors, persons above the rank of supervisor, office, sales and front 
desk staff, security staff, persons regularly not employed for more than 24 hours per week and students 
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employed during the school vacation period” (155 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on list as originally prepared by employer 164 
Number of persons who cast ballots 137 
Number of segregated ballots cast by persons whose names do not appear on voters’ list 10 
Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 55 
Number of ballots marked against applicant Th 
Ballots segregated and not counted 10 


Applications for Certification Withdrawn 


3156-88-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. The Board of Gover- 
nors of Exhibition Place (Respondent) 


1211-89-R: Association des enseignantes et des enseignants suppléants d’Ottawa-Carleton élémentaire séparé 
(Applicant) v. Ottawa Roman Catholic Separate School Board (Respondent) 


1216-89-R: Association des enseignantes et des enseignants suppletiants d’Ottawa-Carleton eiiletimentaire 
selipar 2i (Applicant) v. Carleton Roman Catholic Separate School Board (Respondent) 


1517-89-R: Canadian Union of Public Employees, Local 1281 (Applicant) v. Carleton University Students’ 
Association Inc. (Respondent) 


1534-89-R: Carpenters & Allied Workers, Local 27 of the United Brotherhood of Carpenters & Joiners of 
America (Applicant) v. Summerwood Products (Respondent) 


1672-89-R: United Steelworkers of America (Applicant) v. Simmons Ltd. (Respondent) 
1674-89-R: Teamsters, Local Union 938 (Applicant) v. Transcocan Releasing Ltd. (Respondent) 


1715-89-R: Teamsters, Local Union 419 (Applicant) v. Classic Cargo Systems Canada Inc.; Livingston Inter- 
national Inc. (Respondents) 


1746-89-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Archie Greco Paving Ltd. (Respondent) 


1777-89-R: Aluminum, Brick & Glass Workers International Union (Applicant) v. Keenan Industries Ltd. 
(Respondent) 


1658-89-R: International Association of Machinists & Aerospace Workers (Applicant) v. Macro Engineering 
Company Ltd. (Respondent) v. Group of Employees (Objectors) 


1971-89-R; 1972-89-R: Labourers’ International Union of North America, Ontario Provincial District Council 
(Applicant) v. Ryder Concrete Forming Specialties Ltd. (Respondent) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


0550-88-R: Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen (Ap- 
plicant) v. 394039 Ontario Corporation c.o.b. as Certified Masons and 647530 Ontario Ltd. c.o.b. as Certified 
Masons (Respondents) (Granted) 


2155-88-R: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Pino Drywall 
Construction Ltd. and Skarlan Enterprises Ltd. (Respondents) (Dismissed) 


2903-88-R: United Brotherhood of Carpenters & Joiners of America, Local 38 (Applicant) v. Maple Leaf Vil- 
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lage Investments Inc. (formerly Foxhead Inn Ltd.) and York-Hannover Hotels Inc. (Respondents) 
(Withdrawn) 


0170-89-R: Ontario Council of the International Brotherhood of Painters & Allied Trades and International 
Brotherhood of Painters & Allied Trades, District Council 46 (Applicants) v. W.G. Gallagher Construction 
Co. and W.G. Gallagher Construction Ltd. (Respondents) (Dismissed) 


0997-89-R: Bricklayers, Masons Independent Union of Canada, Local 1 (Applicant) v. Primus Masonry Ltd. 
and Muro Construction Inc. (Respondents) (Granted) 


1231-89-R: Niagara Health Care & Service Workers Union, Local 302 affiliated with Christian Labour Associ- 
ation of Canada (Applicant) v. Fourth Tower Assets Inc. c.o.b. as Cavendish Manor Retirement Home, Tor- 
group Management Inc., and Senior Care Services Inc. (Respondents) (Granted) 


1330-89-R: International Union of Operating Engineers, Local 793 (Applicant) v. Otter Drainage & Excavat- 
ing Inc.; Otter Equipment & Rentals Ltd. (Respondents) (Granted) 


1515-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Jeda Construc- 
tion Corp. and Kayak Development Ltd. (Respondents) (Granted) 


1516-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Kayak Devel- 
opment Ltd. (Respondent) (Granted) 


1636-89-R: Peterborough Typographical Union, Local 248 Printing, Publishing, & Media Workers Sector of 
the Communications Workers of North America (Applicant) v. Lindsay Post Ltd., and Wilson & Wilson Ltd. 
(Respondents) (Granted) 


1716-89-R: Teamsters, Local Union 419 (Applicant) v. Classic Cargo Systems Canada Inc.; Livingston Inter- 
national Inc. (Respondents) (Withdrawn) 


SALE OF A BUSINESS 


0550-88-R: Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen (Ap- 
plicant) v. 394039 Ontario Corporation c.o.b. as Certified Masons and 647530 Ontario Ltd. c.o.b. as Certified 
Masons (Respondents) (Granted) 


2156-88-R: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Pino Drywall 
Construction Ltd. and Skarlan Enterprises Ltd. (Respondents) (Dismissed) 


2829-88-R: United Food & Commercial Workers International Union, Locals 175 & 633 (Applicant) v. Lob- 
laws Supermarkets Ltd. and Kevin No Frills (Respondents) (Withdrawn) 


2903-88-R: United Brotherhood of Carpenters & Joiners of America, Local 38 (Applicant) v. Maple Leaf Vil- 
lage Investments Inc. (formerly Foxhead Inn Ltd.) and York-Hannover Hotels Inc. (Respondents) 
(Withdrawn) 


0170-89-R: Ontario Council of the International Brotherhood of Painters & Allied Trades and International 
Brotherhood of Painters & Allied Trades, District Council 46 (Applicants) v. W.G. Gallagher Construction 
Co. and W.G. Gallagher Construction Ltd. (Respondents) (Dismissed) 


1515-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Jeda Construc- 
tion Corp and Kayak Development Ltd. (Respondents) (Granted) 


1516-89-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Kayak Devel- 
opment Ltd. (Respondent) (Granted) 
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1615-89-R: A Council of Trade Unions acting and representative & agent of Teamsters Local Union 230, and 
Labourers’ International Union of North America, Local 183 (Applicant) v. Ferma Concrete & Paving Ltd. 
and Ferma Concrete & Paving (1988) Ltd. and Malton Paving (Respondents) (Withdrawn) 


1636-89-R: Peterborough Typographical Union, Local 248 Printing, Publishing, & Media Workers Sector of 
the Communications Workers of North America (Applicant) v. Lindsay Post Ltd., and Wilson & Wilson Ltd. 
(Respondents) (Granted) 


1716-89-R: Teamsters, Local Union 419 (Applicant) v. Classic Cargo Systems Canada Inc.; Livingston Inter- 
national Inc. (Respondents) (Withdrawn) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


1130-89-R: Barry Taunt (Applicant) v. United Food & Commercial Workers International Union, Local 
1000A (Respondent) v. Fisher Scientific Ltd. (Intervener) (22 employees in unit) (Dismissed) 


1466-89-R: Beverley Woods (Applicant) v. Textile Processors, Service Trades, Health Care Professional & 
Technical Employees International Union, Local 351 (Respondent) v. C-Tech Ltd. (Intervener) 


Unit: ‘“‘all employees in Cornwall, save and except supervisors, persons above the rank of supervisor, engi- 
neering, drafting, office, sales and clerical staff” (81 employees in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 81 
Number of persons who cast ballots 76 
Number of ballots marked in favour of respondent 11 
Number of ballots marked against respondent 65 


1519-89-R: John T. Larue (Applicant) v. U.S.W.A., Local 8748 (Respondent) v. Royal Tire Service Ltd. (In- 
tervener) (10 employees in unit) (Granted) 


1651-89-R: Barb Tozak (Applicant) v. Ontario Public Service Employees Union and its Local 221 (Respon- 
dent) (Withdrawn) 


1654-89-R: Heather Broyd et al (Applicant) v. Service Employees’ International Union, Local 204 (Respon- 
dent) v. Lexogest Inc. (Intervener) (Granted) 


1664-89-R: Premier Concrete/Primeau Argo ‘“Employee’s Ashton Plant & Arnprior Plant” David Devlin 
(Applicant) v. Teamsters, Chauffeurs, Warehousemen & Helpers, Local 91 (Respondent) v. Premier Con- 
crete & Primeau Argo, Division of Lake Ontario Cement Ltd. (Intervener) (Withdrawn) 


1742-89-R: Sandra S. Blois (Applicant) v. United Food & Commercial Workers International Union (Re- 
spondent) v. 637532 Ontario Inc. c.o.b. as Plantation Motor Hotel (Intervener) (20 employees in unit) 
(Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 


1693-89-U: Mitsubishi Electronics Industries Canada Inc. (Applicant) v. Communications & Electrical Work- 
ers of Canada and its Local 532 et al (Respondents) (Withdrawn) 


1727-89-U; 1728-89-U; 1729-89-U: Mitsubishi Electronics Industries Canada Inc. (Applicant) v. Communica- 
tions & Electrical Workers of Canada and its Local 532, Jim Counahan, Fred Rutherford, et al (Respondents) 
(Withdrawn) 


1766-89-U: Caterpillar of Canada Ltd. (Applicant) v. National Automobile, Aerospace & Agricultural Imple- 
ment Workers Union of Canada (CAW-Canada) and its Local 252, Td Murphy and members of the respon- 
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dent Local Trade Union employed as salaried employees by Caterpillar of Canada Ltd. (Respondents) 
(Dismissed) 


1819-89-U: The Corporation of the City of Cambridge (Applicant) v. Amalgamated Transit Union, Local 
1608, Russell Abernethy, Raymond Blackmore, and Russell Falkiner (Respondents) (Granted) 


1889-89-U: Textron Colonial Tool Operations A Division of Textron Canada Ltd. [Formerly Ex-Cell-O Cor- 
poration Ltd. Colonial Tool Operations] (Applicant) v. National Automobile, Aerospace & Agricultural 
Implement Workers Union of Canada (CAW-Canada) and its Local 195 et al (Respondents) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 
(CONSTRUCTION INDUSTRY) 


1764-89-U: Sheet Metal Workers’ International Association, Local 30 (Applicant) v. United Association of 
Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the United States & Canada, Local 46 
and D. Clark, Watts & Henderson Ltd., Rexway Sheet Metal Ltd., English & Mould Ltd. (Respondents) 
(Granted) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


2138-87-U: Roxanne Proulx (Complainant) v. C.U.P.E., Local 2274 and Gordon O’Byrne (Respondents) 
(Withdrawn) 


1787-88-U: Canadian Union of Postal Workers (Complainant) v. Elf Von Dehn, Best Cleaners & Contrac- 
tors, Bob Kingsley, Canada Post Corporation (Respondents) (Withdrawn) 


2917-88-U: Martin Shier (Complainant) v. United Paperworkers International Union, Local 1330 (Respon- 
dent) v. Boise Cascade Canada (Intervener) (Dismissed) 


0427-89-U: United Food & Commercial Workers Union, Local 175 (Complainant) v. Hudson Bay Northern 
Stores (Respondent) (Withdrawn) 


0782-89-U: Ontario Nurses’ Association (Complainant) v. The Sisters of St. Joseph of the Diocese of London, 
in Ontario (Respondent) (Granted) 


0824-89-U: Harvey Reizgys (Complainant) v. Shopmen’s Local Union #734 (Respondent) (Withdrawn) 
0898-89-U: Canadian Paperworkers Union (Complainant) v. Hemiwood Ltd. (Respondent) (Withdrawn) 


0952-89-U: Labourers’ International Union of North America, Local 607 (Complainant) v. Kraft Construction 
Company (1978) Ltd. (Respondent) (Withdrawn) 


0956-89-U: United Paperworkers International Union and its Local #92 (Complainant) v. Boise Cascade 
Canada Ltd. (Respondent) v. Canadian Paperworkers Union and its Local 306 (Intervener) (Withdrawn) 


0970-89-U: United Food & Commercial Workers International Union, Local 175 (Complainant) v. Northern 
Stores Inc. (Respondent) (Withdrawn) 


0998-89-U: Steinberg Inc. (Complainant) v. United Food & Commercial Workers International Union, Local 
175, W. E. Hanley, Barry H. Bailey & Jim Crockett (Respondents) (Withdrawn) 


1007-89-U: The Bricklayers, Masons Independent Union of Canada, Local 1 (Complainant) v. Primus 
Masonry Ltd. and Muro Construction Inc. (Respondents) (Granted) 





1045-89-U: Marc Dallaire (Complainant) v. IWA Canada and its local I-2995, and Levesque Plywood Ltd. 
(Respondent) (Withdrawn) 
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1113-89-U: Patrick Huddart & Olaf Ercegovic (Complainants) v. C.A.W., Local 1285 and Bernie Woldenga 
(Respondents) (Dismissed) 


1114-89-U: Shelley Lynn Lusk (Complainant) v. Service Employees International Union, Local 210 (Respon- 
dent) (Dismissed) 


1192-89-U: Ralph John Farkas (Complainant) v. United Food & Commercial Workers International Union, 
Local 175 and Miracle Food Mart, Store #230 (Respondents) (Dismissed) 


1349-89-U: Ontario Public Service Employees Union, Local 664 (Complainant) v. Community Living Tim- 
mins Integration Communautaire (Respondent) (Withdrawn) 


1389-89-U: Hotels, Clubs, Restaurants, Tavern Employees Union, Local 261, Ottawa (Complainant) v. York 
Hannover Hotels Ltd. Skyline Hotel, Ottawa (Respondent) (Withdrawn) 


1552-89-U: Blair Ross (Applicant) v. Tony Spada - Union Representative, Caroline Bloom - Property Man- 
ager (Greenwin), Rene Blake - Superintendent (Greenwin) (Respondents) (Withdrawn) 





1553-89-U: United Brotherhood of Carpenters & Joiners of America, Local 27 (Complainant) v. Rocam Store 
Fixtures (Respondent) (Withdrawn) 


1612-89-U: Gary R. Walsh, President, The United Taxi Alliance of Canada (Complainant) v. Able Atlantic 
Taxi (Respondent) (Withdrawn) 


1621-89-U: David Andrew Gray (Complainant) v. Dixhill Corporation Swift Sure Courier Service Ltd. (Re- 
spondent) (Dismissed) 


1658-89-U: International Association of Machinists & Aerospace Workers (Complainant) v. Macro Engineer- 
ing Company Ltd. (Respondent) v. Group of Employees (Objectors) (Withdrawn) 


1707-89-U: Margaret MacLean (Complainant) v. Bellwoods Park House, The Adult Cerebral Palsy Founda- 
tion (Respondent) (Dismissed) 





1717-89-U: Teamsters Local Union 419 (Complainant) v. Classic Cargo Systems Inc.; Livingston International 
Inc. (Respondents) (Withdrawn) 


1738-89-U: Ronald Marsh (Complainant) v. Ontario Public Service Employees Union; Loyalist College (Re- 
spondents) (Withdrawn) 


1811-89-U: John L. Ray (Complainant) v. Kirk Richardson (Respondent) (Dismissed) 


1832-89-U: Office & Professional Employees International Union, Local 81 (Complainant) v. West Fort Wil- 
liam Credit Union Ltd. (Respondent) (Withdrawn) 


1864-89-U: E. S. Fox Ltd. (Complainant) v. Bob Stoppel et al (Respondents) (Withdrawn) 


1872-89-U: Canadian Brotherhood of Railway, Transport & General Workers (Complainant) v. Charterways 
Transportation Ltd. (Respondent) (Withdrawn) 





1921-89-U: International Ladies Garment Workers Union (Complainant) v. Preston Manufacturing Ltd. (Re- 
spondent) (Withdrawn) 


APPLICATIONS FOR RELIGIOUS EXEMPTION 


1446-89-M: Richard Mansel Horricks (Applicant) v. Teamsters, Chauffeurs, Warehousemen & Helpers, 
Local 91 (Respondent Trade Union) v. Steep Rock Calcite (Respondent Employer) (Dismissed) 
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APPLICATIONS FOR CONSENT TO EARLY TERMINATION OF 
COLLECTIVE AGREEMENT 


1813-89-M: Law Crushed Stone, A Division of Hard Rock Paving Co. Ltd. (Employer) v. Canadian Brother- 
hood of Railway, Transport & General Workers (Trade Union) (Granted) 


1814-89-M: Hard Rock Paving Co. Ltd. (Employer) v. Canadian Brotherhood of Railway, Transport & Gen- 
eral Workers (Trade Union) (Granted) 


TRUSTEESHIP 


T-150-89: United Brotherhood of Carpenters & Joiners of America (Applicant) v. United Brotherhood of 
Carpenters & Joiners of America, Local 93 (Respondent) (Granted) 


JURISDICTIONAL DISPUTES 


2115-85-JD: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers, 
Local 128 (Complainant) v. E. S. Fox Ltd. and United Association of Journeymen & Apprentices of the 
Plumbing & Pipefitting Industry of the United States & Canada, Local 666 (Respondents) (Withdrawn) 


0940-89-JD: Q-Tech Ltd. (Complainant) v. International Association of Heat & Frost Insulators & Asbestors 
Workers, Local 95 (Respondent) (Granted) 


APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


3264-87-M: Corporation of the City of Thunder Bay (Applicant) v. International Brotherhood of Electrical 
Workers, Local 339 (Respondent) (Withdrawn) 


1993-88-M: CUPE, Local 1329 (Applicant) v. Town of Oakville (Respondent) (Granted) 


0512-89-M: Ontario Nurses’ Association (Applicant) v. Queen Elizabeth Hospital, Toronto (Respondent) 
(Withdrawn) 


0951-89-M: CUPE and its Local 831 (Applicant) v. The Corporation of the City of Brampton (Respondent) 
(Withdrawn) 


1017-89-M: Ontario Public Service Employees Union (Applicant) v. Access Community Services Inc. (Re- 
spondent) (Dismissed) 


1018-89-M: Sudbury Memorial Hospital (Applicant) v. Ontario Nurses’ Association (Respondent) (Granted) 
1600-89-M: Ontario Nurses’ Association (Applicant) v. St. Peter’s General Hospital (Respondent) (Granted) 
1601-89-M: Niagara Health Care & Service Workers Union, Local 302 affiliated with the Christian Labour 
Association of Canada (Applicant) v. Fourth Tower Assets Inc. c.o.b. as Cavendish Manor Retirement Home 


and Torgroup Management Inc. and Senior Care Services Inc. (Respondents) (Withdrawn) 


1631-89-M: London & District Service Workers’ Union, Local 220 (Applicant) v. Freeport Hospital (Respon- 
dent) (Withdrawn) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 


1538-89-OH: William A. Shannon (Complainant) v. Keller Pipelines Inc. (Respondent) (Withdrawn) 
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1546-89-OH: Garry Wayne Grimoldby (Complainant) v. Belanger Installations Ltd. (Respondent) 
(Withdrawn) 


1556-89-OH: Scott McNeil (Complainant) v. Benn Iron Foundry (Respondent) (Withdrawn) 


1558-89-OH: Rick Wilson (Complainant) v. Benn Iron Foundry (Respondent) (Withdrawn) 


COLLEGES COLLECTIVE BARGAINING ACT 


3213-88-M: Ontario Public Service Employees Union (Applicant) v. Niagara College of Applied Arts & Tech- 
nology (Respondent) (Withdrawn) 


CONSTRUCTION INDUSTRY GRIEVANCES 


1568-88-G: International Association of Bridge, Structural & Ornamental Ironworkers, Local 700 (Applicant) 
v. Nicholls Radtke Ltd., Union Gas Ltd. (Respondents) (Withdrawn) 


2153-88-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Pino Drywall 
Construction Ltd. (Respondent) (Granted) 


2154-88-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Pino Drywall 
Construction Ltd. and Skarlan Enterprises Ltd. (Respondents) (Dismissed) 


3116-88-G: International Association of Bridge, Structural & Ornamental Ironworkers, Local 721 (Applicant) 
v. Cosnaut Steel Inc. (Respondent) (Granted) 


0060-89-G: International Association of Heat & Frost Insulators & Asbestors Workers, Local 95 (Applicant) 
v. Q-Tech Ltd. (Respondent) (Granted) 


0064-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. M.P.S. Carpen- 
try Services (Respondent) (Dismissed) 


0539-89-G: International Brotherhood of Painters & Allied Trades, Local 205 (Applicant) v. Mack Coatings 
& Sandblasting Ltd. (Respondent) (Granted) 


0599-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2222 (Applicant) v. Ariss Con- 
struction Inc. (Respondent) (Withdrawn) 


0773-89-G: Labourers’ International Union of North America, Local 607 (Applicant) v. Kraft Construction 
Company (1978) Ltd. (Respondent) v. International Union of Operating Engineers, Local 793 (Intervener) 
(Withdrawn) 


0889-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Caledon Metal Rolling Ltd. 
(Respondent) (Granted) 


1061-89-G: Labourers’ International Union of North America, Local 607 (Applicant) v. Kraft Construction 
Company (1978) Ltd. (Respondent) (Withdrawn) 


1341-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Otter Drainage & Excavat- 
ing Inc. (Respondent) (Granted) 


1396-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 46 (Applicant) v. Campbell-Cox Ltd. (Respondent) (Granted) 


1491-89-G: Carpenters & Allied Workers, Local 27 of the United Brotherhood of Carpenters & Joiners of 
America (Applicant) v. P.C.L. Constructor Eastern Inc. (Respondent) (Withdrawn) 
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1640-89-G: Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen (Ap- 
plicant) v. Brun Tile Ltd. c.o.b. as Royal Tile & Terrazzo (Respondent) (Granted) 


1641-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 800 (Applicant) v. An Mar Mechanical & Electrical Contractors Ltd. (Re- 
spondent) (Withdrawn) 


1676-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 46 (Applicant) v. R. L. Coolsaet of Canada Ltd. (Respondent) (Granted) 


1724-89-G: United Brotherhood of Carpenters & Joiners of America, Local 785 (Applicant) v. Helmut Krusc- 
hat (Respondent) (Dismissed) 


1776-89-G: The Ontario Pipe Trades Council of the United Association of Journeymen & Apprentices of the 
Plumbing & Pipefitting Industry of the United States & Canada, Local 71 (‘Local Union 71‘) (Applicant) v. 
Commercial Plumbing & Heating (Ottawa) Ltd. (Respondent) (Granted) 


1794-89-G: Resilient Floor Workers, United Brotherhood of Carpenters & Joiners of America, Local 2965 
(Applicant) v. Calibre Enterprises Ltd. (Respondent) (Granted) 


1831-89-G: Labourers’ International Union of North America, Local 527 (Applicant) v. Duron Ottawa Ltd. 
(Respondent) (Withdrawn) 


1845-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 508 (Applicant) v. Boyer Mechanical, Plumbing & Heating (Respondent) 
(Withdrawn) 


1846-89-G: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local 508 (Applicant) v. Canmec Mechanical Contractors Ltd. (Respondent) 
(Granted) 


1859-89-G: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Sera Construc- 
tion Ltd. (Respondent) (Granted) 


1895-89-G: International Union of Operating Engineers, Local 793 (Applicant) v. Lafontaine’s Excavating 
(Respondent) (Granted) 


1915-89-G: United Brotherhood of Carpenters & Joiners of America, Local 2041 (Applicant) v. Bascelli Con- 
struction Inc. (Respondent) (Granted) 


APPLICATION FOR RECONSIDERATION OF BOARD’S DECISION 


0250-87-R: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Mollenhauer 
Ltd. (Respondent) v. Labourers’ International Union of North America, Local 183 (Intervener #1) v. Metro- 
politan Toronto Apartment Builders Association (Intervener #2) (Dismissed) 


0844-89-R: Ontario Secondary School Teachers’ Federation (Applicant) v. The Hearst Board of Education 
(Respondent) (Dismissed) 


1754-89-U: The Corporation of the City of Cambridge (Applicant) v. Amalgamated Transit Union, Local 
1608, Russell Abernethy, Raymond Blackmore, and Russell Falkiner (Respondents) (Dismissed) 
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Airline Limousine Services Limited, McDonnell-Ronald Limousine Service Limited operating as; 
Re Teamsters Union, Local 938; Re McIntosh Limousine Service Limited; Re Airlift Limousine 
Services Limited; Re Air Cab Limousine Services (1985) Limited; Re Aaroport Limousine Ser- 


WEES Ea bepadabddeed ooRed ce aon c coG Un Cae oe ce AR ae Ca Near naar aanclanditantan earn cacentace sas toneeonrenenenA (May) 
Allied Signal Automotive of Canada Inc.; Re C.A.W.; Re Group of Employees............. (Sept.) 
Amarcord Carpenters Ltd.; Re L.I.U.N.A., Local 183; Re C.J.A., Local 27 (Formerly Local 

BO) coc sep choos ses on Sue ena Anco ene aan Ie nae eee eS ean REN EE Peni on mtn tg Ah umn amie eee (June) 
Ameri-Cana Motel Limited and 603185 Ontario Limited; Re C.J.A., Local 38................. (Oct.) 


Art Gallery of Ontario, The; Re O.P.S.E.U., O.P.S.E.U., Local 535, Ted Loughead, Ed Gor- 
ley, Ruth Jones, Carla Roth, Karen Heffernan, Sharon McGill, Elizabeth Khera, Michael Doug- 
las, Mary Greta, Kerry Kim, Catherine Spence, Jill Cate, Gisela Navia, Bud Johnston, Claira 
EAL OI CA VirMeRe eee a tracites ee aewacranict scale ou cciesisu nite s.cinuisaitcisste apie mnscwauaauesiceemnaemece ese tneme nn cemer cans (June) 


Atway Transport Inc.; Re. I.W.A.; Re Taiga Trucking (Ontario) 1980 Inc.; Re Menroy Trucking 
Inc.; Re Demers & Dargy Transport Inc.; Re Gosselin Trucking; Re Paul Gagnon Trucking; Re 
J. Bernard Trucking; Re Contractors Cleanup Services Limited; Re L.I.U.N.A., Local 706; Re 


Kopka Transport Inc.; Re Paramount Transportation Limited.................cccceseeeeeeeeee eens (Feb.) 
Pam ARLE ANSOOLE MIC. 2c IR Gs Wie Airencsn cits dniechaa sit iesonisncnwiells xd cet abies peapiis «else aati e Os ide tals sale’ (June) 
Bmviaskellueimitedsake ls OIE sr eocal (93). cesses taceeoesseraedneessattensssdeonstcnese ss sere (Apr.) 
Balkos, Paul; Re Lawson Packaging Toronto, A Division of the Lawson Mardon Group Limited 
AAG MGs Coal bal W hap be 0 Yor B30, UY aren cocceteden ascten ane danacenesaodonce AUaed Gata ERA SOO ADE uGnoneouop ese Asane (Sept.) 
Beaverbrook Estates Inc.; Re L.I.U.N.A., Local 183; Re Group of Employees ............... (Apr.) 
Beling Cement Construction Limited; Re L.I.U.N.A., Ontario Provincial District Council; Re 
STOUDIOMEMPIOVEES esesetea sce ace aces eavec cota ve ncccecsdomenwen dacasetecaeosacacsenecmesmemmmnecsaertentess (July) 
Beresford Tavern, 446285 Ontario Limited c.o.b.; Re International Beverage Dispensers’ and 
Seramiaeiy Winter, | oxen ASU Gente 6G) Bil Spc napbenonddscoodbosgens cooncaashonGstoonsenodcqoseoucEoe (May) 
Blue Bell Canada Incorporated; Re A.C.T.W.U.; Re Group of Employees .................... (May) 
Bearaortcucation tor the City of Etobicoke; Re. C.U PE. case... cacexsuecauumn ssc ssnsaneaics (Dec.) 
Bocins Canada Delavillang Divisions Re JI IBeiueS a. taminss sascha pore reese eee tes eee (Dec.) 
Boise Cascade Canada Ltd., and I.B.E.W., Local 1744; Re I.A.M., Lodge 771 ............... (May) 
Brian Chevrolet Oldsmobile Ltd.; Re C.A.W.; Re Group of Employees ....................006 (Apr.) 
Peticcan Const eainteds IRE CAs LOCAL OOO Gr sestane foaten tare: poneesapuaen ses nen ns cat ter cdn etiiaen (May) 


Butcher Engineering Enterprises Limited, The; Re Teamsters, Local Union No. 880........ (Feb.) 
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Butcher Engineering Enterprises Limited, The; Re Teamsters Union, Local 880.............. (Apr.) 
Calligaro Tile Company Limited; Re B.A.C. and The Ontario Provincial Conference of 

Be AcC. wists sccguctesteaaslunslnamainesndeeiede edgsiuais inte adic ceke dace sagsembeeaaudereaeD ft Qiicar Wate taes esemte er anman as (Oct.) 
Calvano Lumber & TrimiCon tds Rei Gal Awe Local 27 secansteeee att ce eee eee arene tear (Apr.) 
Cambridge, Corporation of the City of; Re A.T.U., Local 1608, Russell Abernathy, Raymond 
Blackmore: and Russell Falkiner:245.2ccsscsse seacoast eee (Nov.) 
Canadian Pacific Forest Products Limited; Re 1.U.O.E., Local 865................cccecceceece eens (June) 


Carey’s Restaurants (Dundas) Inc.; Re H.E.R.E., Local 75; Re Group of Employees....... (Mar. ) 


Carter, Mark and Brad Carter; Re S.M.W., Local 539; Re Imperial Insulation & Roofing (1982) 
MAMItE ‘ses te ete gcaneeens eee on sc eeaee a ee Ose MOTE Ca eRe Sect Ratan ne a amine a renente Onemenaeen eee (Feb.) 


Caterpillar of Canada Ltd.; Re C.A.W. and its Local 252, Ted Murphy and members of the 
respondent Local Trade Union employed as salaried employees by Caterpillar of Canada 


EtG nssissncsinastenbigsteatasldncaadesanenctocve soentenuct Scan selaus seus. coMtaee aseemean te tea ceanaa aate aiinc cer ea carer (Nov.) 
Chatelaine Valla Nursing Homes Rei racy Castellana uns: ease eeee eee eee (Aug.) 
Chinook Chemicals|\€ompanys Galvemaire and jRe Es Aw, Omen prensa es seat eeeen esa seene (Oct.) 
Chinook Chemicals| Company, Gallemairerand sRess. AWW nunca teeeeeeseet eee ece mercer (Dec.) 
Coca-Cola Ltd; Re U.E:CoW.; Re Group of Employeesst..:ssaceecrtrees sare ene sacar: (Jan.) 
Coca-Cola Lide Re. CW. Re Group of Employeessaneaaes tare eaneerce ater (May) 
Conrad’ Heating Cos and oe’ Conrad: ReiSsMiaW es locall4jissseste eeeeetee eee eeeacecneeeee serene (May) 


Conseil Scolaire de Langue Franc 
aise d’Ottawa-Carleton (Section Catholique); Re Association des Enseignantes et des Enseig- 


nants Suppleu‘ants d’Ottawa-Carleton Euleu"mentaire Seu"pareu’e ...............:..ceseeeeeees (June) 
Continuous Colour Coat Ltds Re Mark Doucett@e.. ccscrc verses oeacsaaeee tastes eee eee een (Jan.) 
Covello Brothers Limited; Re L.I.U.N.A., Local 837; Re C.J.A., Local 38 .................08 (Feb.) 


Cuddy Food Products Ltd.; Re R.W.D.S.U., AFL:CIO:CLC:; Re U.F.C.W., Local 175 
and U.F.C.W., AFL-CIO-CLC; Re John Henson and 25 Others; Re Deb Johnston and 


Cuddy Food Products, Cuddy Food Products Ltd. and Cuddy International Corporation c.o.b. as 
a Partnership in the Name of; Re R.W.D.S.U., AFL:CIO:CLC:; Re U.F.C.W., Local 175, 
AFLACIO-CEC i iis secant eclosuantpetneganse fat ser ease econ nates toe masa ae ie eee Oa one (June) 


Del Equipment Limited, Del Hydraulics Limited and Edinburgh Electric Limited; Re C.A.W. 
andiits LocaliS03 4 tc destcaseecesosec aes cnacseeecuesadende settee coon eee Cee ace RRR REE eee eee (Jan.) 


Dufferin Construction Company; Re C.J.A., Local 27; Re The Foundation Company of Canada 
Limited; Re L.I.U.N.A., Local 183; Re Dufferin Construction Company, a Division of St. Law- 
rence Cement INC, cpssesscereacsrasiocdvanesotareatnat ones sastnselneraaeen te ontte aaatee eis et vee a aee a eee are (Jan.) 


Dunning Paving Limited, The Crown in Right of Ontario as represented by the Ministry of Trans- 
portation, and; Re O.P.S.E.U.; Re The Crown in right of Ontario as represented by the Ministry 
of Natural Resources, and Barry Lightfoot; Re John Knight and Lorraine Norris c.o.b. as Agassiz 
Forestry/Environmental Services; Re John McCormack; Re Elsie McCormack; Re The Crown in 
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right of Ontario as represented by the Ministry of Govenment Services, and Wayne Forbes c.o.b. 
PPI SS ADILOTIAL SOT VICES o 120521 ne tenor ceise ad Sep CeoeeG ae mead eRe Pane ee Gd a he cozcciea Hate oe (July) 


Dunning Paving Limited, The Crown in Right of Ontario as represented by the Ministry of Trans- 
portation, and; Re O.P.S.E.U.; Re The Crown in right of Ontario as represented by the Ministry 
of Natural Resources, and Barry Lightfoot; Re Smith Forestry Enterprises; Re Hotchkiss For- 
estry Enterprises; Re John Knight and Lorraine Norris c.o.b. as Agassiz Forestry/Environmental 
Services; Re Nicol Seguin; Re John McCormack; Re Elsie McCormack; Re The Crown in right of 
Ontario as represented by the Ministry of Government Services, and Wayne Forbes c.o.b. as 
aMIsen MCIMILEIAIRSET VICES Miter osc ttre cme iaesaoe ontcuseas acne somemonammned is inatdss eas rane comer saaes (Oct.) 


E. S. Fox Limited, Pro Insul Limited, S.M.W., Local 562; Re H.F.I.A., Local 95; Re Ontario 
Sheet Metal Workers’ and Roofers’ Conference; Re Ontario Sheet Metal and Air Handling 
Group ke Wlaster Insulatorsw Association of Ontanollnchessssesescereeeee tere eaeeee ee eee eee (July) 


DES SEOXAIEIMICEC Rem ats" aWe LOCAL GO Saaecacs ocean hone seen sesccocere thot tioes tcoceeceeet other es (July) 


E.M. Carpentry (1982) Limited; Re L.I.U.N.A., Local 183; Re C.J.A., Local 27 (Formerly 
Local 1190); Re Westroyal Carpentry Ltd.; Re Camo Construction; Re B. Bezeau Framing; 

Re Pipau Construction; Re Joeb Construction; Re Lopes Carpentry; Re Oliveira Carpentry 
Contractors; Re Belmonte Carpentry Ltd.; Re Landl Construction; Re Cayouette Framer; 

Re Zemars Carpenters Ltd.; Re Divo Construction; Re P & F Carpentry; Re M. Lanteigne 
CONS EU CEIO Mise panes ene Mase ee ecu arses irs « wis cidinals Gals Salata aalaetis daa dopiaeaicbigina gh aeae Se eemnsusmatoad eee (Aug.) 


Eastern Construction Company Limited; Re The Operative Plasterers’ and Cement Masons’ 
International Association of the United States and Canada, Local 172 Restoration 


SLES DIE I ACKS taeree esetey ea cee terse cera c oats ae dale ssid afslaicateaiedlionlo bale igh tion bUelalasilsloe slntesl satel dualeishle amie enttatss (Nov.) 
Puctesancimo27 UG @anadaincssReG.J- Ac Local 2 /srmamccusustenec serene ee canes eceins (Oct.) 
Electrical Contractors’ Association of Ottawa, The; Re I.B.E.W., Local 586................... (Apr.) 


Ellis-Don Limited; Re C.J.A., Local 27; RE L.I.U.N.A., Local 183; Re The Form Work Council 
of Ontario; Re Metropolitan Toronto Apartment Builders Association; Re Milne & Nicholls 


Brrr ey MIOUED Naver MIC 22. cep stn gaits Aeicelstae date o cen veo euule dues det « cee cain see actoehieeesete (Mar.) 
Empress Graphics Inc., Council of Printing Industries of Canada on behalf of; Re G.C.1.U., 
Local 500M, Lithographers, Mike R. Zajac, Earl McDonnell and Cliff Robinson............. (June) 
Estonian Relief Committee in Canada; Re S.E.I.U., Local 204, affiliated with the S.E.I.U., A.F. 
lee Owe Ge Re Group Of EMPIOVEES Jc..csaic.gso ag naredentisotow suamhedacti sedeuseman satis (May) 
Etobicoke Public Library Board, The Corporation of the City of, The Corporation of the City of 
Biapicokes Re BaA.C 6 Local 2 ass sess Sag ccsininsyice nna vsmaaepnaad sh adaanamossdes mes sacuabseresenec (Sept.) 
hiesak. Charbonneau Construction Enr.; Re C.J.A.; Local 2041 occ sci scsecostecneenawebdereenness (Apr.) 
Ferano Construction Limited; L.I.U.N.A., Local 527, and L.I.U.N.A., Ontario Provincial Dis- 
pee OUNCHY Re ta A oe Local 204 1. pocpicab ans evades sds teen onnmnedeseaaete Ma suateieactupenseactaness (May) 
Pio-c on, Canada ine, he C.A.W., Re Group Of Employees... ..2...s.escereceoesees eect eaaenares (July) 
ig-Coneanadaincr ke © AnWe: ke GIOUp Ol EMpPlOVees a renteecie- eer eee creer aneeet ete ecraee (June) 
Foster Wheeler Limited, L.I.U.N.A., Local 1089 and; Re B.B.F, Local 128 ................... (May) 
Foster Wheeler Limited, L.I.U.N.A., Local 1089 and; Re B.B.F., Local 128 ..............0... (Feb.) 


Four Seasons Drywall Systems and Acoustics Limited; Re L.I.U.N.A., Local 506 and Drywall, 
meoustic, Lathine and Insulation, Local 675:of the-C.J5A.. aGinaiests see ctceten-coceee senses (June) 
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Fram’ Canadauinc; Re CeAawWeakRe Groupiotbmployeesiansasenecasasene erator enemies (Feb.) 


Gloucester, The Corporation of the City of; Re Teamsters Union, Local 91; Re Association of 
Municipal Employees;Re C: UP: Eve vecsperceneees ate seen cee ak ova pein eee dean nan epee (Mar.) 


Gloucester, The Corporation of the City of; Re Teamsters Union, Local 938; Re The Association 
of Municipal Employees sod tasiean qonttieta sue tepeaatanck sos cn cenit een cere seams heraes een een oe (Apr.) 


Gloucester, The Corporation of the City of; Re Teamsters Union, Local 938; Re The Association 
of Municipal Bmployeesiscn,:.cc:ceecear: oer worsen heaws sh eeeo nc amtiantaece rece cs eee tran cae eer ee te (Aug.) 


Goldcrest Furniture Ltd.; Re U.S.W.A.; Re Laundry and Linen Drivers and Industrial Workers, 
Local 847 affiliated with the Teamsters Union; Re Group of Employees......................665 (Mar. ) 


Goldcrest Furniture Ltd.; Re U.S.W.A.; Re Laundry and Linen Drivers and Industrial Workers, 
Local 847 affiliated with the Teamsters Union; Re Group of Employees....................00665 (Apr.) 


Goldcrest Furniture Ltd.; Re Laundry and Linen Drivers and Industrial Workers, Local 847, 
Affiliated with the Teamsters Union; Re Gerardo Mercante, Vincenzo Reda, Franco Bini and 
UGS WAS sssiica Bp ette etaca noes ohne teaak elements ean csc aetipnm eae oes fase elieaioatace as aeisis as teste ee avert (June) 


Goldcrest Furniture Ltd.; Re Laundry and Linen Drivers and Industrial Workers, Local 847, 
Affiliated with the Teamsters Union; Re Gerardo Mercante, Vincenzo Reda, Franco Bini and the 
LO oa eer acetic ce eee Gene ace Garant abr scccns Uncen Gan Ganani a cucdader cunobianuSentiencnumadonencceoose (Sept.) 


Gottcon Contractors Limited, Gottardo Properties (Dome) Inc., Gottardo Properties Limited, 
Gottardo Contracting (1980) Inc., Gottardo Contracting Co. Limited, Gottardo Holdings Com- 
pany Ltd., Gottardo Management Limited and Gottardo Corporation; Re L.I.U.N.A., Local 


PLUS) Son 07 I) Od © Fam) Br oyor7) athens seen ron tact on ASasandeR db aedscaonciince ange dooce boo deundeadctiovemdéudosguosss (July) 
Grant Construction, Division of Malachy Grant and Associates; Re L.I.U.N.A., 

LOCal SOG sai denswncossnisacannapia se qed aoaaecseasimecnon cone satom etna taeeoieee ete te tacit teey ed heroes meme (July) 
Gudelj, Mir: Ivan; ReG.vi.P> Re Canron ING or cie. tesa ae cap atesae naa ae nce eee (Aug.) 
Guild Electric Limited; Re I.U.O.E., Local 793, John Monti, Joseph Kennedy, Mr. Montagnese, 
Mr. Ricciuto;,Re IBEW Construction Council of Ontarios...5.5..c6.<cctsccsar es sess eas (Sept.) 
Hamilton Automatic Vending Company Limited; Re Cement, Lime, Gypsum and Allied Work- 
ers) Division OL the Babb -randults) ocala Opeeneseeaeeeraerettreeteae eee erent eeaetetesee (Mar.) 
Hamilton Yellow Cab Company Limited, Fleet Taxi, Yellow Taxi, Transportation Unlimited 
Inc., DJ; Van Boortictals Re Re Weab:S.Ua au e- Cl ©-Cl Cae raraeececse ace ant anet (Feb.) 
Hillview Farms Limited; Re U.F.C.W., Local 1000A; Re Group of Employees ............... (Mar. ) 
HoteliDieu of St Joseph’siEospitaliot WindsorRe O3NTAGe renceeeeceaesceaniaecmeecee senna (Dec.) 


Humpty Dumpty Foods Limited; Re Milk and Bread Drivers, Dairy Employees, Caterers and 
Allied Employees, Local Union No. 647; Re The Retail, Wholesale Bakery and Confectionery 
Workers’ Union, Local-461 of the .R.W.D.S.U.; AFL: ClO: CLG ae, cos snce.c.sedetmecegnaas cess (Feb.) 


Innopac Inc. Purity Packaging, Progressive Packaging Limited, Condor Laminations; Re Toronto 
Typographical Union, Number 91, Printing Publishing and Media Workers Sector of the Commu- 
nications Workers of North America Ssarcseae senate dacs tee ees eee ee eee senate eene se ee meee (June) 


J.S.H. Mueller Ltd., Electrical Trade Bargaining Agency and Electrical Contractors Association 
of Ontario; Re I.B.E.W., Local 594; RE I.B.E.W., Local 586 and Ken J. Woods............. (June) 


Kalla, Nurdin; Re A.T.U., Local 113; Re Toronto Transit Commission ..................:0.00++ (May) 
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meith Holdsworth Consulting-Ltd.; Re L.IL.U.N.A.,, Local 183:.2..c05.sc.cesecSevesescesstoascasace (June) 
King Glass Limited/King Glass; Re P.A.T., Local 1795 -Glaziers.............cccccseceseeeeceaees (Dec.) 
Bmoortite tarms Limited, ne Ub. C.W, , Local 206). cwepanciey o esnavennanttsaeessehcwnovedacveds (Feb.) 
Aono psi llebarmsyermitedwke Wek: Caw sLocali20Gmeee-teaeeaneettcet cen cetera eaten: (Aug.) 
Brat construction Company (1978) Lid.; Re 1.U.0.E., Local 793... sccscceva0sss see sdancssaeneee (Feb.) 
‘Livienittte AGO re BUS Com rrera pita) tre eI RYO BEI Sel ® Gonqoodaosoducsebcocoscssodesdodes uoncsnodaseoundaoaHeD (June) 
Lindsay, Balford; Re C.A.W., Local 1451; Re Budd Canada Inc. ................0ccecececeeeeeees (Mar.) 


Lonco Construction Limited, Caradon Developments Inc.; Re L.I.U.N.A., Local 1059.....(Mar.) 


VOTES UTES le, O08 0 Se cS a eee a Siero rar a ane eae et (May) 
M. Pickard Construction Co. Ltd.; Re L.I.U.N.A., Ontario Provincial District Council; 

Res ORO ws localu/O3 Re GLOup OL EMPIOVEES manccceccetnaeaercertossermesen tecacaaaes sacar nae (Oct.) 
M.W.M. Construction of Kitchener Limited; Re L.I.U.N.A., Ontario Provincial District 
PCI HI IRC CILOUDIO’ EMIDIOV COS eco ste siecc cement: vsiads gerne dons ast ods eauat castmumenpees ceaceaseseavaaae (June) 
Maccero Construction Limited; Re (i1-UN.A‘ Local 183 0c. ictsci.cietsas cases dreeeeoenerees (Dec.) 
McLean Security, 445733 Ontario Ltd. c.0.b. as; Re U.S.W.A. ...... cc ce cecceceeneeeeeeeeneeeens (Oct.) 
MelnomManutactutin py td ivREeiG AGW). Sect sissies ites oeivae een cen eaecinseee oh ae Maceo meee = (Apr.) 


Metropolitan Life Insurance Company; Re I.U.O.E., Local 796; Re Allen Maintenance 
NE Aiprenrmrt Tae eee ete Nees ccs «ca atnoadutabule swucieasensticigene euheed sete ceseneseoee ur omadsseee ates cone (Feb.) 


Metropolitan Toronto Sewer and Watermain Contractors Association; Re I.U.O.E., Local 793; 
Re Ontario Concrete and Drain Contractors Association; Re L.I.U.N.A., Local 183; Re Team- 
sters’ Union, Local Union 230; Re Metropolitan Toronto Road Builders Association; Re Cana- 
dian Automatic Sprinkler Association; Re U.A., Local 46; Re Ontario Pipe Trades Council of 
U.A.; Re U.A., Local 853; Re Metropolitan Toronto Apartment Builders Association; Re 
Toronto Construction Association, General Contractors Section; Re Sarnia Construction Associ- 
ation; Re Construction Association of Thunder Bay; Re Sudbury Construction Association; Re 
Electrical Power Systems Construction Association; Re Ontario Precast Concrete Manufacturers’ 
Association; Re the Residential Low-Rise Forming Contractors Association of Metropolitan 
Toronto and Vicinity; Re The Heavy Construction Association of Toronto; Re Toronto Housing 
WEADOUIR ULC AUER oe etna at fenisaieee vesace soaensesignstacet aon gn seaay eae ee aa acen en ea ciateos caine (Dec.) 


Mlakar, Maria; Re C.U.P.E., Local 79; Re The Municipality of Metropolitan Toronto ..... (Dec.) 


Mollenhauer Limited; Re C.J.A., Local 27; Re L.I.U.N.A., Local 183; Re Metropolitan Toronto 
AOAC IIPS ULI GELSPASSOCIALION serercus sa renesriic cerns atnseuneer cae accnee ace neoreeneectseceete steerer (Sept.) 


Mollenhauer Limited; Re C.J.A., Local 27; Re L.I.U.N.A., Local 183; Re Metropolitan Toronto 
PACE N TR UECETSEASSOCIALION cokes. tats o.css<cnnnancisseFeeneleescnts spa risGsrosemeemmensteapeenseyi (Nov.) 


Mollenhauer Limited; Re C.J.A., Local 27; Re L.I.U.N.A., Local 183; Re Metropolitan Toronto 
PXDALLINE Nts SLi] derseASSOCIALIONO? tensa setndaedicsecncotscenevtan see sisecenedasemeeemeeunes acres seameraee (Oct.) 


Montreal House, 408762 Ontario Limited o/a; Re H.E.R.E., Local 604 A.F.L.-C.1.0., 
CPE Mey Ae waste ee Mae econ caps teGannetesetinesssocfoncntsagr ech caoceaetepe amtammeee raac area ace se saaces (Jan.) 


Muskoka Board of Education, The; Re O.P.S.T.F.; Re O.S.S.T.F.; Re The Peel Board of 
RRA ce eee och clan pation sisan foneh scdel Miiatee= dk OWeewa eeaonace bade Mewyug eammaaeeeeahon. so MDhe eae aes (July) 


1226 
1246 


972 


1112 


1050 


29 


775 


6 


National Capital Road Builders Association; Re I.U.O.E., Local 793 and Teamsters, Local 91; 
Re The Operating Engineers Employer Bargaining Agency; Re The Labourers Employer Bar- 


Paining AQency est. uiiuscodieetier.nrei sea aaucsawacecoume ee eoaenas a antenae ceaway oaumaeaaes semerne ae omerane (Jan.) 
National Trust; Re Union of Bank Employees (Ontario), Local 2104, Canadian Labour Con- 
gress Re Janeen G.Snare ik .cocns ave tenes ee cs caves te eee ecaciraens arse nna niece ee een ten ae (Apr.) 
New Dominion Stores, The Great Atlantic & Pacific Company of Canada Limited; Re 
ReW.-D:S: Us; Locali414 Re U:E<€.W-, Locals lis tandiO33teresecsist ere cen ee eee eee eee eee (May) 
Niagara Bronze EimitedsRe G.MiPeand Jacks Etskines ctraliameametcesctecee a eaemeeeeae (Aug.) 
Nicholls-Radtke Limited; Re U.A., Local 46 and Bill Weatherup .................scceeceeeee enone (Aug.) 
Northfield Metal Products Ltd.; Re G.M.P. (A.F.L.-C.I.0., C.L.C.); Re Group of 

Employees aia css4. 520 ccntiovs sh a abeanceees cece tee asus dee epee ame oie sence Nae css acne comraenetaeie Mee (Jan.) 
Owe Pipelines Incorporated; Re WrAes Local S00 memes ecesecte eer tener tener eats meet eee (Sept.) 
Ontario Bus Industries Inc.; Re C.A.W.; Re Group of Employees...................cseceeeee eee (Nov.) 


Ontario Hydro; Re The Society of Ontario Hydro Professional and Administrative Employees; 
Re C.U.P.E. - C.L.C. Ontario Hydro Employees Union, Local 1000; Re The Coalition to Stop 
the Certification of the Society on behalf of Certain Employees, Tom Stevens, C.A. Stevenson, 
and Michelle Morrissey-O’ Ryan and George Orr on behalf of Certain Objecting 

Eeriploy ees i aisdae cg cisdeca tee as crates Saws sas dee ts See Pe te ee ere (Feb.) 


Ontario Hydro; Re The Society of Ontario Hydro Professional and Administrative Employees; 
Re C.U.P.E. - C.L.C. Ontario Hydro Employees Union, Local 1000; Re The Coalition to Stop 
the Certification of the Society on behalf of certain employees, Tom Stevens, C.A. Stevenson, 
and Michelle Morrissey-O’ Ryan and George Orr on behalf of certain objecting 

CMIPIOVORS os.ietetan ist canna cote ty, ote Ate Sha cave ean aaah as hea toe a Nir tera ec Re ae re eee (Sept.) 


Ontario Legal Aid Plan, The, under the Administration of the Law Society of Upper Canada & 
Community Legal Education Ontario; Re O.P.S.E.U.; Re The Ontario Association of Legal 
Clinics (“OALC’’) and York Community; Re Community Legal Education Ontario, The Ontario 
Legal Aid Plan under the Administration of the Law Society of Upper Canada and Ross Irwin; 
Re Tenant Hotline Inc.; Re Neighbourhood Legal Services; Re Injured Workers’ 

Consultants'.3/05, casdsenannssee te cone eer ee sae cen ee Pee ane eee Sone eee Re eee merce renee tes (Aug.) 


P & M Electric (1982) Ltd., Northland Electric (Ont.) Limited; Re I.B.E.W., Local 353; Re 
Group of Employees; Re I.B.E.W. Construction Council of Ontario, I.B.E.W., Local 105; Re P 
éoMUBlectnicitinnted=PomicoLloldings meses see tesa meena eaten ea tere eens (June) 


P & M Electric Limited, Pomico Holdings Inc., P & M Electric (1982) Ltd., Northland Electric 
(Ont.) Limited; Re I.B.E.W. Construction Council of Ontario, I.B.E.W., Local 105, I1.B.E.W., 
Local 353 3Re Groupiof Employeeseesaeseciaiec cee tscce steerer enema eeete tase ete tee Cee (Oct.) 


P & M Electric Limited, Pomico Holdings Inc., P & M Electric (1982) Ltd., Northland Electric 
(Ont.) Limited; Re I.B.E.W. Construction Council of Ontario, I.B.E.W., Local 105, I.B.E.W., 
ocal353;Re: Group ohE mploycese. neater eee here ee eee eee oe ete eee (Oct.) 


Philips Air Distribution Lid) Law Divisions; Re © 2A. We. s.n-tag eerie anne ee oanceneenan ee (June) 


Pinkerton’s of Canada Ltd.; Re C.G.A.; Re Richard Bibeault; Re National Protective Services 
Company Limited; Re George Faulkenburg; Re Board of Management for the Metropolitan 
Toronto Zoo; Re International Union United Plant Guards, Local 1962; Re Ron Saxton; Re 
Burns International Security Services Limited; Re Gordon A. Southorn; Re Wackenhut of 
Canada Limited; Re Shane Freeman; Re U.S.W.A.; Re Larry Bishop..............:0cceceeeeeees (July) 


31 


369 


473 
857 
860 


Sy 
976 
1115 


185 


983 


862 


638 


1053 


1064 


642 


783 


feoneer Mechanical Limited; Re UA’, Vocal 46.05) ci0n..8..5-necteti ne seoance te cehetosutecaes.oesties (Mar.) 


Plaza Fibreglas Manufacturing Limited and Plaza Electro-Plating Ltd. and Citron Automotive 
maustresiang saving Gitrony Re US. WAL Mair see sesaese hese nae mene ee eso doe ae ein tae oe (May) 


Quebec and Ontario Paper Company Ltd., C.P.U., Local 84 and; Re I.L.A., Local 1477.... (July) 


Rainscreen Metal Systems Incorporated; Re S.M.W., Local 30 ................0.csceececoeeeseeees (May) 
Beane atDentcis, Ike Gi00Ass LOCAL curcaseticstesdenecr as Meetcacer terete tae ver teemtertieere testes: (Dec.) 
Rexway Sheet Metal Limited, U.A., Local 46 and D. Clark, Watts & Henderson Limited, 
enclishicaMouldmimited Re Ss Mawerleocalys0kererayeesn: a sien seasnen tastes eenec ean ee eene eter (Nov.) 
Rocca, Peter; Re Ontario Catholic Occasional Teachers Association; Re Metropolitan Separate 
SOE MOMNAMES OAT Clin tar Sinerghia bys’ cans enacts 2s cin cc abeanraw avant diate pA adtaetas cde ddSuedsnaealvcihec val (Apr.) 
Ronalt@anadasinen we: GIA SW a. ciPe hb diese ceo hares ree ee eae ae aes ne (Jan.) 
Royce Dupont Poultry Packers; Re U.F.C.W., Local 175, AFL-CIO-CLC; Re Group of 

Ein POV COS erie cee eR aeU insect cite amici cWcisals calcu ants id astestiebice vorereasenemeue umesoncae Seeseds (May) 
Senstar Corporation; Re Salaried Employees Alliance ComDev .................csceeeeeeeeneeeees (Nov.) 


Shearwall Forming (East) Ltd.; Re C.J.A., Local 27; Re the Form Work Council of Ontario; Re 
MRIEIMIALIC OPEUCIUITCS LQ eas ches ac noes Saans snasihsad Sopstich’s case sebeacuinny Son se ene anaaereaaentmmreteeto. (Dec.) 


Simpsons Limited; Re R.W.D.S.U., AFL:CIO:CLC: and its Local 1000................ eee (May) 


Smiths Falls Community Hospital - North Unit, The; Re Independent Canadian Transit Union; 
Re C.U.P.E. and General Workers; Re The Smiths Falls Community Hospital - South 


Mare EOI sd Saal a Ghia les x te vais u's sa ale se nsigss ufedaiaw' sous etaeone Mometinees aatee aie canes (Jan.) 
Spruce Falls Power and Paper Company Limited, C.P.U., Local 89, and; Re Lumber and Saw- 

PPV OURCLS MO RMODN COCAL 299 5 iss dss arent de saie 5d oisiss'sien sic bbe etnosldusiengna uaa vabinustadew'esonsas sitar (June) 
St. Pierre, Jeanne; Re U.A.W., Local 444 and Chrysler Canada Ltd........... ccc eeee eee (Dec.) 
Stebill Limited, Hemmin Mine Service Limited; Re L.I.U.N.A., Local 607..................... (Apr.) 


Steen Contractors Limited, L.I.U.N.A., Local 597 and; Re U.A., Local 463; Re Milne and 
Nicholls/Vanbots Joint Venture; Re L.I.U.N.A., Ontario Provincial District Council; Re Valen- 
tine Enterprises Contracting, a Division of Valentine Developments Limited; Re Metropolitan 
Toronto Sewer and Watermain Contractors Association; Re Ontario General Contractors Associ- 
ation; Re The Ontario Pipe Trades Council of the U.A.; Re Canadian Automatic Sprinkler Asso- 
ciation; Re U.A., Local 853; Re International Brotherhood of Electrical Workers Construction 
Mounciror Ontario ent. vaste sete irae thtcleteg de bs gaat eee aoa tae ae mace Ae ale? (Nov.) 


Steinberg Inc., Miracle Food Mart Division and Oshawa Holdings Limited, c.o.b. as Dutch Boy 


Hoods; Re UFC. W., LOCalsd 75 SA633.5. adic ocucsscsen atu tne temanade tame aeaeracermem tees et ieee (Oct.) 
Stone & Webster Canada Limited; Re B.S.O.I.W., Local 786; Re The Ontario Erectors 

PA SSOCIATION EUs scpipkacs vine ssaushiicete ines tab avans codes shtadndeae dy test aupeere crema Meaaue ees stmane: (July) 
Sudoury qjooma Hospitals Re OLN. A. and O.P.S.E.O ici aiicss scspsnweseedsoccsenasdesentaiass (Apr.) 
SUDTEMe CATDeNIT VINE sO, J sn, LOCAL D/ .cercccuscasresavecone saatsarcstsx exon tohryosssaayacecer (Nov.) 


Tactix Construction Limited; Re C.J.A., Local 27; Re L.I.U.N.A., Local 183................. (Aug.) 


1173 


1066 


804 
390 
1181 


903 
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Thorold I.G.A. Market; Re Sandra Taylor; Re U.F.C.W., Local 175; Re Group of Employees; 
Re U:F.C.W.§ Local 633 Rte. ctccce cccisass costed atten oe ne tia haepoar unaeentenwiceanieescrecadecomes (Aug.) 


Toronto, Department of English University of; Re Dana M. Colarusso; Re C.U.E.W.., 


Toronto, Governing Council of the University of; Re C.U.P.E.; Re Group of Employees.. (May) 


Toronto, The Municipality of Metropolitan; Re I.B.E.W., Local 353; Re The Electrical Trade 
Bargaining Agency of the Electrical Contractors Association of Ontario...................6.006 (Mar.) 


Trans Continental Printing Inc.; Re Teamsters’ Union, Local 91; Re Group of Employees . (Nov.) 


Trdon Limited|ReiGrAawe Re TridombmployeesaW nioneaenacssccssesseseene erase ener. (Mar.) 
U-Need-A Cab: Limited; Re Ri W:D.S-U2sAFL ClO: CEL OAe (rrr eertceces sete eeenan: (Mar.) 
U-Need-A-Cab Limited; Re R.W.D.S.U., AFL:CIO:CLC:; Re 751341 Ontario Ltd. operating as 
M & M Holdings, and M & M Auto Centre South End Cab Ine. ...............ccceceeeeeenee eee ees (Dec.) 
Vaughan Public LibrariesspRei@iU (PLB Wai. wnaseteeec ns tesnasiemtiteatave cds tanner nent (Dec.) 
Venture Industries Canada Ltd.; Re C.A.W.; Re Group of Employees..................:se0000 (Oct.) 
Vibration’Assessment Limited Reyes U-NTA, LocaliG07ieestecseccesasaenecsemeccattcsestiis (Feb.) 
Victor Carpentry Limited; RE L.I.U.N.A., Local 183; Re C.J.A., Local 27.................065 (May) 


Victory Soya Mills; Re Teamsters Union, Local 1247 Chemical, Energy and Allied 
WOPfKETS Bie 55 aks 38.8 Saudade cmes taecee aNavesecsanascecae ancl lotee Mee som saaee enceteas ence amare asemeaeiacte see (June) 


W.G. Gallagher Construction Limited; Re The Ontario Council of P.A.T.; Re P.A.T., District 
Council 46; Re W.G. Gallagher Construction Co. and W.G. Gallagher Construction 


Limited 2c cha sicoseets castvor tines os Sisese caueting oeees OMate caret cies Damemna Seas nema etc ORE et Re ee Re meRP RUNS (Nov.) 
Wallcratt Painting and! Decorating etdesReiPsA local o/maseeeeeere mentee cee aee cee tee (Mar.) 
Warren Steeplejacks Limited, Warren Mechanical Limited, Blastco Corporation; Re S.M.W., 
Local’ 537. ih cethavssarnsasatoayandeas Giaploscescenecatere ac cee tad marae Cham ane tate Sete meenUnecy atts Scat etree (Mar.) 
Westburne Industrial Enterprises Ltd., Nedco, Division of; Re Tish Vassair; Re Teamsters 
Union; Pocal 419 iii ccacss sce ccitewatcek boc ee eee eens eee Te ee eee een (June) 
Westdale Painting & Decorating Ltd); \ReiPlA:T:, Local205 S000... haces eee ee (Sept.) 
Whitby General Hospital?;Re OuNeA cre osncccsea one soe erect asen corse ete Cane eee ae (June) 
Widcormbimitediand' Green-Kinsittds Re Cre Aea ocala ewe rete eet eeen sameeren anne (Jan.) 


Woodstock & District Association for the Mentally Retarded; Re London and District Service 
Workers’ Union, Local 220, S.E.I.U., A.F.L., C.1.0., C.L.C.; Re Group of Employees... (Feb.) 


Wraymar Construction and Rental Sales Ltd.; Re I.U.0O.E., Local 793; Re Group of 
Employees 5.5 .2asscres ottaesanaancdnwsutiocstctaeie dened saceystcen te necanes esenmene Nar eeataead asec te mes awe? (June) 


Zalev Brothers Limited; Re Robert McIntyre; Re U.S.W.A., Local 14045...............ceeeeees (July) 


682 
810 


COURT PROCEEDINGS 


Bay-Tower Homes Company Ltd., Bay-Tower Management Inc., Ledi Properties Inc. , 518270 
Ontario Limited, 554614 Ontario Limited; Re L.I.U.N.A., Local 183, and the Ontario Labour 
RAS) EV ate yers 8keyevee 2 IRN Celt aN byaxer 920 fe Ansa ab anndcontudanodadachidacod sacs saespbontunbacdbadoaabronedoc (June) 


Cadillac Fairview Corporation Limited and T.E.C. Leasholds Limited; Re R.W.D.S.U., AFL- 
CIO-CLC, T. Eaton Company Limited and Ontario Labour Relations Board.................. (Dec.) 


Cuddy Chicks Limited; Re Ontario Labour Relations Board and U.F.C.W., Local 175 .... (Sept.) 


Dellbrook Homes, The Toronto Housing Labour Bureau, Philmor Developments Limited, Mor- 
Alice Construction Limited, Greenpark Homes, Heron Homes, Bramalea Limited, Victoria 
Wood Development Corporation Inc., Two Star Construction Ltd., Michael Reilly, and the 
Ontario Labour Relations Board; Re C.J.A., Local 27; Re L.I.U.N.A., Local 183........... (Mar. ) 


Dellbrook Homes, L.I.U.N.A., Local 183, The Toronto Housing Labour Bureau, Philmor 
Developments Limited, Mor-Alice Construction Limited, Greenpark Homes, Heron Homes, 
Bramalea Limited, Victoria Wood Development Corporation Inc., Michael Reilly, and the 
Ontanoeabourske lations board pee JeAc LOCAlZ/ ncsseecessetncn eee neneeetene nena ee sere (July) 


Double S Construction, Michael Van Landeghem, Tracy Van Landeghem and Terry Van Lande- 
ghem and Terry Manzutti, Ontario Labour Relations Board, 657572 Ontario Inc., c.o.b. as; Re 
L.I.U.N.A., Ontario Provincial District Council, and its affiliated Local Unions L.I.U.N.A., 

MEO CAIS ML SSC Oya aateenctasts curse tae el etet wie ace ects cteccie saicsieas ao wie vos 0 Russe ciguniree aetenlem initmansda asta Mem tees cu eas (June) 


G.P. Construction, 556631 Ontario Limited c.o.b. as; Re I.B.E.W., Local 1687, and the Ontario 
Mee MOEGER LATIONS ES OAT Oe eee oats ke Sioa nck Seta wn cinv ofan ob aiden stlenecmmnens wadeeone mean eomane maaedaea tes (Oct.) 


Hamilton Yellow Cab Limited and Transportation Unlimited Inc.; Re R.W.D.S.U., AFL-CIO- 
Cle andithe Ontario laboumRelations Boards. .1s-ss-tsce cee e eee een ate eee eae seee eee (July) 


Harbridge & Cross Limited; Re Ontario Council of the International Brotherhood of Painters 
andeniuedsiradesrand Ontario labour Relations Board. sessessssosessee te cosese easee sense sees (July) 


Harbridge and Cross Limited; Re Ontario Council of Painters and Allied Trades and Ontario 
HEADOUTRClA TONS BOAT eterna sna saecies «tens neeneinelecensanesaareceesalenasorasstnecnseseeea srarsscstos (Oct.) 


Ministry of Community and Social Services, The Crown in Right of Ontario and Ontario Labour 
a ClaOns OAL we DOUSAS IOV. co. onsen aan. n sins cuaeete jee ohuden at suave terieesuascteaent Soot ee (Mar.) 


Ministry of Community and Social Services, The Crown in Right of Ontario and Ontario Labour 
PC LAtGls ESOAT Cs Re IOUT IAS, LIOYVC iy sien oc sles se ease dene pavesea sencebonlneedcuk aden aseedndiaedseaaed rs (June) 


Ontario Hydro; Re Ontario Labour Relations Board, The Society of Ontario Professional and 
Administrative Employees, C.U.P.E. - C.L.C. Ontario Hydro Employees Union, Local 1000, 
The Coalition to Stop Certification of the Society on behalf of certain Employees, Tom Stevens, 
G@-SestevensonsMichellesviorrssey-OiRyan, George\Orie nsec reasaise teecee est eeeee (June) 


Pinkerton’s of Canada Ltd.; Re O.L.R.B., Richard Bibeault, C.G.A., National Protective Ser- 
vices Company Limited, The Board of Management for the Metropolitan Toronto Zoo, Burns 
International Security Services Limited, Gordon A. Southorn, Wackenhut of Canada Limited, 


695 
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989 


3i5 
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824 


1093 


697 


316 
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698 
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Shane Freeman, U.S.W.A., Larry Bishop, Inco Limited, International Union United Plant 
Guard. Workers of AMerica’.i.c..sgescsacessiatene/etenuaeccraetsepuetlapest socerSuesaisu emanation Aaccuseetacaen (Aug.) 


Plaza Fiberglas Manufacturing Limited, Plaza Electroplating Limited, Citcor Manufacturing Ltd.., 
Sabina Citron, Citron Automotive Division of; Re U.S.W.A. and the Ontario Labour Relations 


Plaza Fibreglas Manufacturing Limited, Sabina Citron, Citron Automotive Division of, Plaza 
Electro-Plating Limited, Citcor Manufacturing Ltd., and the Ontario Labour Relations Board; 
RETUES. Wi As reeociinnanssttnen ontetin cite sieh Seriaiacmsentirteseise otic aie seciasieatte tense seine seniasianciente tease eames (May) 


Windsor, The Board of Education for the City of; Re U.A., Local 552 and Ontario Labour Rela- 
tions Board 52a caagcnsidcsases siinenchoueas van oaett amas he aeeeves pene ieee cos. een ees tee (Feb.) 


Windsor, The Board of Education for the City of; Re U.A., Local 552 and Ontario Labour Rela- 
HONS Board... cho. geste rsoses wasteness reer teens seasenae staenuenantiinersraaemer ammitcrr tau mneareccee ses secer (June) 
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SUBJECT INDEX 1989 


Abandonment - Bargaining Rights - Crown Transfer - Employer - Crown contracting out snow 
plowing, garbage pick-up, janitorial services, marking of trees and provincial park opera- 
tions to individuals, partnerships and corporations - Whether contractors bound by collec- 
tive agreement between union and Crown - Union knew of contracting out soon after it 
began in the early 1980’s - Whether union abandoned bargaining rights - Whether contrac- 
tors need to have employees to be “employers” within the meaning of the Act -Board 
declaring that all contractors bound by collective agreement 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPR - 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE JOHN MCCORMACK; RE ELSIE MCCORMACK; RE THE CROWN 
IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF GOVEN- 
MENT SERVICES, AND WAYNE FORBES C.O.B. AS FORBES JANITORIAL 
SERVICES san acetone seni saa cassastesie staan sepa dabcaicauidts nas datbiaasleindaainsienateideaemeee a debes sates (July) 714 


Abandonment - Bargaining Unit - Certification - Applicant holding bargaining rights for both full 
and part-time employees in 1976 - Applicant agreeing to exclude some of these employees 
from the collective agreements negotiated since then - Applicant not actively seeking to 
represent these employees - Employer arguing that applicant can only regain bargaining 
rights for these people at the bargaining table - Board finding that bargaining rights aban- 
doned - No legal bar to certification application - Certificate issuing 


MONTREAL HOUSE, 408762 ONTARIO LIMITED O/A; RE H.E.R.E., LOCAL 604 
PerAe CL Om ORE Ce ee et, Gta tree, ee eee eas (Jan.) 29 


Abandonment - Construction Industry - Union certified for predecessor company in 1972 - Prede- 
cessor company employing non-union labour for intermittent subsequent construction work 
- Union failing to take reasonable steps to monitor activity at fixed location of predecessor 
company - Board finding abandonment of bargaining rights - Union’s related employer and 
sale of business applications for successor company dismissed 


AMERI-CANA MOTEL LIMITED AND 603185 ONTARIO LIMITED; RE C.J.A., 
TE ATG ee ete coh to eg RN ee eee (Oct.) 1009 


Accreditation - Board able to define unit of employers and satisfy double majority test whether or 
not two of employers included - Accreditation should not be delayed while Board resolves 
issues which do not affect final disposition - Accreditation orders issuing 


METROPOLITAN TORONTO SEWER AND WATERMAIN CONTRACTORS 
ASSOCIATION; RE I.U.0.E., LOCAL 793; RE ONTARIO CONCRETE AND 
DRAIN CONTRACTORS ASSOCIATION; RE L.I.U.N.A., LOCAL 183; RE TEAM- 
STERS’ UNION, LOCAL UNION 230; RE METROPOLITAN TORONTO ROAD 
BUILDERS ASSOCIATION; RE CANADIAN AUTOMATIC SPRINKLER ASSOCI- 
ATION; RE U.A., LOCAL 46; RE ONTARIO PIPE TRADES COUNCIL OF U.A.; 
RE U.A., LOCAL 853; RE METROPOLITAN TORONTO APARTMENT BUILDERS 
ASSOCIATION; RE TORONTO CONSTRUCTION ASSOCIATION, GENERAL 
CONTRACTORS SECTION; RE SARNIA CONSTRUCTION ASSOCIATION; RE 
CONSTRUCTION ASSOCIATION OF THUNDER BAY; RE SUDBURY CON- 
STRUCTION ASSOCIATION; RE ELECTRICAL POWER SYSTEMS CONSTRUC- 
TION ASSOCIATION; RE ONTARIO PRECAST CONCRETE MANUFACTURERS’ 
ASSOCIATION; RE THE RESIDENTIAL LOW-RISE FORMING CONTRACTORS 
ASSOCIATION OF METROPOLITAN TORONTO AND VICINITY; RE THE 
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HEAVY CONSTRUCTION ASSOCIATION OF TORONTO; RE TORONTO HOUS- 
ING LABOUR:BUREAU 84045. Seen Bee nee (Dec.) 1226 


Accreditation - Board finding all employers of journeymen electricians and apprentices for whom 
the Electrical Workers Union has bargaining rights in the residential sector in Board area 
15 and Lanark County constitute a unit of employees appropriate for collective bargaining - 
Accreditation certificate issuing 


ELECTRICAL CONTRACTORS’ ASSOCIATION OF OTTAWA, THE; RE I.B.E.W., 
LOCAL 5868 4 A ee ee ee ee ee (Apr.) 344 


Accreditation - Construction Industry - Practice and Procedure - Board not compiling a Final 
Schedule “‘F’”’ - Schedule consists of employers for whose employees the union has bargain- 
ing rights but who have not employed any of the represented employees within the prior 
year - Neither the number or identity of these employers is a factor in the Board’s determi- 
nation of whether the applicant should be accredited but applicant would have bargaining 
rights for these employers - Issue of whether these employees are bound by the accredita- 
tion order can be determined where a denial of bargaining rights arises in subsequent litiga- 
tion - Unions agreeing to fulfil specific notice obligations and to waive any claim to damages 
in the first claim against each of these employers - Accreditation certificates issued for all 
employers of employees engaged in the operation of heavy equipment and truck drivers in 
the roads, sewers and watermains, and heavy engineering sectors in the Ottawa area 


NATIONAL CAPITAL ROAD BUILDERS ASSOCIATION; RE I.U.0.E., LOCAL 
793 AND TEAMSTERS, LOCAL 91; RE THE OPERATING ENGINEERS 
EMPLOYER BARGAINING AGENCY; RE THE LABOURERS EMPLOYER BAR- 
GAININGIAGENGCY: sc Sistccesosctceetacartctecuencanecctneteet recess etece ne my meter erect earea nem (Jan.) 31 


Adjournment - Certification - Charter of Rights and Freedoms - Issue in certification cases 
involving the effect of the Charter on the security guard provision in the Act - Whether 
Charter issue should be postponed pending the release of the final decision in Cuddy 
Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjournment 
denied - Labour relations considerations favouring expedition 


PINKERTON’S OF CANADA LTD.; RE C.G.A.; RE RICHARD BIBEAULT; RE 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED; RE GOERGE 
FAULKENBURG; RE BOARD OF MANAGEMENT FOR THE METROPOLITAN 
TORONTO ZOO; RE INTERNATIONAL UNION UNITED PLANT GUARDS, 
LOCAL 1962; RE RON SAXTON; RE BURNS INTERNATIONAL SECURITY SER- 
VICES LIMITED; RE GORDON A. SOUTHORN; RE WACKENHUT OF CANADA 
LIMITED; RE SHANE FREEMAN; RE U.S.W.A; RE LARRY BISHOP............ (July) 783 


Adjournment - Certification - Charter of Rights and Freedoms - Judicial Review - Stay - Issue in 
certification cases involving the effect of the Charter on the security guard provision in the 
Act - Whether Charter issue should be postponed pending the release of the final decision 
in Cuddy Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjourn- 
ment denied - Labour relations considerations favouring expedition - Employer bringing 
application for judicial review on the grounds that, inter alia, the Board exceeded its juris- 
diction in attempting to hear a Charter challenge and failed to observe the principles of nat- 
ural justice by forcing the parties to submit to a procedure that would not afford them an 
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opportunity to know the case they had to meet - Judicial review dismissed by Divisional 
Court 


PINKERTON’S OF CANADA LTD.; RE O.L.R.B., RICHARD BIBEAULT, C.G.A., 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED, THE BOARD OF 
MANAGEMENT FOR THE METROPOLITAN TORONTO ZOO, BURNS INTER- 
NATIONAL SECURITY SERVICES LIMITED, GORDON A. SOUTHORN, WACK- 
ENHUT OF CANADA LIMITED, SHANE FREEMAN, U.S.W.A., LARRY BISHOP, 
INCO LIMITED, INTERNATIONAL UNION UNITED PLANT GUARD WORKERS 
PR EAMIE RIGA wet patie tin secs atica duct ei SeEReen ad a) <1 NN), Seneen? (Aug.) 924 


Adjournment - Evidence - First Contract Arbitration - Practice and Procedure - Privilege - Board 
ruling that evidence of discussions between a mediator or conciliation officer and one of the 
parties was not admissible -Discussions involving Board Officer also not admitted - Admis- 
sion would undermine the settlement process and the parties had agreed that the discus- 
sions were without prejudice - Respondent seeking an adjournment to retain other counsel 
because its own counsel would become a witness -Impossible to finish case within 30 day 
time limit - Time limits in section 40a(2) are directory not mandatory - Adjournment 
granted 


DEL EQUIPMENT LIMITED, DEL HYDRAULICS LIMITED AND EDINBURGH 
BLECIRIC LIMITED: RE C.A.W..AND ITS LOCAL 303. stass-sce8 saxon csseyoasea eves (Jan.) 19 


Adjournment - Evidence - Jurisdictional Dispute - Parties - Practice and Procedure - Demolition 
association requesting permission to intervene and asking for an adjournment - Association 
had not filed an intervention, attended the pre-hearing conference, or retained counsel - 
Board denying adjournment - Merits panel to decide intervener status issue - Board limiting 
the evidence of area and employer practice it will admit - Evidence limited to the demoli- 
tion of similar structures in an operating environment in the province of Ontario - Statute 
compelling Board to inquire into work involving the same or similar type of structure in the 
same or similar type of environment 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
HES, SELES a RI eI Ie ee IGI oe NER (Feb.) 128 


Adjournment - Evidence - Witness - Principal of respondent refusing to produce employment 
forms without covering over personal information - No lawful excuse for refusing to 
produce the documents as ordered by the Board - Board stating case to Divisional Court - 
Court ordering Board to give witness another opportunity to produce - Board scheduling 
another hearing at which adjournment request by respondent denied - Witness continuing 
to refuse production - Matter adjourned 


PLAZA FIBREGLAS MANUFACTURING LIMITED AND PLAZA ELECTRO- 
PLATING LTD. AND CITRON AUTOMOTIVE INDUSTRIES AND SABINA CIT- 
RON IRE Cy A ee) Res Res AROS PE te (May) 479 


Bargaining Rights - Abandonment - Crown Transfer - Employer - Crown contracting out snow 
plowing, garbage pick-up, janitorial services, marking of trees and provincial park opera- 
tions to individuals, partnerships and corporations - Whether contractors bound by collec- 
tive agreement between union and Crown - Union knew of contracting out soon after it 
began in the early 1980’s - Whether union abandoned bargaining rights - Whether contrac- 
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tors need to have employees to be “employers” within the meaning of the Act -Board 
declaring that all contractors bound by collective agreement 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE JOHN MCCORMACK; RE ELSIE MCCORMACK; RE THE CROWN 
IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF GOVEN- 
MENT SERVICES, AND WAYNE FORBES C.O.B. AS FORBES JANITORIAL 
SERVICES iisads sigs suuolist te Gah Gipearineh taunt oer eee MeO et eee enn (July) 714 


Bargaining Rights - Certification - First Contract Arbitration - Reconsideration - Trade Union 
Status - Applicant seeking to amend its name - Board permitting name to be amended - No 
prejudice to respondent - First contract application adjourned sine die pending the disposi- 
tion of the union’s request for reconsideration in a certification matter 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206 ........ccscsesesseeeeeees (Aug.) 852 


Bargaining Rights - Construction Industry Grievance - Judicial Review - Whether Painters Union 
acquired bargaining rights by means of a working agreement signed between the Toronto 
Building and Construction Trades Council and Harbridge - Harbridge held bound to Paint- 
ers Union provincial agreement - Breach by Harbridge of sub-contracting clause - Har- 
bridge bringing application for judicial review on the grounds that, inter alia, the Board’s 
interpretation of the working agreement was patently unreasonable - Judicial review dis- 
missed by Divisional Court 


HARBRIDGE & CROSS LIMITED; RE ONTARIO COUNCIL OF THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES AND 
ONTARIO. LABOUR RELATIONS BOARD ici ritex. pasmasasa stains seeseneseranae eee: (July) 824 


Bargaining Rights - Sale of a Business - Company buying patent and assets for security technology 
- Successorship not precluded by failure to buy manufacturing equipment since patents and 
expertise essence of commercial activity - Board finding no difficulty in obtaining equip- 
ment or contracting out - Bargaining rights for “greater Ottawa area” extending to com- 
pany facilities at Carp - Unit description to be interpreted liberally since expansion outside 
Ottawa possible and parties not intending to limit bargaining rights to existing locations - 
Company arguing union constitution not allowing membership of employees of successor in 
sold business - Not necessary for union to show could have been certified to represent 
employees in question - Declaration of successorship and intermingling - Representation 
vote ordered 


SENSTAR CORPORATION; RE SALARIED EMPLOYEES ALLIANCE COMDEV... 
(Nov.) 1159 


Bargaining Unit - Abandonment - Certification - Applicant holding bargaining rights for both full 
and part-time employees in 1976 - Applicant agreeing to exclude some of these employees 
from the collective agreements negotiated since then - Applicant not actively seeking to 
represent these employees - Employer arguing that applicant can only regain bargaining 
rights for these people at the bargaining table - Board finding that bargaining rights aban- 
doned - No legal bar to certification application - Certificate issuing 


MONTREAL HOUSE, 408762 ONTARIO LIMITED O/A; RE H.E.R.E., LOCAL 604 
AF L-GLOS OBE O1e, Corre ccnetece ctr sereteceate cee tee cee ncntener rt cereee meee (Jan.) Hoy 


Bargaining Unit - Certification - Construction Industry - Applicant’s standard construction indus- 
try unit described in terms of journeymen and apprentice electricians - Appropriate to 
include in the unit for certification purposes only employees who are entitled to work in the 


trade pursuant to the Apprenticeship and Tradesmen’s Qualification Act - Redundant to use 
words “‘qualified’’, ‘“‘certified”’ or ‘‘registered”’ to describe either journeymen or apprentice 
electricians 


P & M ELECTRIC (1982) LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE 
I.B.E.W., LOCAL 353; RE GROUP OF EMPLOYEES; RE I.B.E.W. CONSTRUC- 
TION COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105; RE P & M ELECTRIC LIM- 
PPD or ONICOMOROINGS ENG inc ete cete re ates emer etree emt er an ances (June) 


Bargaining Unit - Certification - Construction Industry - Board looking at issue of how S.117(b) 
applies to the issue of which employees should be included on the list of employees - 
S.117(b) not dictating that off-site shop employees must be included in any particular unit - 
Designation order requiring that both on and off-site mechanics be included in an operating 
engineers unit - Gilvesy “‘work done on date of application test” suitable for resolving dis- 
putes with respect to off-site employees 


WRAYMAR CONSTRUCTION AND RENTAL SALES LTD.; RE I.U.0.E., LOCAL 
Poo IROL OP MELOY BE Oi. ttscrectstoscsni eres. tcsbtescaceterereeneamtoonet erent: (June) 


Bargaining Unit - Certification - Construction Industry - Council of trade unions applying under 
s.144(1) for certification for unit including ICI sector - Applicant later requesting that its 
application be amended to one under s.144(3) to exclude the ICI sector - Whether council 
of trade unions can make an application under s.144(3) - Whether applicant attempting to 
gerrymander - Applicant allowed to amend its application 


M.W.M. CONSTRUCTION OF KITCHENER LIMITED; RE L.I.U.N.A., ONTARIO 
PROVINCIAL DISTRICT COUNCIL; RE GROUP OF EMPLOYEEG............... (June) 


Bargaining Unit - Certification - Construction Industry - Dependent Contractor - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


SUPREME CARPENTRY INC? RE'CIVA,, LOCAL 27 ir. cc.ccccrstnettsesseacessonce. (Nov.) 


Bargaining Unit - Certification - Construction Industry - Employer - Employer arguing an “all 
employee”’ unit was appropriate because it engaged in both construction and non-construc- 
tion work with the same work force - Board holding that where a person operates a busi- 
ness in the construction industry a union is entitled to be certified pursuant to the construc- 
tion industry provisions of the Act for the employees engaged in the construction part of 
the business - Employer’s construction and non-construction activities not inextricably tied - 
Appropriate unit one consisting of construction labourers - Employer engaged in the resto- 
ration of the waterproofing capabilities of underground garages - Work considered to be 
repair and not maintenance - Work falling within the construction industry 


KEITH HOLDSWORTH CONSULTING LTD.; RE L.I.U.N.A., LOCAL 183..... (June) 


Bargaining Unit - Certification - Construction Industry - Employer - Whether rebricking of fur- 
nace in a smelter plant is maintenance or construction work - Respondent found to be an 
employer in the construction industry - Certificates issuing 


BRIECAN CONS Ie LIMITED: RE-U- Al LOCAL B00 Te iia saceracwaensecsaseenteraeces (May) 


Bargaining Unit - Certification - Construction Industry - Membership Evidence - Practice and 
Procedure - Respondent making one non-pay allegation - Respondent suggesting the 
Board’s investigation of the membership evidence ought to have extended beyond the 
respondent’s specific allegation - Board does not conduct an investigation unless the mem- 
bership evidence is irregular on its face or it receives specific particularized allegations of 
impropriety - Respondent not permitted to inspect membership evidence - Board satisfied 
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with sufficiency of membership evidence and Form 80 declaration - Board rejecting argu- 
ment that persons other than construction labourers should be included in labourers unit on 
community of interest grounds 


GRANT CONSTRUCTION, DIVISION OF MALACHY GRANT AND ASSOCIATES; 
RE L.LUNiAs LOCAL S06. Ae as AEs eee On een wen eee eee (July) 


Bargaining Unit - Certification - Construction Industry - Plumbers Union seeking clarity note 


indicating that welders working in the plumbing trade were employees in the unit - Board’s 
concern is that persons employed be lawfully so engaged in certification applications relat- 
ing to units described in terms of compulsory certified trades - Welding not a separate trade 
nor the subject of a designation order - Board declining to give clarity note for welders 


O.J. PIPELINES INCORPORATED; RE U.A., LOCAL 800 ...................seeeeeee (Sept.) 


Bargaining Unit - Certification - Construction Industry - Reconsideration - Request that Board 


reconsider its interpretation of the MTABA collective agreement and its decision to allow 
the Carpenters Union to carve out its craft from the concrete forming agreement - Recon- 
sideration dismissed 


ELLIS-DON LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; RE THE 
FORM WORK COUNCIL OF ONTARIO; RE METROPOLITAN TORONTO 
APARTMENT BUILDERS ASSOCIATION; RE MILNE & NICHOLLS LTD.; RE 
MOLEEBNHAUER TIMITED Givin: ceceneedesresccttccensetectnocscaeeestcen ener scamenscaits (Mar.) 


Bargaining Unit - Certification - Construction Industry - Union applying for unit of all labourers 


in the ICI sector province-wide plus all labourers in all other sectors in Board area 8 - 
Employer arguing that labourers in Board area 18 should be included in the unit - Board 
concluding that employees in Board area 18 not properly on employee list 


BEAVERBROOK ESTATES INC.; RE L.I.U.N.A., LOCAL 183; RE GROUP OF 
EMPLOYEES. 20.0 .s€e todas 1 cua tess er ate Oat ae aa se tee ore ce eat aa oe re eee (Apr.) 


Bargaining Unit - Certification - Construction Industry - Union making certification application 


under s.144 for the ICI sector and all other sectors in Board area 26 - Employer having 
employees in Board area 6 - Whether appropriate bargaining unit should be described in 
terms of both Board areas - Union not required to apply for more than one Board area 


BELING CEMENT CONSTRUCTION LIMITED; RE L.I.U.N.A., ONTARIO PRO- 
VINCIAL DISTRICT COUNCIL; RE GROUP OF EMPLOYEES ..................0+0+ (July) 


Bargaining Unit - Certification - Construction Industry - Union seeking to carve out craft unit of 


concrete form workers from broader existing unit - Board reviewing jurisprudence on dis- 
placement applications in construction industry - Board following general practice of allow- 
ing craft to carve out in construction industry and having description of non-ICI portion of 
bargaining unit minor ICI portion 


SHEARWALL FORMING (EAST) LTD.; RE C.J.A., LOCAL 27; RE THE FORM 
WORK COUNCIL OF ONTARIO; RE AUTOMATIC STRUCTURES LTD....... (Dec.) 


Bargaining Unit - Certification - Construction Industry - Whether surveyors should be included in 


operating engineers bargaining unit - Board always describes ICI sector bargaining units in 
a manner consistent with the designation order - Operating engineers designation order 
including surveyors - Board jurisprudence indicating that the applicant has been granted 
differently worded certificates - Both surveyors and operators must be included in a bar- 
gaining unit applied for by the applicant - No clarity note required in that respect 


KRAFT CONSTRUCTION COMPANY (1978) LTD.; RE I.U.0.E., LOCAL 793. (Feb.) 


Bargaining Unit - Certification - Dependent Contractor - Judicial Review - Stay - Board certifying 


union for two units of employees of taxi company, one of owner-operators and the other of 


766 


976 


234 


322 


709 
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drivers - Taxi company bringing motion to stay Board decision - Motion dismissed by 
Supreme Court of Ontario 


HAMILTON YELLOW CAB LIMITED AND TRANSPORTATION UNLIMITED 
INC.; RE R.W.D.S.U., AFL-CIO-CLC AND THE ONTARIO LABOUR RELATIONS 


Bargaining Unit - Certification - Dependent Contractor - Reconsideration - Board certifying 
union for two units, one of owner operators/dependent contractors and the other of drivers 
- Board declining to reconsider its decision 


HAMILTON YELLOW CAB COMPANY LIMITED, FLEET TAXI, YELLOW TAXI, 
TRANSPORTATION UNLIMITED INC., D. J. VAN BOORT ET AL; RE 
Raut UOAETOCIO-CLC tir rcn tus en ee oe (Feb.) 


Bargaining Unit - Certification - Employee - Employer - Whether a practice exists with respect to 
the use of part-time employees sufficient to warrant their exclusion from the bargaining unit 
- Use of part-timers restricted to 1988 - Board satisfied that a practice existed after looking 
at the nature of the business - Employer engaged in the preparation of soil for the home 
garden market - Employer not engaged in the business of agriculture and/or horticulture - 
Certificate issuing 


HILLVIEW FARMS LIMITED; RE U.F.C.W., LOCAL 1000A; RE GROUP OF 
FEMI ES est eee eer Sv, ah ov xnaes des bance ee et ok (Mar.) 


Bargaining Unit - Certification - Employee - Individual riding around with employer’s driver and 
helping to unload materials on an occasional basis - Individual given small sums of money 
or meal in return - Employer arguing that individual was a volunteer rather than an 
employee - Nature of employment relationship analyzed - Board finding that individual was 
a casual employee - Individual placed in unit with single other full-time employee - Certifi- 
cate issuing 


CALYANO LCUMBER:& TRIM CO; LTD.; RE C.J.A., LOCAL 27 ncics.cecsensneenee (Apr.) 


Bargaining Unit - Certification - Employer having main operation in Kingston - Two service 
mechanics working out of Belleville - Whether sufficient community of interest to include 
mechanics in bargaining unit - Board considering Usarco factors and its policy of certifying 
on a municipal-wide basis - Board finding that sufficient overlap of work and integration of 
functions to consider this a case where the policy against cross-municipality bargaining units 
is not applicable - Appropriate unit including both groups of employees 


COCA-COLA LTD,; RE'U.F.C.W.> RE GROUP OF EMPLOYEES 22 .sc0..cc05500+ (Jan.) 


Bargaining Unit - Certification - Employer requesting twenty hour cut-off for full-time unit to 
reflect workplace distinction between permanent and casual employees - Union requesting 
twenty-four hour cut-off and citing reliance during organizing on Board’s twenty-four hour 
“rule” - Board not fettering discretion in taking into account labour relations community’s 
interest in consistency and predictability - Board considering reliance interests, right of self- 
organization, potential for gerrymandering, lack of agreement between parties - Terms of 
employment often unilaterally imposed by employer and may not be reliable indicators of 
community of interest - Effect of employer’s request disenfranchisement of casual employ- 
ees - Standard division not causing serious labour relations problems - Facts not sufficiently 
exceptional to warrant departure from normal practice 


VAUGHAN TOBLIC LIBRARIES RE CUP Biro sreseneareee easmaneas deat ee an (Dec.) 


Bargaining Unit - Certification - Pre-Hearing Vote - Related Employer - Union seeking to repre- 
sent a unit of drivers and owner-operators working ‘“‘under the banner” of the respondent 
airline limousine companies - Three of named respondents declared one employer - 
Request to exclude part-time employees and students rejected - Allegations of voting day 
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and membership irregularities dismissed - Board not ruling on the merits of the argument 
that non-driving brokers should be declared one employer with the named respondents - 
Certificates issuing 


AIRLINE LIMOUSINE SERVICES LIMITED, MCDONNELL-RONALD LIMOU- 
SINE SERVICE LIMITED OPERATING AS; RE TEAMSTERS UNION, LOCAL 938; 
RE MCINTOSH LIMOUSINE SERVICE LIMITED; RE AIRLIFT LIMOUSINE SER- 
VICES LIMITED; RE AIR CAB LIMOUSINE SERVICES (1985) LIMITED; RE 
AAROPORT LIMOUSINE SERVICES ETDii asi tirersecctenccsnssmencsseunstsereaue eras: (May) 395 


Bargaining Unit - Certification - Reconsideration - Union and employer requesting that Board 
amend the street address on the certificate to reflect a change in location - No employee 
raising an objection - No intervening collective agreement - Board agreeing to request in 
these narrow and unique circumstances 


NATIONAL TRUST; RE UNION OF BANK EMPLOYEES (ONTARIO), LOCAL 
2104, CANADIAN LABOUR CONGRESS; RE JANEEN G. SNARE................. (Apr.) 369 


Bargaining Unit - Certification - School Boards and Teachers Collective Negotiations Act - 
Whether supply instructors should be included in a unit of occasional teachers - Evolution 
in collective bargaining practice toward inclusion of supply instructors with occasional 
teachers in a single unit - Unit including both supply instructors and occasional teachers 
appropriate - Certificates issuing 


MUSKOKA BOARD OF EDUCATION, THE; RE O.P.S.T.F.; RE O.S.S.T.F.; RE 
THE PEEL BOARD OF EDUCATION Gir oeenccceescunscecer. caer tecenecanders seasatieeagan (July) 775 


Bargaining Unit - Certification - Union seeking to represent group of drivers owning neither car 
nor plate - Employer arguing unit of all dependent contractors more appropriate - Board 
affirming more than one unit may be appropriate - Unit proposed by union having distinct 
community of interest - “Pure driver’ units recognized elsewhere and not causing serious 
bargaining problems or prejudice to public interest - Board accepting unit proposed by 
union 


U-NEED-A-CAB LIMITED; RE R.W.D.S.U., AFL:CIO:CLC:; RE 751341 ONTARIO 
LTD. OPERATING AS M & M HOLDINGS, AND M & M AUTO CENTRE SOUTH 
END CAB ING? 12 te OO US ea Oe er Ae (Dec.) 1275 


Bargaining Unit - Collective Agreement - Employee - Evidence - Termination - Union arguing 
that bargaining unit included a large number of temporary agency workers - Collective 
agreement describing “all employee”’ unit -Agency workers not included on list at certifica- 
tion - Union never seeking to represent agency workers until termination application filed - 
Board determining that agency workers should not be treated as employees “‘in the unit” 
for purposes of the termination application - Relisted for hearing on issue of voluntariness 


of petition 
WESTBURNE INDUSTRIAL ENTERPRISES LTD., NEDCO, DIVISION OF; RE 
TISH VASSAIR; RE TEAMSTERS UNION, LOCAL 419.......................2.02-0008 (June) 658 


Certification - Abandonment - Bargaining Unit - Applicant holding bargaining rights for both full 
and part-time employees in 1976 - Applicant agreeing to exclude some of these employees 
from the collective agreements negotiated since then - Applicant not actively seeking to 
represent these employees - Employer arguing that applicant can only regain bargaining 
rights for these people at the bargaining table - Board finding that bargaining rights aban- 
doned - No legal bar to certification application - Certificate issuing 


MONTREAL HOUSE, 408762 ONTARIO LIMITED O/A; RE H.E.R.E., LOCAL 604, 
AF. LECIORO FLAC CM. 20) 2hRe” AO Oe SEN ney DUR Eee (Jan.) 29 


Certification - Adjournment - Charter of Rights and Freedoms - Issue in certification cases 


19 


involving the effect of the Charter on the security guard provision in the Act - Whether 
Charter issue should be postponed pending the release of the final decision in Cuddy 
Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjournment 
denied - Labour relations considerations favouring expedition 


PINKERTON’S OF CANADA LTD.; RE C.G.A.; RE RICHARD BIBEAULT; RE 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED; RE GOERGE 
FAULKENBURG; RE BOARD OF MANAGEMENT FOR THE METROPOLITAN 
TORONTO ZOO; RE INTERNATIONAL UNION UNITED PLANT GUARDS, 
LOCAL 1962; RE RON SAXTON; RE BURNS INTERNATIONAL SECURITY SER- 
VICES LIMITED; RE GORDON A. SOUTHORN; RE WACKENHUT OF CANADA 
LIMITED; RE SHANE FREEMAN; RE U.S.W.A; RE LARRY BISHOP............ (July) 783 


Certification - Adjournment - Charter of Rights and Freedoms - Judicial Review - Stay - Issue in 
certification cases involving the effect of the Charter on the security guard provision in the 
Act - Whether Charter issue should be postponed pending the release of the final decision 
in Cuddy Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjourn- 
ment denied - Labour relations considerations favouring expedition - Employer bringing 
application for judicial review on the grounds that, inter alia, the Board exceeded its juris- 
diction in attempting to hear a Charter challenge and failed to observe the principles of nat- 
ural justice by forcing the parties to submit to a procedure that would not afford them an 
opportunity to know the case they had to meet - Judicial review dismissed by Divisional 
Court 


PINKERTON’S OF CANADA LTD.; RE O.L.R.B., RICHARD BIBEAULT, C.G.A., 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED, THE BOARD OF 
MANAGEMENT FOR THE METROPOLITAN TORONTO ZOO, BURNS INTER- 
NATIONAL SECURITY SERVICES LIMITED, GORDON A. SOUTHORN, WACK- 
ENHUT OF CANADA LIMITED, SHANE FREEMAN, U.S.W.A., LARRY BISHOP, 
INCO LIMITED, INTERNATIONAL UNION UNITED PLANT GUARD WORKERS 
QE AMERICA ete ees 8 Cs a ie hs oe en ee ce (Aug.) 924 


Certification - Bargaining Rights - First Contract Arbitration - Reconsideration - Trade Union 
Status - Applicant seeking to amend its name - Board permitting name to be amended - No 
prejudice to respondent - First contract application adjourned sine die pending the disposi- 
tion of the union’s request for reconsideration in a certification matter 


KNOB HILL: FARMS LIMITED; RE U.F.C.W., LOCAL 206 1..:..5...c000sscseedeeseseee (Aug.) 852 


Certification - Bargaining Unit - Construction Industry - Applicant’s standard construction indus- 
try unit described in terms of journeymen and apprentice electricians - Appropriate to 
include in the unit for certification purposes only employees who are entitled to work in the 
trade pursuant to the Apprenticeship and Tradesmen’s Qualification Act - Redundant to use 
words “‘qualified”’, “‘certified’”’ or “‘registered”’ to describe either journeymen or apprentice 
electricians 


P & M ELECTRIC (1982) LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE 
I.B.E.W., LOCAL 353; RE GROUP OF EMPLOYEES; RE I.B.E.W. CONSTRUC- 
TION COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105; RE P & M ELECTRIC LIM- 
TLEDSROMICOHOEDINGSING Hie -. conga -eeestarescesancsedes tte chats casesacnee seen (June) 638 


Certification - Bargaining Unit - Construction Industry - Board looking at issue of how S.117(b) 
applies to the issue of which employees should be included on the list of employees - 
S.117(b) not dictating that off-site shop employees must be included in any particular unit - 
Designation order requiring that both on and off-site mechanics be included in an operating 


20 


engineers unit - Gilvesy “work done on date of application test” suitable for resolving dis- 
putes with respect to off-site employees 


WRAYMAR CONSTRUCTION AND RENTAL SALES LTD.; RE I.U.0.E., LOCAL 
793>.RE GROUP OF EMPLOY BES sei ccsceeccres csesect iecccercacadess tacdccteaslen tacensrescses (June) 


Certification - Bargaining Unit - Construction Industry - Council of trade unions applying under 


s.144(1) for certification for unit including ICI sector - Applicant later requesting that its 
application be amended to one under s.144(3) to exclude the ICI sector - Whether council 
of trade unions can make an application under s.144(3) - Whether applicant attempting to 
gerrymander - Applicant allowed to amend its application 


M.W.M. CONSTRUCTION OF KITCHENER LIMITED; RE L.I.U.N.A., ONTARIO 
PROVINCIAL DISTRICT COUNCIL; RE GROUP OF EMPLOYEES............... (June) 


Certification - Bargaining Unit - Construction Industry - Dependent Contractor - Employee - 


Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


SUPREME CARPENTRY ING ARE Gi Am LOCA Zier sses scree eee nsassreeeeecns (Nov.) 


Certification - Bargaining Unit - Construction Industry - Employer - Employer arguing an “all 


employee” unit was appropriate because it engaged in both construction and non-construc- 
tion work with the same work force - Board holding that where a person operates a busi- 
ness in the construction industry a union is entitled to be certified pursuant to the construc- 
tion industry provisions of the Act for the employees engaged in the construction part of 
the business - Employer’s construction and non-construction activities not inextricably tied - 
Appropriate unit one consisting of construction labourers - Employer engaged in the resto- 
ration of the waterproofing capabilities of underground garages - Work considered to be 
repair and not maintenance - Work falling within the construction industry 


KEITH HOLDSWORTH CONSULTING LTD.; RE L.I.U.N.A., LOCAL 183..... (June) 


Certification - Bargaining Unit - Construction Industry - Employer - Whether rebricking of fur- 


nace in a smelter plant is maintenance or construction work - Respondent found to be an 
employer in the construction industry - Certificates issuing 


BRIECAN CONST. LIMITED; RE U.A., LOCAL 800 .......c:ccccscsescsseseseeseseeees (May) 


Certification - Bargaining Unit - Construction Industry - Membership Evidence - Practice and 


Procedure - Respondent making one non-pay allegation - Respondent suggesting the 


' Board’s investigation of the membership evidence ought to have extended beyond the 


respondent’s specific allegation - Board does not conduct an investigation unless the mem- 
bership evidence is irregular on its face or it receives specific particularized allegations of 
impropriety - Respondent not permitted to inspect membership evidence - Board satisfied 
with sufficiency of membership evidence and Form 80 declaration - Board rejecting argu- 
ment that persons other than construction labourers should be included in labourers unit on 
community of interest grounds 


GRANT CONSTRUCTION, DIVISION OF MALACHY GRANT AND ASSOCIATES; 
RE L'LUNIAY LOCAL 5067 or er en nn (July) 


Certification - Bargaining Unit - Construction Industry - Plumbers Union seeking clarity note 


indicating that welders working in the plumbing trade were employees in the unit - Board’s 
concern is that persons employed be lawfully so engaged in certification applications relat- 
ing to units described in terms of compulsory certified trades - Welding not a separate trade 
nor the subject of a designation order - Board declining to give clarity note for welders 


O.J. PIPELINES INCORPORATED; RE U7A:, LOCALE 800 2G. cevceseeectee (Sept.) 
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Certification - Bargaining Unit - Construction Industry - Reconsideration - Request that Board 
reconsider its interpretation of the MTABA collective agreement and its decision to allow 
the Carpenters Union to carve out its craft from the concrete forming agreement - Recon- 
sideration dismissed 


ELLIS-DON LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; RE THE 
FORM WORK COUNCIL OF ONTARIO; RE METROPOLITAN TORONTO 
APARTMENT BUILDERS ASSOCIATION; RE MILNE & NICHOLLS LTD.; RE 
RI PENE NUE RIE IMITE Do lod. sace- ate ane eae he tes (Mar.) 


Certification - Bargaining Unit - Construction Industry - Union applying for unit of all labourers 
in the ICI sector province-wide plus all labourers in all other sectors in Board area 8 - 
Employer arguing that labourers in Board area 18 should be included in the unit - Board 
concluding that employees in Board area 18 not properly on employee list 


BEAVERBROOK ESTATES INC.; RE L.I.U.N.A., LOCAL 183; RE GROUP OF 
EDEN CELES, «G0 ane aa Rm Et eer nh SIC gyda (Apr.) 


Certification - Bargaining Unit - Construction Industry - Union making certification application 
under s.144 for the ICI sector and all other sectors in Board area 26 - Employer having 
employees in Board area 6 - Whether appropriate bargaining unit should be described in 
terms of both Board areas - Union not required to apply for more than one Board area 


BELING CEMENT CONSTRUCTION LIMITED; RE L.I.U.N.A., ONTARIO PRO- 
VINCIAL DISTRICT COUNCIL; RE GROUP OF EMPLOYEES ...............0..0200 (July) 


Certification - Bargaining Unit - Construction Industry - Union seeking to carve out craft unit of 
concrete form workers from broader existing unit - Board reviewing jurisprudence on dis- 
placement applications in construction industry - Board following general practice of allow- 
ing craft to carve out in construction industry and having description of non-ICI portion of 
bargaining unit minor ICI portion 


SHEARWALL FORMING (EAST) LTD.; RE C.J.A., LOCAL 27; RE THE FORM 
WORK COUNCIL OF ONTARIO; RE AUTOMATIC STRUCTURES LTD....... (Dec.) 


Certification - Bargaining Unit - Construction Industry - Whether surveyors should be included in 
operating engineers bargaining unit - Board always describes ICI sector bargaining units in 
a manner consistent with the designation order - Operating engineers designation order 
including surveyors - Board jurisprudence indicating that the applicant has been granted 
differently worded certificates - Both surveyors and operators must be included in a bar- 
gaining unit applied for by the applicant - No clarity note required in that respect 


KRAFT CONSTRUCTION COMPANY (1978) LTD.; RE I.U.0.E., LOCAL 793. (Feb.) 


Certification - Bargaining Unit - Construction Industry - Whether surveyors should be included in 
operating engineers bargaining unit - Board always describes ICI sector bargaining units in 
a manner consistent with the designation order - Operating engineers designation order 
including surveyors - Board jurisprudence indicating that the applicant has been granted 
differently worded certificates - Both surveyors and operators must be included in a bar- 
gaining unit applied for by the applicant - No clarity note required in that respect 


KRAFT CONSTRUCTION COMPANY (1978) LTD.; REI.U.0O.E., LOCAL 793. (Feb.) 


Certification - Bargaining Unit - Dependent Contractor - Judicial Review - Stay - Board certifying 
union for two units of employees of taxi company, one of owner-operators and the other of 
drivers - Taxi company bringing motion to stay Board decision - Motion dismissed by 
Supreme Court of Ontario 


HAMILTON YELLOW CAB LIMITED AND TRANSPORTATION UNLIMITED 
INC.; RE R.W.D.S.U., AFL-CIO-CLC AND THE ONTARIO LABOUR RELATIONS 


pA 


234 


322 


709 


1254 


169 


169 


824 


Mod 


Certification - Bargaining Unit - Dependent Contractor - Reconsideration - Board certifying 
union for two units, one of owner operators/dependent contractors and the other of drivers 
- Board declining to reconsider its decision 


HAMILTON YELLOW CAB COMPANY LIMITED, FLEET TAXI, YELLOW TAXI, 
TRANSPORTATION UNLIMITED INC., D. J. VAN BOORT ET AL; RE 
R.W.D.S: 00, AFL-CIO-CEG oma caccnccianstbeclscesaeon-acatassmeiont se-adcerurcnsaaceeeueeaess (Feb.) 144 


Certification - Bargaining Unit - Employee - Employer - Whether a practice exists with respect to 
the use of part-time employees sufficient to warrant their exclusion from the bargaining unit 
- Use of part-timers restricted to 1988 - Board satisfied that a practice existed after looking 
at the nature of the business - Employer engaged in the preparation of soil for the home 
garden market - Employer not engaged in the business of agriculture and/or horticulture - 
Certificate issuing 


HILLVIEW FARMS LIMITED; RE U.F.C.W., LOCAL 1000A; RE GROUP OF 
EMPLOYEES wcisscacteaencen dete saoeatied secon lana e- cemsameegatransstatacuet eases cect ceeen cues someaan (Mar.) 259 


Certification - Bargaining Unit - Employee - Individual riding around with employer’s driver and 
helping to unload materials on an occasional basis - Individual given small sums of money 
or meal in return - Employer arguing that individual was a volunteer rather than an 
employee - Nature of employment relationship analyzed - Board finding that individual was 
a casual employee - Individual placed in unit with single other full-time employee - Certifi- 
cate issuing 


CALVANO LUMBER & TRIM CO. LTD.; RE C.J.A., LOCAL 27.........52.....00- (Apr.) 337 


Certification - Bargaining Unit - Employer having main operation in Kingston - Two service 
mechanics working out of Belleville - Whether sufficient community of interest to include 
mechanics in bargaining unit - Board considering Usarco factors ,and its policy of certifying 
on a municipal-wide basis - Board finding that sufficient overlap of work and integration of 
functions to consider this a case where the policy against cross-municipality bargaining units 
is not applicable - Appropriate unit including both groups of employees 


COCA-COLA LTD; RE'U-F.C.W.; RE'GROUPOBR EMPLOYEES #22)....2s00-01- (Jan.) 1 


Certification - Bargaining Unit - Employer requesting twenty hour cut-off for full-time unit to 
reflect workplace distinction between permanent and casual employees - Union requesting 
twenty-four hour cut-off and citing reliance during organizing on Board’s twenty-four hour 
“rule” - Board not fettering discretion in taking into account labour relations community’s 
interest in consistency and predictability - Board considering reliance interests, right of self- 
organization, potential for gerrymandering, lack of agreement between parties - Terms of 
employment often unilaterally imposed by employer and may not be reliable indicators of 
community of interest - Effect of employer’s request disenfranchisement of casual employ- 
ees - Standard division not causing serious labour relations problems - Facts not sufficiently 
exceptional to warrant departure from normal practice 


VAUGHAN: PUBLIC LIBRARIES? RE GU BiB sary. 7c t ice erent a eae (Dec.) 1282 


Certification - Bargaining Unit - Pre-Hearing Vote - Related Employer - Union seeking to repre- 
sent a unit of drivers and owner-operators working ‘“‘under the banner” of the respondent 
airline limousine companies - Three of named respondents declared one employer - 
Request to exclude part-time employees and students rejected - Allegations of voting day 
and membership irregularities dismissed - Board not ruling on the merits of the argument 
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that non-driving brokers should be declared one employer with the named respondents - 
Certificates issuing 


AIRLINE LIMOUSINE SERVICES LIMITED, MCDONNELL-RONALD LIMOU- 
SINE SERVICE LIMITED OPERATING AS; RE TEAMSTERS UNION, LOCAL 938; 
RE MCINTOSH LIMOUSINE SERVICE LIMITED; RE AIRLIFT LIMOUSINE SER- 
VICES LIMITED; RE AIR CAB LIMOUSINE SERVICES (1985) LIMITED; RE 
Bee AROPORTEIMOUSINE SERVICES LTD gic. cterrrcee eee eo tees (aes Pee ah eee (May) 395 


Certification - Bargaining Unit - Reconsideration - Union and employer requesting that Board 
amend the street address on the certificate to reflect a change in location - No employee 
raising an objection - No intervening collective agreement - Board agreeing to request in 
these narrow and unique circumstances 


NATIONAL TRUST; RE UNION OF BANK EMPLOYEES (ONTARIO), LOCAL 
2104, CANADIAN LABOUR CONGRESS; RE JANEEN G. SNARE................ (Apr.) 369 


Certification - Bargaining Unit - School Boards and Teachers Collective Negotiations Act - 
Whether supply instructors should be included in a unit of occasional teachers - Evolution 
in collective bargaining practice toward inclusion of supply instructors with occasional 
teachers in a single unit - Unit including both supply instructors and occasional teachers 
appropriate - Certificates issuing 


MUSKOKA BOARD OF EDUCATION, THE; RE O.P.S.T.F.; RE O.S.S.T.F.; RE 
ieee EM BOARD ORE DU CATION c circ caciosnonssmcnepuvcnmae-esaccesseniosseoestenw ese (July) 775 


Certification - Bargaining Unit - Union seeking to represent group of drivers owning neither car 
nor plate - Employer arguing unit of all dependent contractors more appropriate - Board 
affirming more than one unit may be appropriate - Unit proposed by union having distinct 
community of interest - “‘Pure driver” units recognized elsewhere and not causing serious 
bargaining problems or prejudice to public interest - Board accepting unit proposed by 
union 


U-NEED-A-CAB LIMITED; RE R.W.D.S.U., AFL:CIO:CLC:; RE 751341 ONTARIO 
LTD. OPERATING AS M & M HOLDINGS, AND M & M AUTO CENTRE SOUTH 
ELST DYEING) ESTO ee clench ines ire oer 8, Vie cra iter (Dec.) 1275 


Certification - Charter of Rights and Freedoms - Constitutional Law - Judicial Review - Employ- 
ees working under conditions akin to those in a factory - Employees responsible for moni- 
toring the development of embryonic chickens - Employees found by Board to be persons 
employed in agriculture - Board holding that it has jurisdiction to entertain union’s chal- 
lenge that exclusion of persons employed in agriculture is contrary to the Charter - 
Employer bringing application for judicial review on the grounds that, inter alia, the Board 
erred in law in finding itself to be a “court of competent jurisdiction” and in finding it has 
the authority to apply the Charter by virtue of s.52 of the Constitution Act, 1982 - Judicial 
review dismissed by Divisional Court - Appeal dismissed by Court of Appeal. 


CUDDY CHICKS LIMITED; RE ONTARIO LABOUR RELATIONS BOARD AND 
CEES OPA Cee Ee A eC RR ear cl Reni eel a ale (Sept.) 989 


Certification - Collective Agreement - Construction Industry - Interveners arguing that certain 
persons employed by the respondents were hired contrary to the collective agreement and 
therefore should not be in the unit for purposes of the count - Board not applying April 
Waterproofing principle - Interveners made no reasonable effort to make sure that the 
respondents had complied with the hiring provisions in the agreement 


AERO BLOCK AND PRECAST LTD., KAMET ENTERPRISES LTD. AND 541190 
ONTARIO INC.; RE C.J.A.; RE THE FORM WORK COUNCIL OF ONTARIO; RE 
Tee PN SAGE OCAT 49 Bai cetrnss). atecacnoatceetmadeemnaneasnssissceentdranaens. teradees ce (Feb.) 93 
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Certification - Constitutional Law - Construction Industry - Respondent an engineering consult- 
ing company which provides vibration monitoring and assessment services - Bell Canada 
constructing a fibreoptic telecommunications cable - Respondent hired by construction 
company building cable to protect a nearby natural gas pipeline - Respondent’s argument 
that since the work was in relation to a pipeline the application was outside provincial juris- 
diction dismissed - Board finding this to be construction work and respondent’s employees 
to be construction labourers 


VIBRATION ASSESSMENT LIMITED; RE L.I.U.N.A., LOCAL 607............... (Feb.) 223 


Certification - Constitutional Law - Judicial Review - Board determining that there is a category 
of employees of Ontario Hydro who are employed on or in connection with works which by 
section 17 of the Atomic Energy Control Act have been declared to be works for the general 
advantage of Canada - Ontario Hydro bringing application for judicial review for a declara- 
tion that the Labour Relations Act applies to its nuclear workers - Divisional Court quash- 
ing Board decision and declaring that the provincial Act applies to the nuclear employees of 
Ontario Hydro 


ONTARIO HYDRO; RE ONTARIO LABOUR RELATIONS BOARD, THE SOCI- 
ETY OF ONTARIO HYDRO PROFESSIONAL AND ADMINISTRATIVE EMPLOY- 
EES, C.U.P.E. - C.L.C. ONTARIO HYDRO EMPLOYEES UNION, LOCAL 1000, 
THE COALITION TO STOP CERTIFICATION OF THE SOCIETY ON BEHALF OF 
CERTAIN EMPLOYEES, TOM STEVENS, C.S. STEVENSON, MICHELLE MOR- 
RISSEY-O/RY AN, GEORGEJORR vince case seomeeulecenaes dsb ccecidecsuesemcededeee sects (June) 698 


Certification - Construction Industry - Applicant seeking certification under construction industry 
provisions - Evidence showing only two employees in bargaining unit - Employees in ques- 
tion not performing construction industry work for majority of time on date of application - 
Majority of time test appropriate to assist in determining whether employee falls within a 
construction “‘craft’’ - Application dismissed 


EDDIE BAUER; 162706 CANADA. INC]? RE CAA. LOCAL 270. .e-cuses-cc rates (Oct.) 1041 


Certification - Construction industry - Board construing statement in respondent’s reply about its 
parking business to be claim respondent not engaged in construction industry - Board juris- 
diction to certify under construction provisions dependent on employer operating business 
in construction industry - Board directing hearing into whether employer operating business 
in construction industry 


MACDERO CONSTRUCTION LIMITED; RE L.I.U.N.A., LOCAL 183............ (Dec.) 1224 


Certification - Construction Industry - Dependent Contractor - Employee - Carpentry contractor 
contracting with pieceworkers to perform carpentry work on low-rise residential housing - 
Pieceworkers may employ one or more “helpers” - Whether pieceworkers and helpers are 
employees of the carpentry contractor - Parties agreeing that a pieceworker with a single 
helper should be on the employee list - Board finding that helpers are the employees of the 
pieceworkers and not the carpentry contractor - Board determining that a pieceworker with 
more than one helper is an employer and independent contractor - In determining whether 
a pieceworker is an employer, the Board focuses on how many helpers a pieceworker 
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employs on the application date and not simply how many helpers are at work on the appli- 
cation date 


E.M. CARPENTRY (1982) LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., 
LOCAL 27 (FORMERLY LOCAL 1190); RE WESTROYAL CARPENTRY LTD.; RE 
CAMO CONSTRUCTION; RE B. BEZEAU FRAMING; RE PIPAU CONSTRUC- 
TION; RE JOEB CONSTRUCTION; RE LOPES CARPENTRY; RE OLIVEIRA CAR- 
PENTRY CONTRACTORS; RE BELMONTE CARPENTRY LTD.; RE LANDL CON- 
STRUCTION; RE CAYOUETTE FRAMER; RE ZEMARS CARPENTERS LTD.; RE 
DIVO CONSTRUCTION; RE P & F CARPENTRY; RE M. LANTEIGNE 
BONS TRO CTION I SAAN hlevr Ser ad Rn eer ues Oe (Aug.) 829 


Certification - Construction Industry - Employer - Whether respondent is an employer in the con- 
struction industry - Respondent replacing metal plates and pipes in recovery and steam 
plant at a pulp and paper mill during its annual shutdown - Work found to be maintenance 
work not repair - Application converted to one under the general provisions of the Act - All 
employee unit found appropriate - Certificate issuing 


LEVERT S& ASSOCIATES CONTRACTING ING:; RE B.B.F ioc cacccsshsscdeesscnsree (June) 630 


Certification - Construction Industry - Employer Support - Fraud - Reconsideration - Employee 
requesting Board reconsider its decision to certify the union - Allegations that union 
received employer support and certificate obtained by fraud - Cogent evidence pointing to 
possible violation of s.13 sufficient ground for reconsideration - Delay of 13 months in mak- 
ing reconsideration request is a factor in considering whether to vary or revoke the decision 


WALLCRAFT PAINTING AND DECORATING LTD.; RE P.A.T., LOCAL 557 (Mar.) 306 


Certification - Construction Industry - Intimidation and Coercion - Membership Evidence - 
Unfair Labour Practice - Employer alleging that union threatened employees with closing 
down the job unless they signed cards - Improper comments which could arguably cause 
employees to be concerned about their continued employment made by rank-and-file 
employee as part of his “salesmanship” of the union not leading Board to question the 
voluntariness of the membership evidence filed - Misrepresentations made by union official 
immediately clarified by same official the next day - Membership evidence voluntary - Cer- 
tificate issuing 


COVELLO BROTHERS LIMITED; RE L.I.U.N.A., LOCAL 837; RE C.J.A., LOCAL 
ST Be abc pla- cssinsecabiog mae es ek See eae (Feb.) 119 


Certification - Construction Industry - Membership Evidence - Respondent requesting a hearing 
to “test” the membership evidence - Any party asserting any irregular or improper conduct 
is obliged to give notice and full particulars of its allegations - With the exception of particu- 
larized allegations of non-sign or non-pay the Board does not conduct investigations into 
allegations of impropriety with respect to the solicitation of membership evidence - Such 
allegations must be made, particularized and proven by a party to the proceeding - Board 
disposing of application without a hearing 


LONCO CONSTRUCTION LIMITED, CARADON DEVELOPMENTS INC.; RE 
EU RNGAt EO CATS 9 Waren terc cues vecteecsstons sp aeaenaansaemn aesmeuen seni setace. sce ene snes (Mar.) 274 


Certification - Construction Industry - Natural Justice - Practice and Procedure - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 


CIAL DISTRICT COUNCIL; RE I.U.0.E., LOCAL 793; RE GROUP OF 
PNP OBES ries eum ail noon le ee aes el nal te ne: (Oct.) 1046 


26 


Certification - Construction Industry - Petition - Employees filing documents with the Board 
requesting a representation vote by secret ballot - Whether the “petitions” filed are evi- 
dence of objection by the employees to the certification and, if so, whether they are volun- 
tary expressions of desire - Working foreman who circulated the petitions testifying that the 
petitions were drafted so that there would be a secret ballot vote - Board finding that the 
preamble was not a clear statement in opposition to the union - A request for a secret ballot 
vote is not tantamount to evidence of objection - Oral evidence supporting that conclusion - 
Documents not voluntary in any event - Certificates issuing 


ACTION ELECTRICAL LTD.; RE I.B.E.W., LOCAL 353; RE GROUP OF 
EMPLOYEES es caus csiees Svccganes tenet ach co OO eee (Feb.) 79 


Certification - Construction Industry - Practice and Procedure - 4 2= days between receipt of 
documents from the Registrar and the terminal date is sufficient time to respond to applica- 
tion - Application disposed of without hearing - Objections to certification from employer 
dismissed - Certificates issuing 


B: MASKELL LIMITED: RE LU‘O He LOCAL 793-004-002 ee (Apr.) 319 


Certification - Construction Industry - Practice and Procedure - Legislation not contemplating 
“interim certificate’? requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OF EMPIEOYEES 015.50. ccdeacciodaeesios cistern dae sen atoeteemcoseaeceaadscaet sod net ema teeecectanse (Oct.) 1053 


Certification - Construction Industry - Practice and Procedure - Pre-Hearing Vote - Unfair 
Labour Practice - Applicant union seeking to convert its certification application in which a 
pre-hearing vote had been requested to one in which no such vote is requested - Board 
denying request - Unfair labour practice complaint that employer transferred two employ- 
ees out of bargaining unit to frustrate certification application - Complaint dismissed - 
Employees in question not permitted to vote - One ballot left to count - Ballot of single 
employee to be unsealed and counted unless objection received from party 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION (Sept.) O72 


Certification - Construction Industry - Practice and Procedure - Respondent employer requesting 
hearing in construction industry certification application - Board discussing membership 
evidence system in Ontario and certification procedure in the construction industry - Hear- 
ing denied - Certificates issuing 


WESTDALE PAINTING & DECORATING LTD.; RE P.A.T., LOCAL 205...... (Sept.) 984 


Certification - Construction Industry - Pre-Hearing Vote - Respondent failing to meet with officer 
to make voting arrangements or to file any lists of employees - Intervener arguing that the 
list should not be finalized in the absence of the respondent and the respondent’s records - 
Board refusing to convene a hearing on the issue - Vote ordered on the basis of the records 
of the applicant and available information - Ballot box sealed 


VICTOR CARPENTRY LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., LOCAL 
DT concds devewsaventocthatauanteursresecsders dectccsi sce seeesenatig ese meen ee en Teen eee ee (May) 524 


Certification - Construction Industry - Related Employer - Labourers Union seeking in its certifi- 
cation application to have the respondent companies declared one employer - Bricklayers 
Union intervening in certification and filing its own related employer application - Whether 
Board will exercise its discretion to declare respondents one employer - Board dismissing 
Bricklayers’ application because union did not act promptly but making one employer dec- 
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laration in the Labourers application - Certification application scheduled for further hear- 

ing 

GOTTCON CONTRACTORS LIMITED, GOTTARDO PROPERTIES (DOME) INC., 
GOTTARDO PROPERTIES LIMITED, GOTTARDO CONTRACTING (1980) INC., 
GOTTARDO CONTRACTING CO. LIMITED, GOTTARDO HOLDINGS COM- 

PANY LTD., GOTTARDO MANAGEMENT LIMITED AND GOTTARDO CORPO- 

RATION RE ULUOCNVA.S LOCAL 506; RE B-M.1.U),, LOCAL Win iaceccessccserens (July) 757 


Certification - Employee - Evidence - Practice and Procedure - Witness - Board direction to file 
and exchange documents on which parties intend to rely - Respondent employer concerned 
that it could not approach employees who may be summonsed for examination in order to 
obtain information and documents - No property in a witness - Proper for a party to com- 
municate with any examinee before he or she begins testifying if it is for the purpose of 
obtaining information relevant to the proceedings 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEES........ (Sept.) 983 


Certification - Evidence - Membership Evidence - Nature of inquiries made by Form 9 Declarant 
were such that the Form 9 was unsatisfactory - Declaration cannot be based on the assump- 
tion that a collector has carried out prior instructions or on an examination of the member- 
ship cards - Recall of collector as witness to establish that each applicant for membership 
had personally paid a dollar not permitted - Application dismissed 


ESTONIAN RELIEF COMMITTEE IN CANADA; RE S.E.I.U., LOCAL 204, AFFILI- 
ATED WITH THE S.EJ1.U., A.F. OF L., C.LO., C.L.C.; RE GROUP OF 
EMPEOVEES ie nh fe Ce ee Berner aie (May) 440 


Certification - Evidence - Petition - Board discussing the effect of an earlier petition on the volun- 
tariness of a later petition - Circumstances surrounding the prior circulation of a petition 
are relevant to the voluntariness of a subsequent document but the voluntariness of the sig- 
natures on the earlier document is not a relevant question - Petition found voluntary - Vote 
ordered 


FRAM CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ................ (Feb.) 133 


Certification - Evidence - Practice and Procedure - Related Employer - Board determining proce- 
dure for dealing with certification and related employer applications involving ten respon- 
dents - Respondent arguing that Board is without jurisdiction to adjudicate the related 
employer application until it has determined the applicant’s right to be certified for any or 
all respondents - Respondents argument that it is a prerequisite to a s.1(4) declaration that 
there exist some bargaining rights dismissed - Board determining that related employer 
application should be dealt with first - Applicant’s request that certain documents be pro- 
duced in advance of hearing granted - Board also encouraging parties to voluntarily 
produce in advance documents on which they intend to rely 


ATWAY TRANSPORT INC.; RE I.W.A.; RE TAIGA TRUCKING (ONTARIO) 1980 
INC.; RE MENROY TRUCKING INC.; RE DEMERS & DARGY TRANSPORT INC. ; 
RE GOSSELIN TRUCKING; RE PAUL GAGNON TRUCKING; RE J. BERNARD 
TRUCKING; RE CONTRACTORS CLEANUP SERVICES LIMITED; RE L.1.U.N.A., 
LOCAL 706; RE KOPKA TRANSPORT INC.; RE PARAMOUNT TRANSPORTA- 
TIONED E Deen ANS CUNT Se) ARRAS HRN MOO Wh STE ee (Feb.) 101 


Certification - Interference in Trade Unions - Intimidation and Coercion - Pre-Hearing Vote - 
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Applicant union claiming that pamphlets and cartoons distributed to employees by the 
incumbent union at the “11th” hour was so misleading as to warrant a second vote - Board 
reluctant to interfere in union election campaigns - Applicant union called no evidence indi- 
cating that the statements were false - Reasonable employees would see the material as pro- 
paganda in any event - No reason to believe the material would impair the employees’ free- 
dom to vote as they considered appropriate - Vote ordered counted 


TRIDON LIMITED; RE C.A.W.; RE TRIDON EMPLOYEES’ UNION............. (Mar.) 295, 


Certification - Intimidation and Coercion - Unfair Labour Practice - Reference to two-tiered 
union dues made by ordinary employee soliciting union membership - Reasonable 
employee not likely to be influenced by statements of fellow employee lacking power over 
union dues and engaged in partisan salesmanship - Employees having opportunity to seek 
clarification - Inaccurate statements in literature distributed by employer and union mere 
partisan salesmanship - Board refusing to discount membership evidence and certifying 


union 
VENTURE INDUSTRIES CANADA LTD.; RE C.A.W.; RE GROUP OF 
EMPLOYEES oe T ee ea bee aoc tc acto ate SAR Se Se ciate ean ce eae eee (Oct.) 1074 


Certification - Membership Evidence - Board inquiring into the reliability of the Form 9 - Place of 
Form 9 in certification proceedings reviewed - Board satisfied with the reliability of the 
Form 9 - Ballots counted - Application dismissed 


CUDDY FOOD PRODUCTS, CUDDY FOOD PRODUCTS LTD. AND CUDDY 
INTERNATIONAL CORPORATION C.O.B. AS A PARTNERSHIP IN THE NAME 

OF; RE R.W.D.S.U., AFL:CIO:CLC:; RE U.F.C.W., LOCAL 175, AFL-CIO- 

(Ber rere ncaa nee nr adtcn Gothic a sadanicdccManacatasch dar Roa anbnanrc sNanbnenn docdusadpebdacacisdoae (June) 583 


Certification - Membership Evidence - Practice and Procedure - Respondent asking Board to 
appoint an officer to inquire into the voluntariness of the membership evidence or order a 
vote because the employees do not know English - Respondent not making any allegations 
of wrongdoing nor asserting that any particular individual did not know what he was signing 
- None of the employees coming forward to oppose application - Board issuing a certificate 
without officer appointment or vote 


ADMIRAL LINEN SUPPLY LIMITED; RE TEXTILE PROCESSORS, SERVICE 
TRADES, HEALTH CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES, 
INTERNATIONAL UNIONS EOCAD 3510 oan tots-eaeee sacteatesdcesbacmece aadsnte esac (Feb.) 90 


Certification - Membership Evidence - Pre-Hearing Vote - One membership card submitted by 
applicant bearing no indication of the amount paid in respect of initiation fees or dues by 
the worker - Omission raising question about the reliability of the Form 9 declaration - Mat- 
ter to be addressed at a hearing after the vote is conducted 


SMITHS FALLS COMMUNITY HOSPITAL - NORTH UNIT, THE; RE INDEPEN- 
DENT CANADIAN TRANSIT UNION; RE C.U.P.E. AND GENERAL WORKERS; 
RE THE SMITHS FALLS COMMUNITY HOSPITAL - SOUTH UNIT ............... (Jan.) 64 


Certification - Membership Evidence - Union withdrawing certification application following non- 
pay allegation made by employer - Union re-filing with fresh membership evidence - 
Employer arguing that membership evidence remained under a “cloud” and should be 
rejected by the Board - Board not exercising its discretion to either dismiss application or 
order a vote - Certificate issuing 


FLO-CON CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ............ (July) 752 
Certification - Natural Justice - Practice and Procedure - Security Guard - Board recognizing 


potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
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questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A......... (Oct.) 1048 


Certification - Natural Justice - Practice and Procedure - Union and employer agreeing on 
expanded bargaining unit to include group specifically excluded in posted notice to employ- 
ees - Natural justice requiring notice to all persons possibly affected by certification - 
Posted notice of certification application of itself insufficient notice to group specifically 
excluded from unit description - Board ordering reposting with expanded bargaining unit 
description and extending terminal date 


TRANS CONTINENTAL PRINTING INC.; RE TEAMSTERS’ UNION, LOCAL 91; 
ROU POPE MEO VES tiistric atte scetse eshte tet ctnce seme ence ee oenetneaessee ss (Nov.) 1187 


Certification - Petition - Board reviewing system of certification in Ontario - Following petition 
inquiry Board finding that first seven signatures on petition were voluntary but not the rest 
- Remainder of signatures were obtained following a meeting with senior management 
where it was indicated that joining the union would put jobs at risk - Number of voluntary 
signatures not diminishing the support for certification to the point where the Board would 
order a vote - Certificate issuing 


BRIAN CHEVROLET OLDSMOBILE LTD.; RE C.A.W.; RE GROUP OF 
(5), lal BL BSR di denen pte AE DOR eee Mea Oy oad (Apr.) 324 


Certification - Petition - Practice and Procedure - Reconsideration - Timeliness - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of fil- 
ing date and rebuttable by clear contrary evidence - Board finding petitions filed in a timely 
manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OlE EIMIENAONG 8 SI acnandeaddegdsaiso Sapte map rane aee tik BaBAd bach 76 6nosaden uorcbuaciacntanausabtaates (Oct.) 1053 


Certification - Practice and Procedure - Ballot box ordered sealed following submissions from the 
union that it had not received notice of the hearing where the voluntariness of the petition 
had been determined - Staff of union on strike and picket line in place when notice of hear- 
ing left at union office - Union official not discovering notice until after the hearing - Board 
declining to reconvene hearing on the issue of the voluntariness of the petition - Failure to 
read the notice until after the hearing not beyond the control of the union - Board ordering 
ballots counted 


WOODSTOCK & DISTRICT ASSOCIATION FOR THE MENTALLY RETARDED; 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220, 
Sere EO. ©. 1c. RE GROUP OF EMPLOYERS irs. ccanrence sere (Feb.) 227 


Certification - Practice and Procedure - Employees on Schedule C of employee lists not at work 
within the 30 day period prior to the application date - Earlier application where these 
employees would have been included in the unit withdrawn - Employer arguing that the 30- 
30 rule should not be applied because the union was gerrymandering by picking an applica- 
tion date more than 30 days after the lay offs - No reason to decline to apply the 30-30 rule - 
Employees on Schedule C excluded from the lists 


FLO-CON CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ........... (June) 594 
Certification - Practice and Procedure - Pre-Hearing Vote - Parties developing an alternative dis- 


pute resolution procedure to deal with 650 list challenges - Procedure submitted to the 
Board for its approval - Board approving of appointment of Vice-Chair under s.103(2)(h) 
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to hear evidence and report back to the panel which will then make decisions based on the 
report - Rulings made by Vice-Chair are deemed to be the parties’ settlements - Vice-Chair 
intended to be a dispute settling mechanism of “last resort”’ 


TORONTO, GOVERNING COUNCIL OF THE UNIVERSITY OF; RE C.U.P.E.; RE 
GROUP OF EMPLOYEES 00 Ce, Pins, ae ene eee eee (May) 


Certification - Practice and Procedure - Pre-Hearing Vote - Pre-hearing vote conducted and ballot 


box sealed - Applicant seeking leave to withdraw prior to ballots being counted - Whether a 
bar should be imposed on further applications by the applicant - Board making distinction 
between a dismissal that results from the union losing the vote and a dismissal that results 
from the union not having sufficient membership evidence entitling it to a vote - No bar 
imposed 


AMARCORD CARPENTERS LTD.; RE L.I.U.N.A., LOCAL 183; RE C.J.A., LOCAL 
27 (FORMERLY LOCAL 1190) en tee eee (June) 


Certification - Practice and Procedure - Pre-Hearing Vote - Representation Vote - Eligibility of 


single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Oct.) 


Certification - Practice and Procedure - Pre-Hearing Vote - Representation Vote - Sole voter 


requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respondent quickly to allegations of 
retaliation 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Nov.) 


Certification - Practice and Procedure - Pre-Hearing Vote - Request by applicant for a pre-hear- 


ing representation vote - Board aware of a prior outstanding certification application by the 
applicant with respect to some or all of the same employees of the respondent - A request 
to withdraw the previous application had not yet been dealt with because of the issue of the 
imposition of a bar - Whether Board should appoint an officer to make voting arrange- 
ments - Decision to delay processing the application would be inconsistence with the 
Board’s approach to pre-hearing vote applications - Officer appointed 


Certification - Practice and Procedure - Pre-Hearing Vote - Respondent refusing to post notices 


for employees and to provide requisite lists of employees - Respondent taking position that 
the application was untimely by reason of the alleged existence of a collective agreement - 
Persons interfering with Board instructions may be liable to punishment for contempt - 
Officer directed to meet with parties 


GOLDCREST FURNITURE LTD.; RE U.S.W.A.; RE LAUNDRY AND LINEN 
DRIVERS AND INDUSTRIAL WORKERS, LOCAL 847 AFFILIATED WITH THE 
TEAMSTERS UNION; RE GROUP OF EMPLOY BES vivaccceroaecessuntriesvraaseeesens (Mar.) 


Certification - Practice and Procedure - Pre-Hearing Vote - Trade Union Status - Applicant for 


certification is expected to correctly name itself - Statements of applicant’s affiliations do 
not belong in the title portion of the certification application - Benefit of s.105 is unavail- 
able to the applicant unless it can show that it is a continuation of one of the organizations 


521 


531 
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301 


245 
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previously found by the Board to be a trade union - Ballot box sealed - Applicant will be 
required to show it is a trade union 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS, 
LOC AIOUNION NO IS880 vi sscde.cs.dccersdin, edt ae te eons nae det eavaee samen este an naubecadcoct (Feb.) 109 


Certification - Practice and Procedure - Timeliness - Objectors requesting an extension of the ter- 
minal date - Board does not extend the terminal date lightly - Three full days was sufficient 
notice to allow employees to object to the certification - Certificate issuing 


CAREY’S RESTAURANTS (DUNDAS) INC.; RE H.E.R.E, LOCAL 75; RE GROUP 
CO EE MEL ONE ES trrctes cantons sees. tr tena tcnsas wa ntennmene lise Manne roteeeatesan ceaccamst sare sant (Mar.) 233 


Certification - Practice and Procedure - Trade Union Status - Applicant notified that it had not 
been found to be a trade union under the name in which it had applied - Applicant request- 
ing that its name on the application be amended - Board satisfied that applicant had made a 
bona fide mistake - Amendment permitted - No hearing necessary - Vote ordered 


BLUE BELL CANADA INCORPORATED; RE A.C.T.W.U.; RE GROUP OF 
EMPBOVEES steers. co ete att 0 10s | ee Te 21s MY ted Rey CPUS Ue (May) 412 


Certification - Practice and Procedure - Trade Union Status - Respondent alleging that applicant 
had not proven its trade union status - Applicant arguing it was the same organization that 
had previously been found to be a trade union - Where any deviation in applicant’s name 
from name Board has in its files a hearing will result - In order to benefit from presumption 
in s.105 an applicant must style itself in exactly the same fashion as the organization which 
has already been granted “status” - Board satisfied after hearing evidence that applicant 
could benefit from previous trade union determination - Argument that employees would 
be misled as to who was the true applicant dismissed 


HUMPTY DUMPTY FOODS LIMITED; RE MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES, CATERERS AND ALLIED EMPLOYEES, LOCAL UNION NO. 647; 
RE THE RETAIL, WHOLESALE BAKERY AND CONFECTIONERY WORKERS’ 
UNIONZEOCAL 40) OF THE R.W.D.S.U., AFU:CIlO:CLC ions icvesseosederesssosee (Feb.) 147 


Certification - Pre-Hearing Vote - School Boards and Teachers Collective Negotiations Act - 
Ottawa-Carleton French-Language School Board Act, 1988 setting up a distinct school 
board for French-language education in the Ottawa area - Applicant applying to be certi- 
fied for occasional teachers and part-time supply instructors employed by the respondent - 
Respondent arguing that it is not the employer - Board examining scheme of Act - Pre- 
hearing vote ordered - Outstanding issues to be addressed at hearing following vote 


CONSEIL SCOLAIRE DE LANGUE FRANC 

AISE D’OTTAWA-CARLETON (SECTION CATHOLIQUE); RE ASSOCIATION 

DES ENSEIGNANTES ET DES ENSEIGNANTS SUPPLEu"MANTS D’OTTAWA- 
CARLETON Bu. Leu MENTAIRE SEu PAREW Ei... 225 noese sop dansaepedenssesr eens (June) S15) 


Certification - Pre-Hearing Vote - Timeliness - Respondent and intervener arguing that pre-hear- 
ing vote should not be ordered because the application was untimely - Applicant asking that 
Board set aside earlier decision giving consent to early termination of collective agreement 
due to lack of notice to employees and fraud - Collective agreement would not bar applica- 
tion if Board retroactively revokes its consent to the early termination - Vote ordered - Bal- 
lot box sealed 


GOLDCREST FURNITURE LTD.; RE U.S.W.A.; RE LAUNDRY AND LINEN 
DRIVERS AND INDUSTRIAL WORKERS, LOCAL 847 AFFILIATED WITH THE 
TEAMSTERS UNION? RE {GROUP OF EMPLOYEES ©. iiscsemedeanetensibenedicaretee (Apr.) 55) 


Certification - Pre-Hearing Vote - Trade Union - Trade Union Status - Whether application 
barred due to six month bar in place against another local of the same union - Pre-hearing 
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vote ordered but ballot box sealed - Issue of trade union status of applicant to be dealt with 
at the hearing to be scheduled to hear the merits of entertaining the application 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 938; RE THE ASSOCIATION OF MUNICIPAL EMPLOYEES (Apr.) 


Certification - Representation Vote - Complaint that a large number of employees did not under- 


stand the Notice of Taking of Vote because of language difficulties dismissed - Fact that 
sample ballot defaced prior to vote not leading Board to direct new vote - Electioneering by 
union in the form of statements and objects marked with the union logo not coercive - 
None of the allegations were raised until after the vote had been counted - No reason to 
direct new vote - Certificate issuing 


NORTHFIELD METAL PRODUCTS LTD.; RE G.M_P. (A.F.L.-C.1.0., C.L.C.); RE 
GROUP’ OF EMPLOYEES? 0000 Git SUN WA) NSH EE ee a (Jan.) 


Certification - Representation Vote - Objectors requesting that results of representation vote be 


set aside and a new vote conducted due to union electioneering and intimidating conduct - 
Electioneering conducted by both union and objectors - No intimidation of voters by union 
in polling area - Conduct complained of not affecting secrecy of vote - Board not setting 
vote aside 


ALLIED SIGNAL AUTOMOTIVE OF CANADA INC.; RE C.A.W.; RE GROUP OF 
EMPLOYEES oan ee ee ee ee (Sept.) 


Certification - Trade Union - Trade Union Status - Applicant so named had not been found to be 


a trade union in any previous proceeding - Applicant leading evidence at hearing to show 
that it was the same organization which had been found to be a trade union in another pro- 
ceeding - Applicants for certification cautioned to consistently use the same name - Juris- 
prudence on issue reviewed 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS 
UNION; LOCAL 880720 O0 i 2 C20) CAVEAT aA UNE eee (Apr.) 


Certification - Trade Union - Trade Union Status - Applicant’s membership cards in English and 


French - Neither English nor French name that under which the applicant made this appli- 
cation - Board discussing the effect of s.105 of the Act - Applicant adducing documentary 
and oral evidence to show that it was the organization which had been found to be a trade 
union in an earlier proceeding - Applicant found to be a trade union 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 91; RE ASSOCIATION OF MUNICIPAL EMPLOYEES; RE 
CAULEY Be icwntteossiedeads eamigensause teases oda teeaae tenths anageemiaa. seas eae anata stature (Mar.) 


Certification - Trade Union - Trade Union Status - Whether applicant entitled to the benefit of 


the presumption of trade union status in s.105 - Board is concerned with differences of sub- 
stance between a “label” which has been fund to identify a union and the label used by the 
applicant for certification - Board will not concern itself with minor mistakes in the naming 
of an applicant for certification - Applicant entitled to benefit of presumption in s.105 - Cer- 
tificates issuing 


PIONEER MECHANICAL LIMITED; RE UJA., LOCAL 46x. ci iiozsviatrcneectssener (Mar.) 


Certification - Trade Union - Whether six month bar imposed against a sister local following an 


unsuccessful vote should operate as against the applicant local union - No evidence that 
applicant was the alter ego to the sister local or that it was applying in name only - Bar not 
operating as against the applicant 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 938; RE THE ASSOCIATION OF MUNICIPAL EMPLOYEES (Aug.) 
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Certification - Trade Union Status - Employer recognizing the applicant as the representative 
body for a group of employees for a number of years - Whether the applicant is a trade 
union - Whether employer support so as to prohibit Board from certifying applicant - Board 
rejecting proposition that an organization which includes managerial persons in its member- 
ship cannot be a trade union - Not critical that an applicant establish a technically satisfac- 
tory constitutional continuum if it has been in existence a long time - Board discussing ways 
a trade union may be brought into existence -Applicant found to be a trade union - Certifi- 
cation of applicant not prohibited by s.13 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEEG......... (Feb.) 185 


Certification Where Act Contravened - Change in Working Conditions - Interference in Trade 
Unions - Unfair Labour Practice - Union alleging that employer failed to give its usual 
annual wage increase during the freeze - Reasonable expectations of employees contain an 
objective element - No breach of freeze - No interference with trade union - Ballots cast in 
representation vote ordered counted 


COCA-COLA LTD:; RE'U.F.C.W.; RE GROUP OF EMPLOYEES foi.c.n,c<sn ences (May) 427 


Certification Where Act Contravened - Charter of Rights and Freedoms - Judicial Review - 
Unfair Labour Practice - Board determining that lay off of workers constituting unfair 
labour practice - Union certified pursuant to s.8 - Reverse onus not contrary to Charter - 
Employer and employees bringing applications for judicial review on the grounds that, inter 
alia, the Board misled the employees as to the evidence to be adduced and failed to find the 
reverse onus provision to be contrary to the Charter - Judicial reviews dismissed by Divi- 
sional Court 


KNOB HILL FARMS LIMITED, THE ONTARIO LABOUR RELATIONS BOARD 
AND U.F.C.W., LOCAL 206 AND; RE DONNA BAYDAK ON BEHALF OF A 
GROUP OPMS6. EMPLOYEES ooo sccisccescy-bealeebicn en cee eee (June) 697 


Certification Where Act Contravened - Discharge for Union Activity - Interference in Trade 
Unions - Unfair Labour Practice - Employer breaching Act by asking employees who had 
joined the union - Statements made at captive audience meeting breach of Act - Employer 
not meeting onus of demonstrating that it did not lay off employees because of the organiz- 
ing campaign - Names of employees who were laid off contrary to the Act included on the 
list of employees - Certificates issuing - Unnecessary to determine s.8 


RAINSCREEN METAL SYSTEMS INCORPORATED; RE S.M.W., LOCAL 30. (May) 482 


Certification Where Act Contravened - Evidence - Membership Evidence - Unfair Labour Prac- 
tice - Evidence of witness who was not subject to full cross-examination admissible - Sur- 
reptitiously made tape-recording of a “captive” audience meeting of employees convened 
by an employer admissible in unfair labour practice complaint - Viva voce evidence permit- 
ted on membership cards missing dates - Threats and questioning of employees concerning 
the union breach of Act - Statements made at ‘“‘captive” audience meeting breach of Act - 
Follow-up meeting not curing breaches - Discharge of employee after the union filed an 
unfair labour practice complaint on his behalf breach of Act - Union certified pursuant to 


s.8 
ROYCE DUPONT POULTRY PACKERS; RE U.F.C.W., LOCAL 175, AFL-CIO- 
CLG REGROUP OM EMPLOY BES iicii ie deocsstrectantass seu tapecovscelemmsatetcnvaretss (May) 492 


Certification Where Act Contravened - Interference in Trade Unions - Intimidation and Coercion 
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- Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment 
files for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOY- 


Change in Working Conditions - Certification Where Act Contravened - Interference in Trade 


Unions - Unfair Labour Practice - Union alleging that employer failed to give its usual 
annual wage increase during the freeze - Reasonable expectations of employees contain an 
objective element - No breach of freeze - No interference with trade union - Ballots cast in 
representation vote ordered counted 


COCA-COLA LTD.; RE U.F.C.W.; RE GROUP OF EMPLOYEES ..........0.00000: (May) 


Change in Working Conditions - Discharge - Evidence - Interference in Trade Unions - Practice 


and Procedure - Remedies - Unfair Labour Practice - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 
proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 


Charter of Rights - Judicial Review - Interference in Trade Unions - Mall owner appealing Divi- 


sional Court decision (reported at (1988) 62 O.R. 2d 337) upholding Board decision (re- 
ported as T. Eaton Company Limited, [1985] OLRB Rep. June 941) - Board found mall 
owner to have committed unfair labour practice by acting on behalf of employer to enforce 
no solicitation policy without reasonable business justification - Mall owner arguing Board 
exceeded jurisdiction by infringing on property rights and by finding mall owner acted on 
behalf of employer - Board acting within statutory authority and not exercising powers in 
patently unreasonable manner - Appeal dismissed 


CADILLAC FAIRVIEW CORPORATION LIMITED AND T.E.C. LEASHOLDS 
LIMITED; RE R.W.D.S.U., AFL-CIO-CLC, T. EATON COMPANY LIMITED AND 
ONTARIO LABOUR REEATIONS: BOAR De warceeese etn eset a eee ie. sates eeeeeees: (Dec.) 


Charter of Rights and Freedoms - Adjournment - Certification - Issue in certification cases 


involving the effect of the Charter on the security guard provision in the Act - Whether 
Charter issue should be postponed pending the release of the final decision in Cuddy 


1115 


427 


248 


1292 


35 


Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjournment 
denied - Labour relations considerations favouring expedition 


PINKERTON’S OF CANADA LTD.; RE C.G.A.; RE RICHARD BIBEAULT; RE 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED; RE GOERGE 
FAULKENBURG; RE BOARD OF MANAGEMENT FOR THE METROPOLITAN 
TORONTO ZOO; RE INTERNATIONAL UNION UNITED PLANT GUARDS, 
LOCAL 1962; RE RON SAXTON; RE BURNS INTERNATIONAL SECURITY SER- 
VICES LIMITED; RE GORDON A. SOUTHORN; RE WACKENHUT OF CANADA 
LIMITED; RE SHANE FREEMAN; RE U.S.W.A; RE LARRY BISHOP............. (July) 783 


Charter of Rights and Freedoms - Adjournment - Certification - Judicial Review - Stay - Issue in 
certification cases involving the effect of the Charter on the security guard provision in the 
Act - Whether Charter issue should be postponed pending the release of the final decision 
in Cuddy Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjourn- 
ment denied - Labour relations considerations favouring expedition - Employer bringing 
application for judicial review on the grounds that, inter alia, the Board exceeded its juris- 
diction in attempting to hear a Charter challenge and failed to observe the principles of nat- 
ural justice by forcing the parties to submit to a procedure that would not afford them an 
opportunity to know the case they had to meet - Judicial review dismissed by Divisional 
Court 


PINKERTON’S OF CANADA LTD.,; RE O.L.R.B., RICHARD BIBEAULT, C.G.A., 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED, THE BOARD OF 
MANAGEMENT FOR THE METROPOLITAN TORONTO ZOO, BURNS INTER- 
NATIONAL SECURITY SERVICES LIMITED, GORDON A. SOUTHORN, WACK- 
ENHUT OF CANADA LIMITED, SHANE FREEMAN, U.S.W.A., LARRY BISHOP, 
INCO LIMITED, INTERNATIONAL UNION UNITED PLANT GUARD WORKERS 
OLEAN TEN UIC Gn hc seeded al 5 eae MRO Rete ls Tevet Wadi iory PARI ene (Aug.) 924 


Charter of Rights and Freedoms - Certification - Constitutional Law - Judicial Review - Employ- 
ees working under conditions akin to those in a factory - Employees responsible for moni- 
toring the development of embryonic chickens - Employees found by Board to be persons 
employed in agriculture - Board holding that it has jurisdiction to entertain union’s chal- 
lenge that exclusion of persons employed in agriculture is contrary to the Charter - 
Employer bringing application for judicial review on the grounds that, inter alia, the Board 
erred in law in finding itself to be a “court of competent jurisdiction” and in finding it has 
the authority to apply the Charter by virtue of s.52 of the Constitution Act, 1982 - Judicial 
review dismissed by Divisional Court - Appeal dismissed by Court of Appeal. 


CUDDY CHICKS LIMITED; RE ONTARIO LABOUR RELATIONS BOARD AND 
TUR UPRCE AINA Beas RR PP OS eB RI Nt a Mr IAC (Sept.) 989 


Charter of Rights and Freedoms - Certification Where Act Contravened - Judicial Review - 
Unfair Labour Practice - Board determining that lay off of workers constituting unfair 
labour practice - Union certified pursuant to s.8 - Reverse onus not contrary to Charter - 
Employer and employees bringing applications for judicial review on the grounds that, inter 
alia, the Board misled the employees as to the evidence to be adduced and failed to find the 
reverse onus provision to be contrary to the Charter - Judicial reviews dismissed by Divi- 
sional Court 


KNOB HILL FARMS LIMITED, THE ONTARIO LABOUR RELATIONS BOARD 
AND U.F.C.W., LOCAL 206 AND; RE DONNA BAYDAK ON BEHALF OF A 
GROUROEISOE MRE OVEES oir... baccces ccs sceaecuonesconenasseessecarataeesesemneaas meee (June) 697 


Charter of Rights and Freedoms - Health and Safety - Judicial Review - Youth services officer at 
secured custody facility refusing to work at another location at the facility because of his 
belief that he would be putting his co-workers in danger - Officer completing shift at his 
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regular location and receiving reprimand letters - OHSA providing that such persons do not 
have the right to refuse work which would endanger their or co-workers’ safety - Board dis- 
missing complaint - Worker cannot refuse work on the basis that some other provision in 
the Act creates a right to disobey the employer - Officer’s actions constituting insubordina- 
tion - Board not exercising discretion to substitute a different penalty - Officer bringing 
application for judicial review on the grounds that, inter alia, the Board erred in law and 
exceeded its jurisdiction in its interpretation of the OHSA and the provision in the OHSA 
by which he was excluded from the right to refuse unsafe work was contrary to s.15, the 
equality provision, of the Canadian Charter of Rights and Freedoms - Judicial review dis- 
missed by Divisional Court 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES, THE CROWN IN RIGHT 
OF ONTARIO AND ONTARIO LABOUR RELATIONS BOARD; RE DOUGLAS 


Charter of Rights and Freedoms - Health and Safety - Judicial Review - Youth services officer at 


secured custody facility refusing to work at another location at the facility because of his 
belief that he would be putting his co-workers in danger - Officer completing shift at his 
regular location and receiving reprimand letters - OHSA providing that such persons do not 
have the right to refuse work which would endanger co-workers’ safety - Board dismissing 
complaint - Worker cannot refuse work on the basis that some other provision in the Act 
creates a right to disobey the employer - Officer’s actions constituting insubordination - 
Board not exercising discretion to substitute a different penalty - Officer bringing applica- 
tion for judicial review on the grounds that, inter alia, the Board erred in law and exceeded 
its jurisdiction in its interpretation of the OHSA and that the provision in the OHSA by 
which he was excluded from the right to refuse unsafe work was contrary to s.15, the equal- 
ity provision, of the Canadian Charter of Rights and Freedoms - Judicial review dismissed 
by Divisional Court - Application by officer for leave to appeal to the Court of Appeal dis- 
missed 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES, THE CROWN IN RIGHT 
OF ONTARIO AND ONTARIO LABOUR RELATIONS BOARD; RE DOUGLAS 


Collective Agreement - Bargaining Unit - Employee - Evidence - Termination - Union arguing 


that bargaining unit included a large number of temporary agency workers - Collective 
agreement describing ‘‘all employee”’ unit -Agency workers not included on list at certifica- 
tion - Union never seeking to represent agency workers until termination application filed - 
Board determining that agency workers should not be treated as employees “in the unit” 
for purposes of the termination application - Relisted for hearing on issue of voluntariness 
of petition 


WESTBURNE INDUSTRIAL ENTERPRISES LTD., NEDCO, DIVISION OF; RE 
TISH VASSAIR; RE TEAMSTERS UNION, LOCAL 419 0.00... cee eee e eens (June) 


Collective Agreement - Certification - Construction Industry - Interveners arguing that certain 


persons employed by the respondents were hired contrary to the collective agreement and 
therefore should not be in the unit for purposes of the count - Board not applying April 
Waterproofing principle - Interveners made no reasonable effort to make sure that the 
respondents had complied with the hiring provisions in the agreement 


AERO BLOCK AND PRECAST LTD., KAMET ENTERPRISES LTD. AND 541190 
ONTARIO INC.; RE C.J.A.; RE THE FORM WORK COUNCIL OF ONTARIO; RE 
LoL UsNiALE LOCAL 493... cessesecclscsassscsecucteeeess 5s: ee (Feb.) 


Collective Agreement - Construction Industry - Construction Industry Grievance - Employer - 


Grievance alleging that Metro breached the collective agreement by contracting for the per- 
formance of electrical work with a contractor who was not a party to a collective agreement 
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with the IBEW - Respondent Metro arguing it was not an “employer” in the construction 
industry but an owner and therefore not bound by the collective agreement - Board reject- 
ing proposition that it is bound to consider whether the respondent to a reference to arbi- 
tration was acting as a person operating a business in the construction industry in respect of 
the subject matter of the grievance - Only issue is whether respondent’s activities have vio- 
lated the provincial agreement - Metro did not “sublet’’ work because it did not award a 
secondary contract - Grievance dismissed 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W., LOCAL 
353; RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO ........c00eccneeesecsccsseescones (Mar.) 279 


Collective Agreement - Construction Industry - Construction Industry Grievance - Union local 
claiming voluntary recognition from Working Agreement signed by Council ten years prior 
to local’s existence - Council unable to be agent of non-existent principal - Agreement not 
binding employer and union local - Grievance referral dismissed 


EASTERN CONSTRUCTION COMPANY LIMITED; RE THE OPERATIVE PLAS- 

TERERS’ AND CEMENT MASONS’ INTERNATIONAL ASSOCIATION OF THE 

UNITED STATES AND CANADA, LOCAL 172 RESTORATION STEEPLE- 

NGS, 2 LE 25 a I ic Dv i eR aroha tenn es (Nov.) 1105 


Collective Agreement - Construction Industry - Employer - Judicial Review - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring ‘“‘gentleman’s agreement”’ null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an “employer” in these circumstances - Judicial review 
dismissed by Divisional Court 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 
552 ANDIONTARIO LABOUR RELATIONS BOARD Wiiiiiccsc.scsssenssnsasnseeseses (Feb.) 231 


Collective Agreement - Construction Industry - Employer - Judicial Review - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring “‘gentleman’s agreement” null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an “employer” in these circumstances - Judicial review 
dismissed by Divisional Court - Application by Windsor Board of Education for leave to 
appeal to the Court of Appeal dismissed 


WINDSOR, BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 552 
AND ONTARIO LABOUR RELATIONS BOARD ............cceccecceecseseeceseeeeenees (June) 707 


Collective Agreement - Duty to Bargain in Good Faith - Unfair Labour Practice - Collective 
agreement containing COLA clause negotiated - Employer believing COLA clause was sus- 
pended for the life of the agreement - Employer alleging that union breached its bargaining 
duty by not informing the employer of its mistaken belief - Union not obliged to question 
the employer’s thinking when it makes a monetary offer - Complaint dismissed 


NIAGARA BRONZE LIMITED; RE G.M.P. AND JACK ERSKINE, ET AL.....(Aug.) 857 
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Collective Agreement - Strike - “‘No board” report issuing for two bargaining units on same day - 
Both units striking - Second unit having “‘bridge clause” in agreement providing for contin- 
uation until thirty days after effective date of new agreement with first unit - Employer 
seeking unlawful strike declaration for second unit - Act providing bridge provisions termi- 
nable on thirty days notice - Written notice not required - Actual notice given by union - 
Application dismissed 


CATERPILLAR OF CANADA LTD.; RE C.A.W. AND ITS LOCAL 252, TED MUR- 

PHY AND MEMBERS OF THE RESPONDENT LOCAL TRADE UNION 
EMPLOYED AS SALARIED EMPLOYEES BY CATERPILLAR OF CANADA 

[TD hited rel sisssees feos toes stiattea cones Se ee ek ae oe (Nov.) 1099 


Conciliation - Practice and Procedure - Reference - Trade Union - Trade Union Status - Union 
Successor Status - Objecting employees permitted to participate in Ministerial reference - 
Two union locals taking steps to merge - Whether “predecessor” local still in existence so as 
to be entitled to request a conciliation officer - Board discussing trade union reorganiza- 
tions - Board finding that union local still existed as a trade union at the time it requested a 
conciliation officer 


KNOB HILL FARMS LIMITED; RE U.F.C.W.,, LOCAL 206 <....2..(10.005.c.sc0sceene (Feb.) 149 


Constitutional Law - Certification - Charter of Rights and Freedoms - Judicial Review - Employ- 
ees working under conditions akin to those in a factory - Employees responsible for moni- 
toring the development of embryonic chickens - Employees found by Board to be persons 
employed in agriculture - Board holding that it has jurisdiction to entertain union’s chal- 
lenge that exclusion of persons employed in agriculture is contrary to the Charter - 
Employer bringing application for judicial review on the grounds that, inter alia, the Board 
erred in law in finding itself to be a “court of competent jurisdiction” and in finding it has 
the authority to apply the Charter by virtue of s.52 of the Constitution Act, 1982 - Judicial 
review dismissed by Divisional Court - Appeal dismissed by Court of Appeal. 


CUDDY CHICKS LIMITED; RE ONTARIO LABOUR RELATIONS BOARD AND 
UE. GW, Local 175.200: cto cee ee ee eee (Sept.) 989 


Constitutional Law - Certification - Construction Industry - Respondent an engineering consult- 
ing company which provides vibration monitoring and assessment services - Bell Canada 
constructing a fibreoptic telecommunications cable - Respondent hired by construction 
company building cable to protect a nearby natural gas pipeline - Respondent’s argument 
that since the work was in relation to a pipeline the application was outside provincial juris- 
diction dismissed - Board finding this to be construction work and respondent’s employees 
to be construction labourers 


VIBRATION ASSESSMENT LIMITED; RE L.I.U.N.A., LOCAL 607 ............... (Feb.) 225, 


Constitutional Law - Certification - Judicial Review - Board determining that there is a category 
of employees of Ontario Hydro who are employed on or in connection with works which by 
section 17 of the Atomic Energy Control Act have been declared to be works for the general 
advantage of Canada - Ontario Hydro bringing application for judicial review for a declara- 
tion that the Labour Relations Act applies to its nuclear workers - Divisional Court quash- 
ing Board decision and declaring that the provincial Act applies to the nuclear employees of 
Ontario Hydro 


ONTARIO HYDRO; RE ONTARIO LABOUR RELATIONS BOARD, THE SOCI- 
ETY OF ONTARIO HYDRO PROFESSIONAL AND ADMINISTRATIVE EMPLOY- 
EES, C.U.P.E. - C.L.C. ONTARIO HYDRO EMPLOYEES UNION, LOCAL 1000, 
THE COALITION TO STOP CERTIFICATION OF THE SOCIETY ON BEHALF OF 
CERTAIN EMPLOYEES, TOM STEVENS, C.S. STEVENSON, MICHELLE MOR- 
RISSEY-O/ RYAN; GEORGE ORRGiiig ei ec ieeeede Eee eee ee eee (June) 698 
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Construction Industry - Abandonment - Union certified for predecessor company in 1972 - Prede- 
cessor company employing non-union labour for intermittent subsequent construction work 
- Union failing to take reasonable steps to monitor activity at fixed location of predecessor 
company - Board finding abandonment of bargaining rights - Union’s related employer and 
sale of business applications for successor company dismissed 


AMERI-CANA MOTEL LIMITED AND 603185 ONTARIO LIMITED; RE C.J.A., 
|). is | Rega iA ROR SRE RS ORR AN. olor rey BSP aM A ge An eR (Oct.) 1009 


Construction Industry - Accreditation - Practice and Procedure - Board not compiling a Final 
Schedule “F” - Schedule consists of employers for whose employees the union has bargain- 
ing rights but who have not employed any of the represented employees within the prior 
year - Neither the number or identity of these employers is a factor in the Board’s determi- 
nation of whether the applicant should be accredited but applicant would have bargaining 
rights for these employers - Issue of whether these employees are bound by the accredita- 
tion order can be determined where a denial of bargaining rights arises in subsequent litiga- 
tion - Unions agreeing to fulfil specific notice obligations and to waive any claim to damages 
in the first claim against each of these employers - Accreditation certificates issued for all 
employers of employees engaged in the operation of heavy equipment and truck drivers in 
the roads, sewers and watermains, and heavy engineering sectors in the Ottawa area 


NATIONAL CAPITAL ROAD BUILDERS ASSOCIATION; RE I.U.O.E., LOCAL 
793 AND TEAMSTERS, LOCAL 91; RE THE OPERATING ENGINEERS 
EMPLOYER BARGAINING AGENCY; RE THE LABOURERS EMPLOYER BAR- 
GAININGIAG ENC Yo 58.50 oe Se es Re eee ee (Jan.) 31 


Construction Industry - Bargaining Unit - Certification - Applicant’s standard construction indus- 
try unit described in terms of journeymen and apprentice electricians - Appropriate to 
include in the unit for certification purposes only employees who are entitled to work in the 
trade pursuant to the Apprenticeship and Tradesmen’s Qualification Act - Redundant to use 
words ‘‘qualified’’, ‘‘certified” or ‘‘registered”’ to describe either journeymen or apprentice 
electricians 


P & M ELECTRIC (1982) LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE 
I.B.E.W., LOCAL 353; RE GROUP OF EMPLOYEES; RE I.B.E.W. CONSTRUC- 
TION COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105; RE P & M ELECTRIC LIM- 
ITED ROMICOMTOLDINGS INC, ccstnns-tecenses.cenccscas ces occe doncaster cmaetoree raat eaten (June) 638 


Construction Industry - Bargaining Unit - Certification - Board looking at issue of how S.117(b) 
applies to the issue of which employees should be included on the list of employees - 
S.117(b) not dictating that off-site shop employees must be included in any particular unit - 
Designation order requiring that both on and off-site mechanics be included in an operating 
engineers unit - Gilvesy ‘work done on date of application test” suitable for resolving dis- 
putes with respect to off-site employees 


WRAYMAR CONSTRUCTION AND RENTAL SALES LTD.; RE I.U.0.E., LOCAL 
7937 RE GROUP OF EMPLOYEES. 22. .coys>scsccsisauaniagetersscenk ts apitast nanegaies csecee (June) 682 


Construction Industry - Bargaining Unit - Certification - Council of trade unions applying under 
s.144(1) for certification for unit including ICI sector - Applicant later requesting that its 
application be amended to one under s.144(3) to exclude the ICI sector - Whether council 
of trade unions can make an application under s.144(3) - Whether applicant attempting to 
gerrymander - Applicant allowed to amend its application 


M.W.M. CONSTRUCTION OF KITCHENER LIMITED; RE L.I.U.N.A., ONTARIO 
PROVINCIAL DISTRICT COUNCIL; RE GROUP OF EMPLOYEKEG............... (June) 635 


Construction Industry - Bargaining Unit - Certification - Dependent Contractor - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
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worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


SUPREME} CARPENTRYJING ARE Cease LOCAL] reactance daeeeeeseer cere (Nov.) 1181 


Construction Industry - Bargaining Unit - Certification - Employer - Employer arguing an “all 
employee” unit was appropriate because it engaged in both construction and non-construc- 
tion work with the same work force - Board holding that where a person operates a busi- 
ness in the construction industry a union is entitled to be certified pursuant to the construc- 
tion industry provisions of the Act for the employees engaged in the construction part of 
the business - Employer’s construction and non-construction activities not inextricably tied - 
Appropriate unit one consisting of construction labourers - Employer engaged in the resto- 
ration of the waterproofing capabilities of underground garages - Work considered to be 
repair and not maintenance - Work falling within the construction industry 


KEITH HOLDSWORTH CONSULTING LTD.; RE L.I.U.N.A., LOCAL 183..... (June) 619 


Construction Industry - Bargaining Unit - Certification - Employer - Whether rebricking of fur- 
nace in a smelter plant is maintenance or construction work - Respondent found to be an 
employer in the construction industry - Certificates issuing 


BRIECAN' CONSE, LIMITED] RE UA LOCAL 800 mesceseeteeretaneereseecceseer (May) 417 


Construction Industry - Bargaining Unit - Certification - Membership Evidence - Practice and 
Procedure - Respondent making one non-pay allegation - Respondent suggesting the 
Board’s investigation of the membership evidence ought to have extended beyond the 
respondent’s specific allegation - Board does not conduct an investigation unless the mem- 
bership evidence is irregular on its face or it receives specific particularized allegations of 
impropriety - Respondent not permitted to inspect membership evidence - Board satisfied 
with sufficiency of membership evidence and Form 80 declaration - Board rejecting argu- 
ment that persons other than construction labourers should be included in labourers unit on 
community of interest grounds 


GRANT CONSTRUCTION, DIVISION OF MALACHY GRANT AND ASSOCIATES; 
RE L.LU.N.A., LOCAL 506. i, « sooitsscmoitissostarnce eos daaselacicsene tater eee eee ents (July) 766 


Construction Industry - Bargaining Unit - Certification - Plumbers Union seeking clarity note 
indicating that welders working in the plumbing trade were employees in the unit - Board’s 
concern is that persons employed be lawfully so engaged in certification applications relat- 
ing to units described in terms of compulsory certified trades - Welding not a separate trade 
nor the subject of a designation order - Board declining to give clarity note for welders 


O.J. PIPELINES INCORPORATED; RE U.A., LOCAL 800.........:..0..:00.cs0-+0000 (Sept.) 976 


Construction Industry - Bargaining Unit - Certification - Reconsideration - Request that Board 
reconsider its interpretation of the MTABA collective agreement and its decision to allow 
the Carpenters Union to carve out its craft from the concrete forming agreement - Recon- 
sideration dismissed 


ELLIS-DON LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; RE THE 
FORM WORK COUNCIL OF ONTARIO; RE METROPOLITAN TORONTO 
APARTMENT BUILDERS ASSOCIATION; RE MILNE & NICHOLLS LTD.; RE 
MOLLENHAUER LIMITED co: stesso ee ey (Mar.) 234 


Construction Industry - Bargaining Unit - Certification - Union applying for unit of all labourers 
in the ICI sector province-wide plus all labourers in all other sectors in Board area 8 - 


Employer arguing that labourers in Board area 18 should be included in the unit - Board 
concluding that employees in Board area 18 not properly on employee list 


BEAVERBROOK ESTATES INC.; RE L.I.U.N.A., LOCAL 183; RE GROUP OF 
BE EE Sw tocar vn cash) atta fave sea vne oak cee nes sc SRRer ESAT ade EMee SLAC TER Mando eS (Apr.) 


Construction Industry - Bargaining Unit - Certification - Union making certification application 


under s.144 for the ICI sector and all other sectors in Board area 26 - Employer having 
employees in Board area 6 - Whether appropriate bargaining unit should be described in 
terms of both Board areas - Union not required to apply for more than one Board area 


BELING CEMENT CONSTRUCTION LIMITED; RE L.I.U.N.A., ONTARIO PRO- 
VINCIAL DISTRICT COUNCIL; RE GROUP OF EMPLOYEES ................00008 (July) 


Construction Industry - Bargaining Unit - Certification - Union seeking to carve out craft unit of 


concrete form workers from broader existing unit - Board reviewing jurisprudence on dis- 
placement applications in construction industry - Board following general practice of allow- 
ing craft to carve out in construction industry and having description of non-ICI portion of 
bargaining unit minor ICI portion 


SHEARWALL FORMING (EAST) LTD.; RE C.J.A., LOCAL 27; RE THE FORM 
WORK COUNCIL OF ONTARIO; RE AUTOMATIC STRUCTURES LTD....... (Dec.) 


Construction Industry - Certification - Applicant seeking certification under construction industry 


provisions - Evidence showing only two employees in bargaining unit - Employees in ques- 
tion not performing construction industry work for majority of time on date of application - 
Majority of time test appropriate to assist in determining whether employee falls within a 
construction “craft” - Application dismissed 


EDDIE BAUER, 162706 CANADA INC.; RE C.J.A., LOCAL 27 ................0000 (Oct.) 


Construction Industry - Certification - Board construing statement in respondent’s reply about its 


parking business to be claim respondent not engaged in construction industry - Board juris- 
diction to certify under construction provisions dependent on employer operating business 
in construction industry - Board directing hearing into whether employer operating business 
in construction industry 


MACDERO CONSTRUCTION LIMITED; RE L.I.U.N.A., LOCAL 183............ (Dec.) 


Construction Industry - Certification - Collective Agreement - Interveners arguing that certain 


persons employed by the respondents were hired contrary to the collective agreement and 
therefore should not be in the unit for purposes of the count - Board not applying April 
Waterproofing principle - Interveners made no reasonable effort to make sure that the 
respondents had complied with the hiring provisions in the agreement 


AERO BLOCK AND PRECAST LTD., KAMET ENTERPRISES LTD. AND 541190 


ONTARIO INC.; RE C.J.A.; RE THE FORM WORK COUNCIL OF ONTARIO; RE 
PU NAR UOWAT A030. oc, dedi tay sanus chee ee ee ee (Feb.) 


Construction Industry - Certification - Constitutional Law - Respondent an engineering consult- 


ing company which provides vibration monitoring and assessment services - Bell Canada 
constructing a fibreoptic telecommunications cable - Respondent hired by construction 
company building cable to protect a nearby natural gas pipeline - Respondent’s argument 
that since the work was in relation to a pipeline the application was outside provincial juris- 
diction dismissed - Board finding this to be construction work and respondent’s employees 
to be construction labourers 


VIBRATION ASSESSMENT LIMITED; RE L.I.U.N.A., LOCAL 607 ............... (Feb.) 


Construction Industry - Certification - Dependent Contractor - Employee - Carpentry contractor 


contracting with pieceworkers to perform carpentry work on low-rise residential housing - 
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322 


709 


1254 


1041 


1224 


93 


Pape; 
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Pieceworkers may employ one or more “‘helpers”’ - Whether pieceworkers and helpers are 
employees of the carpentry contractor - Parties agreeing that a pieceworker with a single 
helper should be on the employee list - Board finding that helpers are the employees of the 
pieceworkers and not the carpentry contractor - Board determining that a pieceworker with 
more than one helper is an employer and independent contractor - In determining whether 
a pieceworker is an employer, the Board focuses on how many helpers a pieceworker 
employs on the application date and not simply how many helpers are at work on the appli- 
cation date 


E.M. CARPENTRY (1982) LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., 
LOCAL 27 (FORMERLY LOCAL 1190); RE WESTROYAL CARPENTRY LTD.; RE 
CAMO CONSTRUCTION; RE B. BEZEAU FRAMING; RE PIPAU CONSTRUC- 
TION; RE JOEB CONSTRUCTION; RE LOPES CARPENTRY; RE OLIVEIRA CAR- 
PENTRY CONTRACTORS; RE BELMONTE CARPENTRY LTD.; RE LANDL CON- 
STRUCTION; RE CAYOUETTE FRAMER; RE ZEMARS CARPENTERS LTD.; RE 
DIVO CONSTRUCTION; RE P & F CARPENTRY; RE M. LANTEIGNE 
CONSTRUCTION tecrnitts, sees eet torneo irre ok Tren (Aug.) 


Construction Industry - Certification - Employer - Whether respondent is an employer in the con- 


struction industry - Respondent replacing metal plates and pipes in recovery and steam 
plant at a pulp and paper mill during its annual shutdown - Work found to be maintenance 
work not repair - Application converted to one under the general provisions of the Act - All 
employee unit found appropriate - Certificate issuing 


LEVERT & ASSOCIATES CONTRACTING INC.; RE B.B.F ..........0..0..s0ceeseese (June) 


Construction Industry - Certification - Employer Support - Fraud - Reconsideration - Employee 


requesting Board reconsider its decision to certify the union - Allegations that union 
received employer support and certificate obtained by fraud - Cogent evidence pointing to 
possible violation of s.13 sufficient ground for reconsideration - Delay of 13 months in mak- 
ing reconsideration request is a factor in considering whether to vary or revoke the decision 


WALLCRAFT PAINTING AND DECORATING LTD.; RE P.A.T., LOCAL 557 (Mar.) 


Construction Industry - Certification - Intimidation and Coercion - Membership Evidence - 


Unfair Labour Practice - Employer alleging that union threatened employees with closing 
down the job unless they signed cards - Improper comments which could arguably cause 
employees to be concerned about their continued employment made by rank-and-file 
employee as part of his “salesmanship” of the union not leading Board to question the 
voluntariness of the membership evidence filed - Misrepresentations made by union official 
immediately clarified by same official the next day - Membership evidence voluntary - Cer- 
tificate issuing 


COVELLO BROTHERS LIMITED; RE L.I.U.N.A., LOCAL 837; RE C.J.A., LOCAL 


Construction Industry - Certification - Membership Evidence - Respondent requesting a hearing 


to “test” the membership evidence - Any party asserting any irregular or improper conduct 
is obliged to give notice and full particulars of its allegations - With the exception of particu- 
larized allegations of non-sign or non-pay the Board does not conduct investigations into 
allegations of impropriety with respect to the solicitation of membership evidence - Such 
allegations must be made, particularized and proven by a party to the proceeding - Board 
disposing of application without a hearing 


LONCO CONSTRUCTION LIMITED, CARADON DEVELOPMENTS INC.; RE 
L.LU.NSADOCATH1059%, 24095. di ee ee (Mar.) 


Construction Industry - Certification - Natural Justice - Practice and Procedure - Union filing cer- 


tification application on terminal date of prior application by different union - First appli- 


829 


630 


306 


119 


274 
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cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIAL DISTRICT COUNCIL; RE I.U.0.E., LOCAL 793; RE GROUP OF 
EMPLOYEES iit tities oh:.0.0 2c ee Reem ers Mii ale Ole a ek, (Oct.) 1046 


Construction Industry - Certification - Petition - Employees filing documents with the Board 
requesting a representation vote by secret ballot - Whether the “petitions” filed are evi- 
dence of objection by the employees to the certification and, if so, whether they are volun- 
tary expressions of desire - Working foreman who circulated the petitions testifying that the 
petitions were drafted so that there would be a secret ballot vote - Board finding that the 
preamble was not a clear statement in opposition to the union - A request for a secret ballot 
vote is not tantamount to evidence of objection - Oral evidence supporting that conclusion - 
Documents not voluntary in any event - Certificates issuing 


ACTION ELECTRICAL LTD.; RE I.B.E.W., LOCAL 353; RE GROUP OF 
EMBPE OSES pc sisainccschaseossesceceadeteshadeceatarcnsteeantdeeresamesetsencnsses oeauenee ma nnoee (Feb.) 79 


Construction Industry - Certification - Practice and Procedure - 4 2= days between receipt of 
documents from the Registrar and the terminal date is sufficient time to respond to applica- 
tion - Application disposed of without hearing - Objections to certification from employer 
dismissed - Certificates issuing 


B. MASKELILIMITED; RE:I.U.0.E,,, LOCAL 793 a ncnuaccteatanessas tases paceman (Apr.) 319 


Construction Industry - Certification - Practice and Procedure - Legislation not contemplating 
“interim certificate’ requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OY TIEN LOO) de Ee ie PS ARS aA C8 (Oct.) 1053 


Construction Industry - Certification - Practice and Procedure - Pre-Hearing Vote - Unfair 
Labour Practice - Applicant union seeking to convert its certification application in which a 
pre-hearing vote had been requested to one in which no such vote is requested - Board 
denying request - Unfair labour practice complaint that employer transferred two employ- 
ees out of bargaining unit to frustrate certification application - Complaint dismissed - 
Employees in question not permitted to vote - One ballot left to count - Ballot of single 
employee to be unsealed and counted unless objection received from party 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION (Sept.) 972 


Construction Industry - Certification - Practice and Procedure - Respondent employer requesting 
hearing in construction industry certification application - Board discussing membership 
evidence system in Ontario and certification procedure in the construction industry - Hear- 
ing denied - Certificates issuing 


WESTDALE PAINTING & DECORATING LTD.; RE P.A.T., LOCAL 205...... (Sept.) 984 
Construction Industry - Certification - Pre-Hearing Vote - Respondent failing to meet with officer 


to make voting arrangements or to file any lists of employees - Intervener arguing that the 
list should not be finalized in the absence of the respondent and the respondent’s records - 


Board refusing to convene a hearing on the issue - Vote ordered on the basis of the records 
of the applicant and available information - Ballot box sealed 


VICTOR CARPENTRY LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., LOCAL 
QT sist tict Gop velucttstae sh atm eay ot dott ds cutis Uae tap alia hauide Mca ea tes tie ea eee Phe eee eee eee eae (May) 524 


Construction Industry - Certification - Related Employer - Labourers Union seeking in its certifi- 
cation application to have the respondent companies declared one employer - Bricklayers 
Union intervening in certification and filing its own related employer application - Whether 
Board will exercise its discretion to declare respondents one employer - Board dismissing 
Bricklayers’ application because union did not act promptly but making one employer dec- 
laration in the Labourers application - Certification application scheduled for further hear- 
ing 
GOTTCON CONTRACTORS LIMITED, GOTTARDO PROPERTIES (DOME) INC., 
GOTTARDO PROPERTIES LIMITED, GOTTARDO CONTRACTING (1980) INC., 
GOTTARDO CONTRACTING CO. LIMITED, GOTTARDO HOLDINGS COM- 
PANY LTD., GOTTARDO MANAGEMENT LIMITED AND GOTTARDO CORPO- 
RATION; RE L.LU.N.A,, LOCAL 506; RE B.M- TU; OCAWD Winco. sueiscesec sees (July) IPM 


Construction Industry - Collective Agreement - Construction Industry Grievance - Employer - 
Grievance alleging that Metro breached the collective agreement by contracting for the per- 
formance of electrical work with a contractor who was not a party to a collective agreement 
with the IBEW - Respondent Metro arguing it was not an “employer” in the construction 
industry but an owner and therefore not bound by the collective agreement - Board reject- 
ing proposition that it is bound to consider whether the respondent to a reference to arbi- 
tration was acting as a person operating a business in the construction industry in respect of 
the subject matter of the grievance - Only issue is whether respondent’s activities have vio- 
lated the provincial agreement - Metro did not “‘sublet’’ work because it did not award a 
secondary contract - Grievance dismissed 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W., LOCAL 
353; RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRI- 
CAL CONTRACTORS ASSOCIATION OFi\ONTARIO. cain. poss stoowecnasseen eee (Mar.) 279 


Construction Industry - Collective Agreement - Construction Industry Grievance - Union local 
claiming voluntary recognition from Working Agreement signed by Council ten years prior 
to local’s existence - Council unable to be agent of non-existent principal - Agreement not 
binding employer and union local - Grievance referral dismissed 


EASTERN CONSTRUCTION COMPANY LIMITED; RE THE OPERATIVE PLAS- 

TERERS’ AND CEMENT MASONS’ INTERNATIONAL ASSOCIATION OF THE 

UNITED STATES AND CANADA, LOCAL 172 RESTORATION STEEPLE- 

JACKS wiisviccsesccsevassuvsions Maeee entices ae Pecttaceie an: siete etee ane sen tet a eenee amet Mees ae a eente omeetra te (Nov.) 1105 


Construction Industry - Collective Agreement - Employer - Judicial Review - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on ‘“‘gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring “‘gentleman’s agreement”’ null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an “‘employer’’ in these circumstances - Judicial review 
dismissed by Divisional Court 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 
552, AND'ONTARIO' LABOUR RELATIONS BOARD. chores sereecreeemeree sen. (Feb.) 231 
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Construction Industry - Collective Agreement - Employer - Judicial Review - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring ‘‘gentleman’s agreement” null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an ‘“‘employer” in these circumstances - Judicial review 
dismissed by Divisional Court - Application by Windsor Board of Education for leave to 
appeal to the Court of Appeal dismissed 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF ; RE U.A., LOCAL 
53592 AND ONTARIO LABOUR RELATIONS BOARD....0...02:.cccccnccrnectnceoeerrees (June) 707 


Construction Industry - Construction Industry Grievance - Collective agreement requiring parties 
to negotiate where excessive walking time is involved - Board finding that a nine minute 
walk from the entrance gate to the brass shack was not excessive walking time - Grievance 
dismissed 


STONE & WEBSTER CANADA LIMITED; RE B.S.O.I.W., LOCAL 786; RE THE 
ONTARIO BRECTORS ASSOCIATION). Sate wena eee ee ee (July) 804 


Construction Industry - Construction Industry Grievance - Discharge - Grievor fired by subcon- 
tractor because general contractor would not allow him to work on the job site in its belief 
that he had let off a firecracker - Whether grievor fired without just cause contrary to col- 
lective agreement -Subcontractor having cause to fire employee where the general contrac- 
tor refuses to permit the employee to continue on the job - Circumstances indicating no just 
cause not present here - Grievance dismissed 


Exo 7hOX CIMIDED RE TB sE.W., LOCALE 353 i sasecseeveaecacstensensnsnss se ectee icin (July) 746 


Construction Industry - Construction Industry Grievance - Duty of Fair Representation - Practice 
and Procedure - Unfair Labour Practice - Union filing a grievance with the Board alleging 
that the employer had repeatedly breached the collective agreement - Union considered the 
litigation to be long, costly and unpredictable - Grievance settled prior to hearing following 
ratification by a majority of the bargaining unit members - Complainants considering terms 
of settlement unsatisfactory - Delay of 13 months before filing fair representation complaint 
- Board declining to inquire further into complaint on the basis of numerous policy consid- 
erations - Complaint dismissed 


CARTER, MARK AND BRAD CARTER; RE S.M.W., LOCAL 539; RE IMPERIAL 
INSULATION'’S ROOFING (1982) LIMITED © *. tess. scasessaseseotbansadnessetsencrsneer (Feb.) 112 


Construction Industry - Construction Industry Grievance - Employer failing to make proper 
income tax deductions from employee wages - Employer making deductions at later date - 
Union alleging breach of collective agreement and of Employment Standards Act prohibi- 
tion against wage set-off -Collective agreement authorizing income tax deductions - Over- 
payment not “wages” within meaning of Employment Standards Act - Grievance dismissed 


CALLIGARO TILE COMPANY LIMITED; RE B.A.C. AND THE ONTARIO PRO- 
VINCIATA CONFERENCE OF BIA. Cains crscsesevserasrpnacasiteccceesearauanrensen eee tes (Oct.) 1014 


Construction Industry - Construction Industry Grievance - Evidence - Grievance alleging non- 
union hire in violation of ICI agreement - Respondent not attending hearing - Applicant 
must prove that the work was performed by persons who were employed by the respondent 
and that they were employed in violation of the collective agreement - Applicant must also 
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prove failure to make dues and other remittances - Applicant failing to prove the necessary 
elements of the grievance - Grievance dismissed 


F & RCHARBONNEAU CONSTRUCTION ENR.; RE C.J.A., LOCAL 2041.....(Apr.) 348 


Construction Industry - Damages - Remedies - Strike - Union threatening general contractor with 
picket line which would cause an unlawful strike - Board finding that threat made but relief 
not warranted - Request for damages in the context of an illegal strike or lockout applica- 
tion is inappropriate - Board also declining to make declaration because threat was an iso- 
lated one 


GUILD ELECTRIC LIMITED; RE I.U.0.E., LOCAL 793, JOHN MONTI, JOSEPH 
KENNEDY, MR. MONTAGNESE, MR. RICCIUTO; RE IBEW CONSTRUCTION 
COUNCIL OF ONEARIO 3:00 0) 4s Ce ee Se ee (Sept.) 969 


Construction Industry - Evidence - Judicial Review - Picketing - Unfair Labour Practice - Picket- 
ing by Labourers Union found to be in breach of the Act - Purpose of picketing was to 
induce employers to grant bargaining rights to Labourers Union - Board granting declara- 
tory relief to complainant Carpenters Union but not nullifying collective agreements - Car- 
penters Union bringing application for judicial review on the grounds that, inter alia, the 
Board refused to permit the applicant to lead evidence going to remedy - Judicial review 
dismissed by Divisional Court 


BAY-TOWER HOMES COMPANY LTD., BAY-TOWER MANAGEMENT INC., 
LEDI PROPERTIES INC., 518270 ONTARIO LIMITED, 554614 ONTARIO LIMIT- 
ED; RE L.I.U.N.A., LOCAL 183, AND THE ONTARIO LABOUR RELATIONS 
BOARD; RE CVA R LOGCAU 2 irc essccec ser ec son nenverenneserecceeeneenna stem cece ten enasaet (June) 695 


Construction Industry - Judicial Review - Parties - Practice and Procedure - Reconsideration - 
Termination - Termination application naming as respondents District Council and one 
local - International, District Council and all affiliated union locals necessary parties - 
Application dismissed at hearing - Board reconsidering its decision to dismiss and permit- 
ting applicants to amend the title of the application - Labourers Union bringing application 
for judicial review on the grounds that, inter alia, the Board erred in law by failing to notify 
the Union that it intended to reconsider its decision and by failing to afford the Union an 
opportunity to make submissions - Judicial review dismissed by Divisional Court 


DOUBLE S CONSTRUCTION, MICHAEL VAN LANDEGHEM, TRACY VAN LAN- 
DEGHEM AND TERRY MANZUTTI, ONTARIO LABOUR RELATIONS BOARD, 
657572 ONTARIO INC., C.O.B. AS; RE L.I.U.N.A., ONTARIO PROVINCIAL DIS- 
TRICT COUNCIL, AND ITS AFFILIATED LOCAL UNIONS L.I.U.N.A., LOCALS 
1: So8 wt y= Deen eer eo SANNA AR Ree anise aoa ee Or eae Oectoe Hak od noo duaconbbasekedsaceog dees (June) 696 


Construction Industry - Judicial Review - Practice and Procedure - Unfair Labour Practice - Com- 
plaint by Carpenters Union that Labourers Union negotiated collective agreements which 
contained subcontracting clauses requiring home builders to subcontract work to contrac- 
tors in contractual relations with Labourers Union notwithstanding that the Union did not 
represent any of the employees employed by the home builders - Board declining to inquire 
into complaint due to delay in bringing matter on for hearing - Carpenters Union bringing 
application for judicial review on the grounds that, inter alia, the Board wrongfully declined 
to exercise its jurisdiction and failed to observe the rules of natural justice in refusing to 
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inquire into the complaint - Judicial review dismissed by Divisional Court - Application by 
Carpenters Union for leave to appeal to the Court of Appeal dismissed 


DELLBROOK HOMES, L.I.U.N.A., LOCAL 183, THE TORONTO HOUSING 
LABOUR BUREAU, PHILMOR DEVELOPMENTS LIMITED, MOR-ALICE CON- 
STRUCTION LIMITED, GREENPARK HOMES, HERON HOMES, BRAMALEA 
LIMITED, VICTORIA WOOD DEVELOPMENT CORPORATION INC., MICHAEL 
REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; RE C.J.A., 
TENA 7B chats eta cch iho diacav seb ea tos RRR PEA ee ta es EA th (July) 823 


Construction Industry - Jurisdictional Dispute - Practice and Procedure - Work in dispute involv- 
ing the application of aluminum cladding or lagging over insulation applied to oven circula- 
tion ducts - Sheet Metal Union arguing that it would be unlawful for the Board to assign the 
work in dispute to persons who are not journeymen or apprentice sheet metal workers - 
Apprenticeship Act not stipulating that certain work can only be done by certain people - 
Board not prepared to find as a preliminary matter that the work could be done lawfully 
only by journeymen or apprentice sheet metal workers 


E. S. FOX LIMITED, PRO INSUL LIMITED, S.M.W., LOCAL 562; RE H.F.I.A., 
LOCAL 95; RE ONTARIO SHEET METAL WORKERS’ AND ROOFERS’ CONFER- 
ENCE; RE ONTARIO SHEET METAL AND AIR HANDLING GROUP; RE MAS- 
TER INSULATORS’ ASSOCIATION OF ONTARIO INC. 1.0.0.0... eee eeeeeeee neon ees (July) 738 


Construction Industry - Practice and Procedure - Related Employer - Employer filing related 
employer application in support of its request that the Board reconsider its decision to cer- 
tify the Carpenters Union - Employer arguing certificate should be revoked because the 
Labourers Union holds the bargaining rights through its relationship with the related 
employers - Employer seeking leave to withdraw its related employer application after the 
release of Ellis-Don - Carpenters Union opposing request and asking that Board deal with 
application on its merits or treat employer’s application as if it were the Carpenters’ appli- 
cation - Board refusing employer leave to withdraw its application - Application to be heard 
on its merits 


TACTIX CONSTRUCTION LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., 
CLOVE Ig) Se Ree Rr nae RO oS Ge Me al Uae fa bine (Aug.) 903 


Construction Industry - Related Employer - Bricklayers Union alleging that City and Library 
Board were under common control or direction - Library Board established by statute in 
1950 - Union members not used by Library Board when it constructed a library - Whether 
Board ought to exercise its discretion in favour of making a common employer declaration - 
Operations of two entities not integrated - Labour relations community treating similar 
entities as separate employers - Board dismissing application - Circumstances not warrant- 
ing common employer declaration 


ETOBICOKE PUBLIC LIBRARY BOARD, THE CORPORATION OF THE 
CITY OF, THE CORPORATION OF THE CITY OF ETOBICOKE; RE B.A.C., 
ROCHE Ade bh) C8 iE E 8 ie Mae CN ND, Dele (Sept.) 935 


Construction Industry - Related Employer - Main business of each of the respondents differed but 
companies used interchangeably - Construction industry activities of the companies had a 
common meeting ground in sheet metal work and sandblasting and painting - Board finding 
that respondents carried on associated or related activities or businesses - Board rejecting 
argument that s.1(4) requires the entities to exist in law contemporaneously - Respondents 
found to be one employer 


WARREN STEEPLEJACKS LIMITED, WARREN MECHANICAL LIMITED, BLA- 
STCO'CORPORATION: RE S.M:W., LOCAL 537 ccs, sons docttestweastar-cbeut voces ss 2.07 (Mar.) 309 


Construction Industry - Related Employer - One corporation performing concrete work on a bid 
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basis primarily for the construction industry - Other corporation engaged in a much broader 
scope of work - Most of its work underground but it also does concrete work - One 
employer declaration made 


STEBILL LIMITED, HEMMIN MINE SERVICE LIMITED; RE L.I.U.N.A., LOCAL 


Construction Industry - Related Employer - Remedies - Sole officer and shareholder of Green- 


King Ltd. is the construction manager of Widcor Ltd. - Nothing in common between the 
two general contractors except the individual - Widcor Ltd. winding down its construction 
business and going into land development - Widcor Ltd. using the construction services of 
Green-King Ltd. to construct a car dealership - Board finding sufficient common direction 
and control to make one employer declaration but declaration limited to protecting the 
union’s bargaining rights to those instances where Green-King Ltd. and Widcor Ltd. 
together engage in working in the construction industry 


WIDCOR LIMITED AND GREEN-KING LTD.; RE C.J.A., LOCAL 27 ............ (Jan.) 


Construction Industry - Sector Determination - Installation of storm sewer pipe and catch basins 


on private property - Characteristics of excavation work a function of purpose of excavation 
- End use being sewer - Work characteristics distinct and same irrespective of installation 
on private property - Work typically performed by speciality contractors - Statutory scheme 
not requiring Board to exercise discretion with view to enlarging ICI sector - Work within 
sewers and watermains sector 


STEEN CONTRACTORS LIMITED, L.I.U.N.A., LOCAL 597 AND; RE U.A., 
LOCAL 463; RE MILNE AND NICHOLLS/VANBOTS JOINT VENTURE; RE 
L.IL.U.N.A., ONTARIO PROVINCIAL DISTRICT COUNCIL; RE VALENTINE 
ENTERPRISES CONTRACTING, A DIVISION OF VALENTINE DEVELOPMENTS 
LIMITED; RE METROPOLITAN TORONTO SEWER AND WATERMAIN CON- 
TRACTORS ASSOCIATION; RE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE THE ONTARIO PIPE TRADES COUNCIL OF THE U.A.; RE CANA- 
DIAN AUTOMATIC SPRINKLER ASSOCIATION; RE U.A., LOCAL 853; RE 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS CONSTRUC- 
TION COUNCIL:OF ONTARIO sitio 38 acesine «ces coane sephese (cae ath. even oan senate (Nov.) 


Construction Industry Grievance - Bargaining Rights - Judicial Review - Whether Painters Union 


acquired bargaining rights by means of a working agreement signed between the Toronto 
Building and Construction Trades Council and Harbridge - Harbridge held bound to Paint- 
ers Union provincial agreement - Breach by Harbridge of sub-contracting clause - Har- 
bridge bringing application for judicial review on the grounds that, inter alia, the Board’s 
interpretation of the working agreement was patently unreasonable - Judicial review dis- 
missed by Divisional Court 


HARBRIDGE & CROSS LIMITED; RE ONTARIO COUNCIL OF THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES AND 
ONTARIO: LABOUR: RELATIONS BOAR Ditiiiicrcce coven ss con terete ectuateagedinete ade (July) 


Construction Industry Grievance - Collective Agreement - Construction Industry - Employer - 


Grievance alleging that Metro breached the collective agreement by contracting for the per- 
formance of electrical work with a contractor who was not a party to a collective agreement 
with the IBEW -Respondent Metro arguing it was not an ‘“‘employer’’ in the construction 
industry but an owner and therefore not bound by the collective agreement - Board reject- 
ing proposition that it is bound to consider whether the respondent to a reference to arbi- 
tration was acting as a person operating a business in the construction industry in respect of 
the subject matter of the grievance - Only issue is whether respondent’s activities have vio- 


384 


66 


7S 
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lated the provincial agreement - Metro did not “sublet” work because it did not award a 
secondary contract - Grievance dismissed 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W., LOCAL 
353; RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO MT tec. ccacteottaeeaes asso teas (Mar.) 279 


Construction Industry Grievance - Collective Agreement - Construction Industry - Union local 
claiming voluntary recognition from Working Agreement signed by Council ten years prior 
to local’s existence - Council unable to be agent of non-existent principal - Agreement not 
binding employer and union local - Grievance referral dismissed 


EASTERN CONSTRUCTION COMPANY LIMITED; RE THE OPERATIVE 

PLASTERERS’ AND CEMENT MASONS’ INTERNATIONAL ASSOCIATION 

OF THE UNITED STATES AND CANADA, LOCAL 172 RESTORATION STEEPLE- 

NIN re ee en Soe incre Santen’ sloisa di Seite eaSalss dap de tase Sie pce Re Rea es Reaehs c ea (Nov.) 1105 


Construction Industry Grievance - Construction Industry - Collective agreement requiring parties 
to negotiate where excessive walking time is involved - Board finding that a nine minute 
walk from the entrance gate to the brass shack was not excessive walking time - Grievance 


dismissed 
STONE & WEBSTER CANADA LIMITED; RE B.S.O.I.W., LOCAL 786; RE THE 
ON TARTOM RECTORS ASSOCIATION wer we ane eet ice eee eRe enc ene eens (July) 804 


Construction Industry Grievance - Construction Industry - Discharge - Grievor fired by subcon- 
tractor because general contractor would not allow him to work on the job site in its belief 
that he had let off a firecracker - Whether grievor fired without just cause contrary to col- 
lective agreement -Subcontractor having cause to fire employee where the general contrac- 
tor refuses to permit the employee to continue on the job - Circumstances indicating no just 
cause not present here - Grievance dismissed 


Ee. FORCUIMITED RE BE. W.PLOCAL S538 iar oer sete enc cee reeaenens earns (July) 746 


Construction Industry Grievance - Construction Industry - Duty of Fair Representation - Practice 
and Procedure - Unfair Labour Practice - Union filing a grievance with the Board alleging 
that the employer had repeatedly breached the collective agreement - Union considered the 
litigation to be long, costly and unpredictable - Grievance settled prior to hearing following 
ratification by a majority of the bargaining unit members - Complainants considering terms 
of settlement unsatisfactory - Delay of 13 months before filing fair representation complaint 
- Board declining to inquire further into complaint on the basis of numerous policy consid- 
erations - Complaint dismissed 


CARTER, MARK AND BRAD CARTER; RE S.M.W., LOCAL 539; RE IMPERIAL 
INSUEATION & ROOBING (1982) TEIMITE D Pee rceceicnese-tcncnaesae henscactetaeenteet (Feb.) 112 


Construction Industry Grievance - Construction Industry - Employer failing to make proper 
income tax deductions from employee wages - Employer making deductions at later date - 
Union alleging breach of coilective agreement and of Employment Standards Act prohibi- 
tion against wage set-off -Collective agreement authorizing income tax deductions - Over- 
payment not “‘wages” within meaning of Employment Standards Act - Grievance dismissed 


CALLIGARO TILE COMPANY LIMITED; RE B.A.C. AND THE ONTARIO PRO- 
VINGCIAT CONEERENCE OF BOA: Coca sustains saeco east (Oct.) 1014 


Construction Industry Grievance - Construction Industry - Evidence - Grievance alleging non- 
union hire in violation of ICI agreement - Respondent not attending hearing - Applicant 
must prove that the work was performed by persons who were employed by the respondent 
and that they were employed in violation of the collective agreement - Applicant must also 
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prove failure to make dues and other remittances - Applicant failing to prove the necessary 
elements of the grievance - Grievance dismissed 


F & RCHARBONNEAU CONSTRUCTION ENR.; RE C.J.A., LOCAL 2041.....(Apr.) 348 


Construction Industry Grievance - Judicial Review - First grievance dismissed following request 
to withdraw late in proceedings - No cause of action or issue estoppel in regards to this 
grievance - Whether Painters acquired bargaining rights by means of a working agreement 
signed between the Toronto Building and Construction Trades Council and the respondent 
- Respondent held bound to painters provincial agreement - Breach of sub-contracting 
clause - Application for leave to appeal to the Court of Appeal dismissed 


HARBRIDGE AND CROSS LIMITED; RE ONTARIO COUNCIL OF PAINTERS 
AND ALLIED TRADES AND ONTARIO LABOUR RELATIONS BOARD ..... (Oct.) 1093 


Contempt - Evidence - Stated Case - Witness - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour 


PLAZA FIBREGLAS MANUFACTURING LIMITED, SABINA CITRON, CITRON 
AUTOMOTIVE DIVISION OF, PLAZA ELECTRO-PLATING LIMITED, CITCOR 
MANUFACTURING LTD., AND THE ONTARIO LABOUR RELATIONS BOARD; 
RE.U.S. WA Bechler ee ne een (May) 479 


Contempt - Evidence - Stated Case - Witness - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour - Application by principal for leave to appeal to the Court of Appeal dis- 
missed 


PLAZA FIBERGLAS MANUFACTURING LIMITED, PLAZA ELECTROPLATING 
LIMITED, CITCOR MANUFACTURING LTD., SABINA CITRON, CITRON AUTO- 
MOTIVE DIVISION OF; RE U.S.W.A. AND THE ONTARIO LABOUR RELA- 
TIONS BOARD wise culs faonsietensaun et toagsnsmeacse cote | sandue ss cs cree nen ara at ie Mie Gok Mal eaate eae (June) 707 


Crown Transfer - Abandonment - Bargaining Rights - Employer - Crown contracting out snow 
plowing, garbage pick-up, janitorial services, marking of trees and provincial park opera- 
tions to individuals, partnerships and corporations - Whether contractors bound by collec- 
tive agreement between union and Crown - Union knew of contracting out soon after it 
began in the early 1980’s - Whether union abandoned bargaining rights - Whether contrac- 
tors need to have employees to be “employers” within the meaning of the Act -Board 
declaring that all contractors bound by collective agreement 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE JOHN MCCORMACK; RE ELSIE MCCORMACK; RE THE CROWN 
IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF GOVEN- 
MENT SERVICES, AND WAYNE FORBES C.O.B. AS FORBES JANITORIAL 
SER VICES sssiss suited ips 006 Le essa css ew NO re ete em (July) 714 
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Crown Transfer - Timeliness - Union seeking declaration of Crown transfer for forestry survey 
and spraying contracted out by Ministry - Subject matter of contracts constituting “‘under- 
taking” within meaning of Successor Rights (Crown Transfers) Act - Undertakings “‘trans- 
ferred” by tendering process - Transferees constituting “employers” - Performance of work 
by Crown employees immediately prior to transfer not prerequisite - Nothing in Successor 
Rights (Crown Transfers) Act to suggest union delay in seeking declaration releasing 
employer from effect of collective agreement - Board declaring Crown transfer 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE SMITH FORESTRY 
ENTERPRISES; RE HOTCHKISS FORESTRY ENTERPRISES; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE NICOL SEGUIN; RE JOHN MCCORMACK; RE ELSIE MCCOR- 
MACK; RE THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE 
MINISTRY OF GOVERNMENT SERVICES, AND WAYNE FORBES C.O.B. AS 
FORBESUJANITORIAL SERVICES | onc. 15a ao ooppanecanncete ecu asen does oneeeee eae ates (Oct.) 1028 


Damages - Construction Industry - Remedies - Strike - Union threatening general contractor with 
picket line which would cause an unlawful strike - Board finding that threat made but relief 
not warranted - Request for damages in the context of an illegal strike or lockout applica- 
tion is inappropriate - Board also declining to make declaration because threat was an iso- 
lated one 


GUILD ELECTRIC LIMITED; RE I.U.0.E., LOCAL 793, JOHN MONTI, JOSEPH 
KENNEDY, MR. MONTAGNESE, MR. RICCIUTO; RE IBEW CONSTRUCTION 
COUNCIRORONTA RIO: ti ttn lee BR i mae Bak Sie iii cea fier ete (Sept.) 969 


Damages - Parties - Practice and Procedure - Reconsideration - Unfair Labour Practice - Com- 
plainants arguing that Board erred in awarding damages only to the complainants - Argu- 
ment that damages should be afforded to all employees affected by the breach of the Act 
dismissed - A complainant must have the authority to represent the grievors’ interests - 
Complainants gave no indication during the proceedings that they were authorized to make 
a complaint on behalf of any other employees - Reconsideration application dismissed 


CUDDY FOOD PRODUCTS LTD.; RE R.W.D.S.U., AFL:CIO:CLC:; RE U.F.C.W., 
LOCAL 175 AND U.F.C.W., AFL-CIO-CLC; RE JOHN HENSON AND 25 OTHERS; 
REIDEBJOHNSTION AND. OTEERS faa-nere cae etetin soe seeteeeenetaster eeeneee sme ateeer: (Feb.) 126 


Dependent Contractor - Bargaining Unit - Certification - Construction Industry - Employee - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


SUPREME CARPENTRY INCRE CA: LOCAL 276s Sag. ae.0 state sense nada (Nov.) 1181 


Dependent Contractor - Bargaining Unit - Certification - Judicial Review - Stay - Board certifying 
union for two units of employees of taxi company, one of owner-operators and the other of 
drivers - Taxi company bringing motion to stay Board decision - Motion dismissed by 
Supreme Court of Ontario 


HAMILTON YELLOW CAB LIMITED AND TRANSPORTATION UNLIMITED 
INC.; RE R.W.D.S.U., AFL-CIO-CLC AND THE ONTARIO LABOUR RELATIONS 
BOARDS Sea Omnt ARMAND |S er Le eee te ee (July) 824 


Dependent Contractor - Bargaining Unit - Certification - Reconsideration - Board certifying 
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union for two units, one of owner operators/dependent contractors and the other of drivers 
- Board declining to reconsider its decision 


HAMILTON YELLOW CAB COMPANY LIMITED, FLEET TAXI, YELLOW TAXI, 
TRANSPORTATION UNLIMITED INC., D. J. VAN BOORT ET AL; RE 
R.W.D.S.U:, AFL-CIO CL Ci oreveacome « reimnanias sot setone sateen saan estes eeesaina mace se eset (Feb.) 144 


Dependent Contractor - Certification - Construction Industry - Employee - Carpentry contractor 
contracting with pieceworkers to perform carpentry work on low-rise residential housing - 
Pieceworkers may employ one or more “helpers” - Whether pieceworkers and helpers are 
employees of the carpentry contractor - Parties agreeing that a pieceworker with a single 
helper should be on the employee list - Board finding that helpers are the employees of the 
pieceworkers and not the carpentry contractor - Board determining that a pieceworker with 
more than one helper is an employer and independent contractor - In determining whether 
a pieceworker is an employer, the Board focuses on how many helpers a pieceworker 
employs on the application date and not simply how many helpers are at work on the appli- 
cation date 


E.M. CARPENTRY (1982) LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., 
LOCAL 27 (FORMERLY LOCAL 1190); RE WESTROYAL CARPENTRY LTD.; RE 
CAMO CONSTRUCTION; RE B. BEZEAU FRAMING; RE PIPAU CONSTRUC- 
TION; RE JOEB CONSTRUCTION; RE LOPES CARPENTRY; RE OLIVEIRA CAR- 
PENTRY CONTRACTORS; RE BELMONTE CARPENTRY LTD.; RE LANDL CON- 
STRUCTION; RE CAYOUETTE FRAMER; RE ZEMARS CARPENTERS LTD.; RE 
DIVO CONSTRUCTION; RE P & F CARPENTRY; RE M. LANTEIGNE 
CONSTRUCTION? eh fo ls i SR dE eS te (Aug.) 829 


Dependent Contractor - Discharge for Union Activity - Employee - Unfair Labour Practice - 
Union alleging that grievor was discharged in contravention of Act - Employer arguing that 
grievor was not an employee but an independent contractor - Employer in business of haul- 
ing raw forest products from logging sites to mills - Grievor was a hauling contractor - 
Whether grievor a dependent contractor and therefore an employee or an independent con- 
tractor - Grievor found to be an independent contractor - Complaint dismissed 


ATWAY TRANSPORT ING; REI. W.Asseccwsae. o- coeuve tenes a eis tstiesete omen seman ae (June) 540 


Discharge - Change in Working Conditions - Evidence - Interference in Trade Unions - Practice 
and Procedure - Remedies - Unfair Labour Practice - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 
proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 
BY | Oa nch te OACRR cr tant Bt acute era aranehignonontonondbareiGotionabobqoduo somndsodiddoukdncabsaoesobene (Mar.) 248 


Discharge - Construction Industry - Construction Industry Grievance - Grievor fired by subcon- 
tractor because general contractor would not allow him to work on the job site in its belief 
that he had let off a firecracker - Whether grievor fired without just cause contrary to col- 
lective agreement -Subcontractor having cause to fire employee where the general contrac- 
tor refuses to permit the employee to continue on the job - Circumstances indicating no just 
cause not present here - Grievance dismissed 


EA SoFOXEIMITED, RE EBEW > LOCAD 3530 eae eee et tee (July) 746 


Discharge - Unfair Labour Practice - Discharge of one of the main employee organizers for the 
CAW two months after the CAW was certified - Employee discharged because he entered 
the Personnel Manager’s office without permission - Board dismissing complaint - 
Employee not discharged because he attended the certification hearing or because of his 
union activity generally 


RONAL CANADA ING PREC A Wit ee eee ee (Jan.) 


Discharge for Union Activity - Certification Where Act Contravened - Interference in Trade 
Unions - Unfair Labour Practice - Employer breaching Act by asking employees who had 
joined the union - Statements made at captive audience meeting breach of Act - Employer 
not meeting onus of demonstrating that it did not lay off employees because of the organiz- 
ing campaign - Names of employees who were laid off contrary to the Act included on the 
list of employees - Certificates issuing - Unnecessary to determine s.8 


RAINSCREEN METAL SYSTEMS INCORPORATED; RE S.M.W., LOCAL 30. (May) 


Discharge for Union Activity - Dependent Contractor - Employee - Unfair Labour Practice - 
Union alleging that grievor was discharged in contravention of Act - Employer arguing that 
grievor was not an employee but an independent contractor - Employer in business of haul- 
ing raw forest products from logging sites to mills - Grievor was a hauling contractor - 
Whether grievor a dependent contractor and therefore an employee or an independent con- 
tractor - Grievor found to be an independent contractor - Complaint dismissed 


MINA NALRANSEORT INCS REI. WiA leat. aunt cen ee eer (June) 


Discharge for Union Activity - Unfair Labour Practice - Bartender discharged during his proba- 
tionary period - Comfortable situation existing at workplace between management and 
long-term employees where the collective agreement not strictly adhered to - Equilibrium 
threatened when bartender hired - Discharge not contravening Act - Alleged theft was the 
only cause for the discharge 


BERESFORD TAVERN, 446285 ONTARIO LIMITED C.O.B.; RE LOCAL 280 OF 
THE INTERNATIONAL BEVERAGE DISPENSERS’ AND BARTENDERS’ UNION 
GE UTIL SBR este stccstst no dln eth otha aM ae aE nema Tei es oe (May) 


Duty of Fair Representation - Complainant winning promotion competition - Union supporting 
grievance of unsuccessful candidate - Complainant alleging union breached duty by failing 
to represent her at arbitration - Board reviewing content of duty - Where union properly 
supports interest of one bargaining unit member consistent with proper application and 
administration of collective agreement, union not also required to represent opposing inter- 
est - Union not guarantor of every aggrieved employee - Complaint dismissed 


MLAKAR, MARIA; RE C.U.P.E., LOCAL 79; RE THE MUNICIPALITY OF MET- 
ROROETRAN PORONTO ie cpisosrtistesencactecel-ndesols tas sass osets Sueiioe eee ee aeec neh atieteces (Dec.) 


Duty of Fair Representation - Construction Industry - Construction Industry Grievance - Practice 
and Procedure - Unfair Labour Practice - Union filing a grievance with the Board alleging 
that the employer had repeatedly breached the collective agreement - Union considered the 
litigation to be long, costly and unpredictable - Grievance settled prior to hearing following 
ratification by a majority of the bargaining unit members - Complainants considering terms 
of settlement unsatisfactory - Delay of 13 months before filing fair representation complaint 
- Board declining to inquire further into complaint on the basis of numerous policy consid- 
erations - Complaint dismissed 


CARTER, MARK AND BRAD CARTER; RE S.M.W., LOCAL 539; RE IMPERIAL 
INSULATION S ROOFING (1982) LIMIT BD, tyne nes terete: oceans eae a (Feb.) 


Duty of Fair Representation - Evidence - Health and Safety - Practice and Procedure - Unfair 
Labour Practice - Complainant fired for engaging in an illegal work stoppage - Discharge 
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upheld by arbitrator - Complainant alleging he brought concern to union prior to arbitra- 
tion that he was fired because he was the safety representative and that concern was not 
pursued - Respondent employer arguing that OHSA complaint should be dismissed 
because the complainant had elected to proceed by way of arbitration - OHSA complaint 
dismissed - Election made where the discipline of a worker has been litigated at arbitration 
- Fair representation complaint to proceed 


ZALEV BROTHERS LIMITED; RE ROBERT MCINTYRE; RE U.S.W.A., LOCAL 


Duty of Fair Representation - Evidence - Practice and Procedure - Unfair Labour Practice - Com- 


plainant alleging union did not represent him properly in having his seniority reinstated - 
Union moving for non-suit after complainant completing his evidence - Employer not join- 
ing in non-suit - Union submitting it should not be put to its election to call evidence - Put- 
ting union to its election would be futile because the employer could still call evidence - 
Board refusing to entertain non-suit motion - Complaint dismissed 


BALKOS, PAUL; RE LAWSON PACKAGING TORONTO, A DIVISION OF THE 
LAWSON MARDON GROUP LIMITED AND G.C.I.U., LOCAL 500M .......... (Sept.) 


Duty of Fair Representation - Ratification and Strike Vote - Unfair Labour Practice - Complain- 


ant occasional teacher failing to obtain a permanent teaching position and failing to obtain 
assignments as an occasional teacher - Employer denying complainant access to his com- 
plete personnel file -Whether union’s failure to pursue grievance constituted a breach of 
fair representation duty - Whether the notice of union meetings violated the Act - Com- 
plaint dismissed - Complainant failing to show he had any entitlement to jobs or his file 


ROCCA, PETER; RE ONTARIO CATHOLIC OCCASIONAL TEACHERS ASSOCI- 
ATION; RE METROPOLITAN SEPARATE SCHOOL BOARD....................04. (Apr.) 


Duty of Fair Representation - Unfair Labour Practice - Failure to pursue grievances to arbitration 


Duty 


not breach of fair representation duty - Board not deciding issue of whether union’s refusal 
to give the complainant a copy of the grievance filed on his behalf amounted to a breach of 
the Act - No remedy would have been granted in any event - Complaint dismissed 


LINDSAY, BALFORD; RE C.A.W., LOCAL 1451; RE BUDD CANADA INC... (Mar.) 


of Fair Representation - Unfair Labour Practice - Union officials handling a bump - 
Employer challenging one of the job placements - Union and employer making special 
arrangements for employee after union admitted employee was not qualified for the job - 
Employee farther down in bumping line bringing fair representation complaint - Complaint 
dismissed 


KALLA, NURDIN; RE A.T.U., LOCAL 113; RE TORONTO TRANSIT 
COMMISSION, | c:ncscosscsunecrcacnereteas eee cute fe cece ee (May) 


Duty of Fair Representation - Unfair Labour Practice - Whether a trade union’s duty of fair rep- 


Duty 


resentation obliges it to represent bargaining unit employees in connection with workers’ 
compensation proceedings - Extent of duty is co-extensive with the union’s authority as 
exclusive bargaining agent - Union’s duty does not extend to workers’ compensation claims 
- Complaint dismissed 


LOPEZ# LUIS} RECUPIE* a. et ee ee ee (May) 


to Bargain in Good Faith - Collective Agreement - Unfair Labour Practice - Collective 
agreement containing COLA clause negotiated - Employer believing COLA clause was sus- 
pended for the life of the agreement - Employer alleging that union breached its bargaining 
duty by not informing the employer of its mistaken belief - Union not obliged to question 
the employer’s thinking when it makes a monetary offer - Complaint dismissed 


NIAGARA BRONZE LIMITED; RE G.M.P. AND JACK ERSKINE, ET AL.....(Aug.) 
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Duty to Bargain in Good Faith - Employer - Related Employer - Unfair Labour Practice - Life 
insurance company contracting out cleaning services - No common control or direction 
between the company and the cleaning contractor - Related employer application dismissed 
- Argument that life insurance company was the true employer of the workers performing 
the cleaning work dismissed - Complaint that cleaning contractor and life insurance com- 
pany conspired to get rid of the unionized cleaners dismissed - Complaint against life insur- 
ance company that it was motivated by anti-union considerations dismissed - Complaint 
that company failed to disclose during collective bargaining its decision to contract out the 
cleaning services dismissed 


METROPOLITAN LIFE INSURANCE COMPANY; RE I.U.0.E., LOCAL 796; RE 
ACLENIMAINTENANCE- LTD. tc, .steav ceacdoat settee eee en ete re uk cone seta: Keen. ceee (Feb.) 175 


Duty to Bargain in Good Faith - Unfair Labour Practice - Respondent failing to disclose its inten- 
tion to shut down one of its steam turbine generators operated by bargaining unit employ- 
ees - Four positions eliminated and 21 employees realigned - De facto decision to shut down 
generator made prior to or in course of collective bargaining between parties - Breach of 
bargaining duty - Question of remedy remitted to parties 


CANADIAN PACIFIC FOREST PRODUCTS LIMITED; RE I.U.0.E., LOCAL 
BOD ire amr gate alas eas See o> fugucienis» ols vain SadeMales ba culundae Solth (Papen gaia a Mere nuctnaehce weno we uasabbrs (June) 569 


Employee - Bargaining Unit - Certification - Construction Industry - Dependent Contractor - 
Board finding workers to be dependent contractors - Board declining to determine whether 
worker engaged by others employee or dependent contractor and whether included in unit - 
Unit description unaffected and majority support in any case - Parties having right to refer 
employee status question to Board at later date - Certificate issuing 


SUPREME-CARPENTRY INC.; RE CUA., LOCAL 27 oo. a. censoavsstoswaenccneeensetar (Nov.) 1181 


Employee - Bargaining Unit - Certification - Employer - Whether a practice exists with respect to 
the use of part-time employees sufficient to warrant their exclusion from the bargaining unit 
- Use of part-timers restricted to 1988 - Board satisfied that a practice existed after looking 
at the nature of the business - Employer engaged in the preparation of soil for the home 
garden market - Employer not engaged in the business of agriculture and/or horticulture - 
Certificate issuing 


HILLVIEW FARMS LIMITED; RE U.F.C.W., LOCAL 1000A; RE GROUP OF 
EMPEOMEES I) couches © eat, SORTA RNY Rei SRR Rane Lene ere arn (Mar.) 259 


Employee - Bargaining Unit - Certification - Individual riding around with employer’s driver and 
helping to unload materials on an occasional basis - Individual given small sums of money 
or meal in return - Employer arguing that individual was a volunteer rather than an 
employee - Nature of employment relationship analyzed - Board finding that individual was 
a casual employee - Individual placed in unit with single other full-time employee - Certifi- 
cate issuing 


CALVANO LUMBER & TRIM CO. LTD.; RE C.J.A., LOCAL 27..............00.00 (Apr.) 337 


Employee - Bargaining Unit - Collective Agreement - Evidence - Termination - Union arguing 
that bargaining unit included a large number of temporary agency workers - Collective 
agreement describing “‘all employee” unit -Agency workers not included on list at certifica- 
tion - Union never seeking to represent agency workers until termination application filed - 
Board determining that agency workers should not be treated as employees “‘in the unit” 
for purposes of the termination application - Relisted for hearing on issue of voluntariness 
of petition 


WESTBURNE INDUSTRIAL ENTERPRISES LTD., NEDCO, DIVISION OF; RE 
TISH VASSAIR; RE TEAMSTERS UNION, LOCAL 419 2.0 onc.cccecsseseeswecneess (June) 658 
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Employee - Certification - Construction Industry - Dependent Contractor - Carpentry contractor 
contracting with pieceworkers to perform carpentry work on low-rise residential housing - 
Pieceworkers may employ one or more “‘helpers” - Whether pieceworkers and helpers are 
employees of the carpentry contractor - Parties agreeing that a pieceworker with a single 
helper should be on the employee list - Board finding that helpers are the employees of the 
pieceworkers and not the carpentry contractor - Board determining that a pieceworker with 
more than one helper is an employer and independent contractor - In determining whether 
a pieceworker is an employer, the Board focuses on how many helpers a pieceworker 
employs on the application date and not simply how many helpers are at work on the appli- 
cation date 


E.M. CARPENTRY (1982) LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., 
LOCAL 27 (FORMERLY LOCAL 1190); RE WESTROYAL CARPENTRY LTD.; RE 
CAMO CONSTRUCTION; RE B. BEZEAU FRAMING; RE PIPAU CONSTRUC- 
TION; RE JOEB CONSTRUCTION; RE LOPES CARPENTRY; RE OLIVEIRA CAR- 
PENTRY CONTRACTORS; RE BELMONTE CARPENTRY LTD.; RE LANDL CON- 
STRUCTION; RE CAYOUETTE FRAMER; RE ZEMARS CARPENTERS LTD.; RE 
DIVO CONSTRUCTION; RE P & F CARPENTRY; RE M. LANTEIGNE 
CONSTRUCTION sess auc: eacauaunt been eee eee ne (Aug.) 


Employee - Certification - Evidence - Practice and Procedure - Witness - Board direction to file 
and exchange documents on which parties intend to rely - Respondent employer concerned 
that it could not approach employees who may be summonsed for examination in order to 
obtain information and documents - No property in a witness - Proper for a party to com- 
municate with any examinee before he or she begins testifying if it is for the purpose of 
obtaining information relevant to the proceedings 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEEG........ (Sept.) 


Employee - Dependent Contractor - Discharge for Union Activity - Unfair Labour Practice - 
Union alleging that grievor was discharged in contravention of Act - Employer arguing that 
grievor was not an employee but an independent contractor - Employer in business of haul- 
ing raw forest products from logging sites to mills - Grievor was a hauling contractor - 
Whether grievor a dependent contractor and therefore an employee or an independent con- 
tractor - Grievor found to be an independent contractor - Complaint dismissed 


ATWAY TRANSPORT INC”: RE TOW A. rcnaewaansantncstucieusa Sacer ee ota (June) 


Employee - Employee Reference - Parties - Applicant individual requesting a determination as to 
the employee status of another individual - No ‘“‘question” as to employee status arising 
between the parties - Procedure under s.106(2) not available to the applicant - Application 
dismissed 


CHATELAINE VILLA NURSING HOME; RE TRACY CASTELLAN ............. (Aug.) 


Employee Reference - Employee - Parties - Applicant individual requesting a determination as to 
the employee status of another individual - No ‘‘question” as to employee status arising 
between the parties - Procedure under s.106(2) not available to the applicant - Application 
dismissed 


CHATELAINE VILLA NURSING HOME; RE TRACY CASTELLAN ............. (Aug.) 


Employee Reference - Evidence - Practice and Procedure - Whether persons holding the position 
of “nurse manager, shift/weekend” are employees - Board asked to reassess its practice of 
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using the application date as the evidentiary cut-off - Date of actual commencement of the 
examination of the first witness selected where it is a newly-created position - Broader 
question of whether examination date should be the cut-off point for all s.106(2) applica- 
tions not addressed - Persons in this classification not employees within the meaning of the 
Act 


My BUY GENERAL HOSPITAL: RE O:N Ags cet ar acer cnrn ereonenee dete (June) 664 


Employee reference - Practice and Procedure - Board outlining information to be filed in 
employee reference and Board procedure 


HOTEL DIEU OF ST. JOSEPH’S HOSPITAL OF WINDSOR; RE O.N.A.......... (Dec.) 1221 


Employee reference - Union requesting determination of bargaining unit status of head secretar- 
ies - Certificate issued on basis of agreement excluding head secretaries - Agreement 
reserving right of union to raise “consideration of their inclusion in the bargaining unit” - 
Board interpreting agreement to mean parties contemplated extension of bargaining rights 
by voluntary recognition at bargaining table - Board determination confined to employee- 
not bargaining unit-status - Board need not entertain application to determine employee 
status of individuals clearly excluded from bargaining rights where application meant to 
assist in voluntary recognition 


BOARD OF EDUCATION FOR THE CITY OF ETOBICOKE; RE C.U.P.E...... (Dec.) 1203 


Employer - Abandonment - Bargaining Rights - Crown Transfer - Crown contracting out snow 
plowing, garbage pick-up, janitorial services, marking of trees and provincial park opera- 
tions to individuals, partnerships and corporations - Whether contractors bound by collec- 
tive agreement between union and Crown - Union knew of contracting out soon after it 
began in the early 1980’s - Whether union abandoned bargaining rights - Whether contrac- 
tors need to have employees to be “employers” within the meaning of the Act -Board 
declaring that all contractors bound by collective agreement 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE JOHN MCCORMACK; RE ELSIE MCCORMACK; RE THE CROWN 
IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF GOVEN- 
MENT SERVICES, AND WAYNE FORBES C.O.B. AS FORBES JANITORIAL 
SER VEG ES ieee 26h sie ou vtsn sn lehin het yte 8 AAS: RN Po Berne es (July) 714 


Employer - Bargaining Unit - Certification - Construction Industry - Employer arguing an “all 
employee”’ unit was appropriate because it engaged in both construction and non-construc- 
tion work with the same work force - Board holding that where a person operates a busi- 
ness in the construction industry a union is entitled to be certified pursuant to the construc- 
tion industry provisions of the Act for the employees engaged in the construction part of 
the business - Employer’s construction and non-construction activities not inextricably tied - 
Appropriate unit one consisting of construction labourers - Employer engaged in the resto- 
ration of the waterproofing capabilities of underground garages - Work considered to be 
repair and not maintenance - Work falling within the construction industry 


KEITH HOLDSWORTH CONSULTING LTD.; REL.I.U.N.A., LOCAL 183..... (June) 619 
Employer - Bargaining Unit - Certification - Construction Industry - Whether rebricking of fur- 


nace in a smelter plant is maintenance or construction work - Respondent found to be an 
employer in the construction industry - Certificates issuing 


BRIECAN CONST. LIMITED; RE U.A., LOCAL 800 .......cssesscstssssssssecssesevenes (May) 417 
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Employer - Bargaining Unit - Certification - Employee - Whether a practice exists with respect to 
the use of part-time employees sufficient to warrant their exclusion from the bargaining unit 
- Use of part-timers restricted to 1988 - Board satisfied that a practice existed after looking 
at the nature of the business - Employer engaged in the preparation of soil for the home 
garden market - Employer not engaged in the business of agriculture and/or horticulture - 
Certificate issuing 


HILLVIEW FARMS LIMITED; RE U.F.C.W., LOCAL 1000A; RE GROUP OF 
EMPLOYEES ®, hor ee er eens ite eee re (Mar.) 259 


Employer - Certification - Construction Industry - Whether respondent is an employer in the con- 
struction industry - Respondent replacing metal plates and pipes in recovery and steam 
plant at a pulp and paper mill during its annual shutdown - Work found to be maintenance 
work not repair - Application converted to one under the general provisions of the Act - All 
employee unit found appropriate - Certificate issuing 


LEVERT & ASSOCIATES CONTRACTING INC.; RE B.B.F oisc...-2-ssssscssseonsnss (June) 630 


Employer - Collective Agreement - Construction Industry - Construction Industry Grievance - 
Grievance alleging that Metro breached the collective agreement by contracting for the per- 
formance of electrical work with a contractor who was not a party to a collective agreement 
with the IBEW -Respondent Metro arguing it was not an “employer” in the construction 
industry but an owner and therefore not bound by the collective agreement - Board reject- 
ing proposition that it is bound to consider whether the respondent to a reference to arbi- 
tration was acting as a person operating a business in the construction industry in respect of 
the subject matter of the grievance - Only issue is whether respondent’s activities have vio- 
lated the provincial agreement - Metro did not “sublet”? work because it did not award a 
secondary contract - Grievance dismissed 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W., LOCAL 
353; RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO .................00.00s0ceeseeeees (Mar.) 279 


Employer - Collective Agreement - Construction Industry - Judicial Review - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “‘gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring ‘“‘gentleman’s agreement” null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an “employer” in these circumstances - Judicial review 
dismissed by Divisional Court 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 
352 AND: ONTARIO: LABOUR RELATIONS BOARD. ren, inccuccenessusssssensuesaese (Feb.) 231 


Employer - Collective Agreement - Construction Industry - Judicial Review - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “‘gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring “‘gentleman’s agreement”’ null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an “employer” in these circumstances - Judicial review 


2) 


dismissed by Divisional Court - Application by Windsor Board of Education for leave to 
appeal to the Court of Appeal dismissed 


WINDSOR, BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 552 
AND ONTARIO LABOUR RELATIONS BOARD 22 b.reniiectcctewsciscnebs concesseeses (June) 707 


Employer - Duty to Bargain in Good Faith - Related Employer - Unfair Labour Practice - Life 
insurance company contracting out cleaning services - No common control or direction 
between the company and the cleaning contractor - Related employer application dismissed 
- Argument that life insurance company was the true employer of the workers performing 
the cleaning work dismissed - Complaint that cleaning contractor and life insurance com- 
pany conspired to get rid of the unionized cleaners dismissed - Complaint against life insur- 
ance company that it was motivated by anti-union considerations dismissed - Complaint 
that company failed to disclose during collective bargaining its decision to contract out the 
cleaning services dismissed 


METROPOLITAN LIFE INSURANCE COMPANY; RE I.U.0.E., LOCAL 796; RE 
Pech NEN ATINDENANCE LTD Me eer s. cere eran srtas tase erase ee eae e cea (Feb.) 175 


Employer Support - Certification - Construction Industry - Fraud - Reconsideration - Employee 
requesting Board reconsider its decision to certify the union - Allegations that union 
received employer support and certificate obtained by fraud - Cogent evidence pointing to 
possible violation of s.13 sufficient ground for reconsideration - Delay of 13 months in mak- 
ing reconsideration request is a factor in considering whether to vary or revoke the decision 


WALLCRAFT PAINTING AND DECORATING LTD.; RE P.A.T., LOCAL 557 (Mar.) 306 


Evidence - Adjournment - First Contract Arbitration - Practice and Procedure - Privilege - Board 
ruling that evidence of discussions between a mediator or conciliation officer and one of the 
parties was not admissible -Discussions involving Board Officer also not admitted - Admis- 
sion would undermine the settlement process and the parties had agreed that the discus- 
sions were without prejudice - Respondent seeking an adjournment to retain other counsel 
because its own counsel would become a witness -Impossible to finish case within 30 day 
time limit - Time limits in section 40a(2) are directory not mandatory - Adjournment 
granted 


DEL EQUIPMENT LIMITED, DEL HYDRAULICS LIMITED AND EDINBURGH 
ELECTRIC LIMITED: RE'C.ALW. AND ITS LOCAL 3032 occ cccsscarasessnivennieasnee (Jan.) 19 


Evidence - Adjournment - Jurisdictional Dispute - Parties - Practice and Procedure - Demolition 
association requesting permission to intervene and asking for an adjournment - Association 
had not filed an intervention, attended the pre-hearing conference, or retained counsel - 
Board denying adjournment - Merits panel to decide intervener status issue - Board limiting 
the evidence of area and employer practice it will admit - Evidence limited to the demoli- 
tion of similar structures in an operating environment in the province of Ontario - Statute 
compelling Board to inquire into work involving the same or similar type of structure in the 
same or similar type of environment 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
ec neta Re ORM Cer A ye ret er StaR an a (Feb.) 128 


Evidence - Adjournment - Witness - Principal of respondent refusing to produce employment 
forms without covering over personal information - No lawful excuse for refusing to 
produce the documents as ordered by the Board - Board stating case to Divisional Court - 
Court ordering Board to give witness another opportunity to produce - Board scheduling 
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another hearing at which adjournment request by respondent denied - Witness continuing 
to refuse production - Matter adjourned 


PLAZA FIBREGLAS MANUFACTURING LIMITED AND PLAZA ELECTRO- 
PLATING LTD. AND CITRON AUTOMOTIVE INDUSTRIES AND SABINA CIT- 
RON: RE U.S. W At nt ee nee (May) 479 


Evidence - Bargaining Unit - Collective Agreement - Employee - Termination - Union arguing 
that bargaining unit included a large number of temporary agency workers - Collective 
agreement describing ‘“‘all employee” unit -Agency workers not included on list at certifica- 
tion - Union never seeking to represent agency workers until termination application filed - 
Board determining that agency workers should not be treated as employees “in the unit” 
for purposes of the termination application - Relisted for hearing on issue of voluntariness 


of petition 
WESTBURNE INDUSTRIAL ENTERPRISES LTD., NEDCO, DIVISION OF; RE 
TISH VASSAIR; RE TEAMSTERS UNION, LOCAL 419 o5.oiiio...scecssensesuessuceass (June) 658 


Evidence - Certification - Employee - Practice and Procedure - Witness - Board direction to file 
and exchange documents on which parties intend to rely - Respondent employer concerned 
that it could not approach employees who may be summonsed for examination in order to 
obtain information and documents - No property in a witness - Proper for a party to com- 
municate with any examinee before he or she begins testifying if it is for the purpose of 
obtaining information relevant to the proceedings 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEEG........ (Sept.) 983 


Evidence - Certification - Membership Evidence - Nature of inquiries made by Form 9 Declarant 
were such that the Form 9 was unsatisfactory - Declaration cannot be based on the assump- 
tion that a collector has carried out prior instructions or on an examination of the member- 
ship cards - Recall of collector as witness to establish that each applicant for membership 
had personally paid a dollar not permitted - Application dismissed 


ESTONIAN RELIEF COMMITTEE IN CANADA; RE S.E.1.U., LOCAL 204, AFFILI- 
ATED WITH THE S.E-LU:, A.F> OF Ly CLO} CLG; REe GROUPSOR 
EMPLOYEES . fsdeetiscacnkcisscatecban coun reaatceeae Dene epee eae ae eertine Ree ee eee sear ae (May) 440 


Evidence - Certification - Petition - Board discussing the effect of an earlier petition on the volun- 
tariness of a later petition - Circumstances surrounding the prior circulation of a petition 
are relevant to the voluntariness of a subsequent document but the voluntariness of the sig- 
natures on the earlier document is not a relevant question - Petition found voluntary - Vote 
ordered 


FRAM CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ................ (Feb.) 133 


Evidence - Certification - Practice and Procedure - Related Employer - Board determining proce- 
dure for dealing with certification and related employer applications involving ten respon- 
dents - Respondent arguing that Board is without jurisdiction to adjudicate the related 
employer application until it has determined the applicant’s right to be certified for any or 
all respondents - Respondents argument that it is a prerequisite to a s.1(4) declaration that 
there exist some bargaining rights dismissed - Board determining that related employer 
application should be dealt with first - Applicant’s request that certain documents be pro- 
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duced in advance of hearing granted - Board also encouraging parties to voluntarily 
produce in advance documents on which they intend to rely 


ATWAY TRANSPORT INC.; RE I.W.A.; RE TAIGA TRUCKING (ONTARIO) 1980 
INC.; RE MENROY TRUCKING INC.; RE DEMERS & DARGY TRANSPORT INC.; 
RE GOSSELIN TRUCKING; RE PAUL GAGNON TRUCKING; RE J. BERNARD 
TRUCKING; RE CONTRACTORS CLEANUP SERVICES LIMITED; RE L.I.U.N.A., 
LOCAL 706; RE KOPKA TRANSPORT INC.; RE PARAMOUNT TRANSPORTA- 
LION VEIMITED oy ict ttocdastadowt atone aera stsac seat omnia meters aaa ame atent are cana east (Feb.) 101 


Evidence - Certification Where Act Contravened - Membership Evidence - Unfair Labour Prac- 
tice - Evidence of witness who was not subject to full cross-examination admissible - Sur- 
reptitiously made tape-recording of a “captive” audience meeting of employees convened 
by an employer admissible in unfair labour practice complaint - Viva voce evidence permit- 
ted on membership cards missing dates - Threats and questioning of employees concerning 
the union breach of Act - Statements made at “captive” audience meeting breach of Act - 
Follow-up meeting not curing breaches - Discharge of employee after the union filed an 
unfair labour practice complaint on his behalf breach of Act - Union certified pursuant to 


s.8 
ROYCE DUPONT POULTRY PACKERS; RE U.F.C.W., LOCAL 175, AFL-CIO- 
CGkCARE GROUPORIEMPLOYEES eerrccs tics moe eee ee nee et Eee aEere (May) 492 


Evidence - Change in Working Conditions - Discharge - Interference in Trade Unions - Practice 
and Procedure - Remedies - Unfair Labour Practice - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 
proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 
Sree eee eters fhacd tbe Uedach-Deunenncuu see eue Mona nats Abe Pe nantes suns tes UR NEe meee Resi are eran (Mar.) 248 


Evidence - Construction Industry - Construction Industry Grievance - Grievance alleging non- 
union hire in violation of ICI agreement - Respondent not attending hearing - Applicant 
must prove that the work was performed by persons who were employed by the respondent 
and that they were employed in violation of the collective agreement - Applicant must also 
prove failure to make dues and other remittances - Applicant failing to prove the necessary 
elements of the grievance - Grievance dismissed 


F & RCHARBONNEAU CONSTRUCTION ENR.; RE C.J.A., LOCAL 2041.....(Apr.) 348 


Evidence - Construction Industry - Judicial Review - Picketing - Unfair Labour Practice - Picket- 
ing by Labourers Union found to be in breach of the Act - Purpose of picketing was to 
induce employers to grant bargaining rights to Labourers Union - Board granting declara- 
tory relief to complainant Carpenters Union but not nullifying collective agreements - Car- 
penters Union bringing application for judicial review on the grounds that, inter alia, the 
Board refused to permit the applicant to lead evidence going to remedy - Judicial review 
dismissed by Divisional Court 


BAY-TOWER HOMES COMPANY LTD., BAY-TOWER MANAGEMENT INC., 
LEDI PROPERTIES INC., 518270 ONTARIO LIMITED, 554614 ONTARIO LIMIT- 
ED; RE L.I.U.N.A., LOCAL 183, AND THE ONTARIO LABOUR RELATIONS 
BOARDARE GI'A ALOCAD27 Ak ek eae ees (June) 695 
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Evidence - Contempt - Stated Case - Witness - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour 


PLAZA FIBREGLAS MANUFACTURING LIMITED, SABINA CITRON, CITRON 
AUTOMOTIVE DIVISION OF, PLAZA ELECTRO-PLATING LIMITED, CITCOR 
MANUFACTURING LTD., AND THE ONTARIO LABOUR RELATIONS BOARD; 
RE. U.S: W. Aiesiaxioslonetavncsaaaiecsnondgenen AUN Pa ee eet ceutemeeel es e (May) 528 


Evidence - Contempt - Stated Case - Witness - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour - Application by principal for leave to appeal to the Court of Appeal dis- 
missed 


PLAZA FIBERGLAS MANUFACTURING LIMITED, PLAZA ELECTROPLATING 
LIMITED, CITCOR MANUFACTURING LTD., SABINA CITRON, CITRON AUTO- 
MOTIVE DIVISION OF; RE U.S.W.A. AND THE ONTARIO LABOUR RELA- 
TIONS BOARD isi. sats cere ehence Gatien tolsoniae soc atate  e atencn aU eto cmt aed eae nen meee sane (June) 707 


Evidence - Duty of Fair Representation - Health and Safety - Practice and Procedure - Unfair 
Labour Practice - Complainant fired for engaging in an illegal work stoppage - Discharge 
upheld by arbitrator - Complainant alleging he brought concern to union prior to arbitra- 
tion that he was fired because he was the safety representative and that concern was not 
pursued - Respondent employer arguing that OHSA complaint should be dismissed 
because the complainant had elected to proceed by way of arbitration - OHSA complaint 
dismissed - Election made where the discipline of a worker has been litigated at arbitration 
- Fair representation complaint to proceed 


ZALEV BROTHERS LIMITED; RE ROBERT MCINTYRE; RE U.S.W.A., LOCAL 
LADS ccc ctsee saben cedety esoee ic eegeeeee ee, Ee een ee (July) 810 


Evidence - Duty of Fair Representation - Practice and Procedure - Unfair Labour Practice - Com- 
plainant alleging union did not represent him properly in having his seniority reinstated - 
Union moving for non-suit after complainant completing his evidence - Employer not join- 
ing in non-suit - Union submitting it should not be put to its election to call evidence - Put- 
ting union to its election would be futile because the employer could still call evidence - 
Board refusing to entertain non-suit motion - Complaint dismissed 


BALKOS, PAUL; RE LAWSON PACKAGING TORONTO, A DIVISION OF THE 
LAWSON MARDON GROUP LIMITED AND G.C.I.U., LOCAL 500M .......... (Sept.) O32 


Evidence - Employee Reference - Practice and Procedure - Whether persons holding the position 
of “nurse manager, shift/weekend” are employees - Board asked to reassess its practice of 
using the application date as the evidentiary cut-off - Date of actual commencement of the 
examination of the first witness selected where it is a newly-created position - Broader 
question of whether examination date should be the cut-off point for all s.106(2) applica- 
tions not addressed - Persons in this classification not employees within the meaning of the 
Act 


WHITBY:GENERAL HOSPITAL? RE ON AG 7. sore te ee ee eee (June) 664 


Evidence - Employer seeking to introduce into evidence a tape recorded telephone conversation 
between the president of the company and an employee who was the shop steward - Tape 
recording not admissible as an exception to the hearsay rule - Alleged ‘‘admission’’ was not 
authorized by the union 


NICHOLLS-RADTKE LIMITED; RE U.A., LOCAL 46 AND BILL WEATHER- 
Rae ee eter dein en Sean ee eite ath cdleoes walisenoameee oat NT Oae ee meanc ae aeeemn nee aaee ete ccde es (Aug.) 


Evidence - First Contract Arbitration - Practice and Procedure - Respondent objecting to the 
Board receiving a supplementary statement of material facts filed outside time limits in 
Practice Note - Board not granting leave to applicant to adduce evidence relating to the 
new allegations in its supplementary statement 


PHILIPS AIR DISTRIBUTION LTD., LAU DIVISION -; RE C.A.W. ...........664. (June) 


Evidence - Health and Safety - Witness - Complainant calling Ministry health and safety inspector 
as witness - Director authorizing inspector to testify - Occupational Health and Safety Act 
providing inspector not compellable witness - Non-compellability waived - Inspector com- 
petent witness 


BOEING CANADA/DEHAVILLAND DIVISION; RE JILL BETTES................ (Dec.) 


Evidence - Jurisdictional Dispute - Practice and Procedure - Complainant failing to comply with 
the Board’s rules and practice note concerning filings - Respondents objecting to the intro- 
duction of two documents and any evidence of area practice - Board not allowing evidence 
in - Complaint involving the transportation of heavy equipment on float trucks - Criteria 
and delay of 10 years favouring status quo - Complaint dismissed 


SPRUCE FALLS POWER AND PAPER COMPANY LIMITED, C.P.U., LOCAL 89, 
AND; RE LUMBER AND SAWMILL WORKERS’ UNION, LOCAL 2995......... (June) 


Evidence - Jurisdictional Dispute - Practice and Procedure - Jurisdictional dispute over the elec- 
trical instrumentation systems in a paper mill - Board authorizing a Vice-Chair to inquire 
into the complaint pursuant to s.103(2)(h) following the death of one of the Board mem- 
bers - Respondent bringing motion for non-suit following the completion of the complain- 
ant’s case - Non-suit succeeding and complaint dismissed - Complainant not having pro- 
duced evidence that might even arguably lead the Board to grant its claim in whole or in 
part 


BOISE CASCADE CANADA LTD., AND I.B.E.W., LOCAL 1744; RE I.A.M., 
(6 @ 1D) G] SIVMA Dennaccanaanccnet tccenn com Bec eentnecneaetsecacheaceestasoncer. ce uencrodan sonecsacrnsnesocasce (May) 


Evidence - Jurisdictional Dispute - Reconsideration - Request by respondent Labourers Union 
that Board reconsider its ruling to limit evidence of area practice to the demolition of simi- 
lar structures in an operating environment in the province - Alleged denial of natural justice 
on the grounds of insufficient notice to parties and predetermination of issues of relevance 
and weight of evidence - Reconsideration denied - Parties who choose not to prepare them- 
selves to deal with issues raised during a pre-hearing conference do so at their own peril 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
TOS Bee haat aaibotaden ising sesiaad vce ssie«nasiasniekamhaosa JaMe Oe MeM er te Ae Nenana ae aee sete PPE ite (May) 


Evidence - Membership Evidence - Steelworkers Union seeking reconsideration of Board deci- 
sion consenting to the early termination of a collective agreement on the grounds that, inter 
alia, the employees did not have notice of the request - Union seeking to introduce mem- 
bership cards to corroborate direct evidence relating to its organizing campaign - Cards of 
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642 


1213 


645 


413 


451 


limited probative value - Board exercising its discretion to refuse to admit the cards in evi- 
dence 


GOLDCREST FURNITURE LTD.; RE LAUNDRY AND LINEN DRIVERS AND 
INDUSTRIAL WORKERS, LOCAL 847, AFFILIATED WITH THE TEAMSTERS 
UNION; RE GERARDO MERCANTE, VINCENZO REDA, FRANCO BINI AND 
US Wo Aa & codne bse exo cecce hennionen sees enae Wess ne nC eee ec ee eee ceo aee eee eae (June) 604 


Evidence - Parties - Petition - Termination - Union relying on the labour relations environment in 
the workplace in attacking the voluntariness of the petition to terminate the union’s bar- 
gaining rights - Board hearing evidence but finding it of no relevance - Labour relations 
background only of relevance in an exceptional case where there is a pattern of notorious 
illegal anti-union conduct by employer - Whether an employee in one unit can apply to ter- 
minate union’s bargaining rights in two other units - Board finding that applicant having 
status to bring applications - Votes ordered 


THOROLD I.G.A. MARKET; RE SANDRA TAYLOR; RE U.F.C.W., LOCAL 175; 
RE GROUP OF EMPLOYEES RE ULE.C_W., LOCA G55 ects eorwatieaes (Aug.) 907 


Evidence - Practice and Procedure - Company bringing non-suit once intervener union had intro- 
duced its evidence - Incumbent union concurring in the request to dismiss the application - 
Whether parties should be put to their election as to whether or not they wish to call evi- 
dence - Board discussing non-suit procedure where there are three parties to a proceeding 
and two bring a non-suit - Parties put to their election 


GOLDCREST FURNITURE LTD.; RE LAUNDRY AND LINEN DRIVERS AND 
INDUSTRIAL WORKERS, LOCAL 847, AFFILIATED WITH THE TEAMSTERS 
UNION; RE GERARDO MERCANTE, VINCENZO REDA, FRANCO BINI AND 
THE US’ Wi Assist eee ee eee ee ee (Sept.) 967 


First Contract Arbitration - Adjournment - Evidence - Practice and Procedure - Privilege - Board 
ruling that evidence of discussions between a mediator or conciliation officer and one of the 
parties was not admissible -Discussions involving Board Officer also not admitted - Admis- 
sion would undermine the settlement process and the parties had agreed that the discus- 
sions were without prejudice - Respondent seeking an adjournment to retain other counsel 
because its own counsel would become a witness -Impossible to finish case within 30 day 
time limit - Time limits in section 40a(2) are directory not mandatory - Adjournment 


granted 
DEL EQUIPMENT LIMITED, DEL HYDRAULICS LIMITED AND EDINBURGH 
ELECERIC EIMITED RE 'CAUWW: AND IES LOCA 303 manasa cesta as (Jan.) 19 


First Contract Arbitration - Bargaining Rights - Certification - Reconsideration - Trade Union 
Status - Applicant seeking to amend its name - Board permitting name to be amended - No 
prejudice to respondent - First contract application adjourned sine die pending the disposi- 
tion of the union’s request for reconsideration in a certification matter 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206 ......ccccccseeesessessens (Aug.) 852 


First Contract Arbitration - Evidence - Practice and Procedure - Respondent objecting to the 
Board receiving a supplementary statement of material facts filed outside time limits in 
Practice Note - Board not granting leave to applicant to adduce evidence relating to the 
new allegations in its supplementary statement 


PHILIPS AIR DISTRIBUTION LTD., LAU DIVISION -; RE C.A.W. .............4. (June) 642 


Fraud - Certification - Construction Industry - Employer Support - Reconsideration - Employee 
requesting Board reconsider its decision to certify the union - Allegations that union 
received employer support and certificate obtained by fraud - Cogent evidence pointing to 
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possible violation of s.13 sufficient ground for reconsideration - Delay of 13 months in mak- 
ing reconsideration request is a factor in considering whether to vary or revoke the decision 


WALLCRAFT PAINTING AND DECORATING LTD.; RE P.A.T., LOCAL 557 (Mar.) 306 


Health and Safety - Charter of Rights and Freedoms - Judicial Review - Youth services officer at 
secured custody facility refusing to work at another location at the facility because of his 
belief that he would be putting his co-workers in danger - Officer completing shift at his 
regular location and receiving reprimand letters - OHSA providing that such persons do not 
have the right to refuse work which would endanger co-workers’ safety - Board dismissing 
complaint - Worker cannot refuse work on the basis that some other provision in the Act 
creates a right to disobey the employer - Officer’s actions constituting insubordination - 
Board not exercising discretion to substitute a different penalty - Officer bringing applica- 
tion for judicial review on the grounds that, inter alia, the Board erred in law and exceeded 
its jurisdiction in its interpretation of the OHSA and that the provision in the OHSA by 
which he was excluded from the right to refuse unsafe work was contrary to s.15, the equal- 
ity provision, of the Canadian Charter of Rights and Freedoms - Judicial review dismissed 
by Divisional Court - Application by officer for leave to appeal to the Court of Appeal dis- 
missed 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES, THE CROWN IN RIGHT 
OF ONTARIO AND ONTARIO LABOUR RELATIONS BOARD; RE DOUGLAS 
|b] OAD) sano oadd ocd ae ncoc cone rmentanmeomtedeatetert s Dat aa saci cea oa cncae airmen ence ae eat aneeae (June) 698 


Health and Safety - Charter of Rights and Freedoms - Judicial Review - Youth services officer at 
secured custody facility refusing to work at another location at the facility because of his 
belief that he would be putting his co-workers in danger - Officer completing shift at his 
regular location and receiving reprimand letters - OHSA providing that such persons do not 
have the right to refuse work which would endanger their or co-workers’ safety - Board dis- 
missing complaint - Worker cannot refuse work on the basis that some other provision in 
the Act creates a right to disobey the employer - Officer’s actions constituting insubordina- 
tion - Board not exercising discretion to substitute a different penalty - Officer bringing 
application for judicial review on the grounds that, inter alia, the Board erred in law and 
exceeded its jurisdiction in its interpretation of the OHSA and the provision in the OHSA 
by which he was excluded from the right to refuse unsafe work was contrary to s.15, the 
equality provision, of the Canadian Charter of Rights and Freedoms - Judicial review dis- 
missed by Divisional Court 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES, THE CROWN IN RIGHT 
OF ONTARIO AND ONTARIO LABOUR RELATIONS BOARD; RE DOUGLAS 
EER ee RE PURI POY OE ube oe POE I Per WR CS (Mar.) 316 


Health and Safety - Complaint that worker suspended for exercising his right to refuse unsafe 
work - Alleged that suspension followed a previous complaint under OHSA and was done 
in a manner which denied him the right to a Safety Committee member - Employer main- 
taining that no complaint of unsafe work was made before the complainant was suspended 
for refusal to follow a legal order to clean a paint roller at a time when the paint line was 
stopped - Board finding that work refusal not motivated by health and safety concerns - 
Board not treating failure of the employer to investigate under the Act as a reason to find 
that the employer has not discharged its onus of proof - Complaint dismissed 


CONTINUOUS COLOUR COAT LTD.; RE MARK DOUCETTES..c.tessocscssar. (Jan.) 10 


Health and Safety - Duty of Fair Representation - Evidence - Practice and Procedure - Unfair 
Labour Practice - Complainant fired for engaging in an illegal work stoppage - Discharge 
upheld by arbitrator - Complainant alleging he brought concern to union prior to arbitra- 
tion that he was fired because he was the safety representative and that concern was not 
pursued - Respondent employer arguing that OHSA complaint should be dismissed 
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because the complainant had elected to proceed by way of arbitration - OHSA complaint 
dismissed - Election made where the discipline of a worker has been litigated at arbitration 
- Fair representation complaint to proceed 


ZALEV BROTHERS LIMITED; RE ROBERT MCINTYRE; RE U.S.W.A., LOCAL 


Health and Safety - Evidence - Witness - Complainant calling Ministry health and safety inspector 
as witness - Director authorizing inspector to testify - Occupational Health and Safety Act 
providing inspector not compellable witness - Non-compellability waived - Inspector com- 
petent witness 


BOEING CANADA/DEHAVILLAND DIVISION; RE JILL BETTES................ (Dec.) 


Interference in Trade Unions - Certification - Intimidation and Coercion - Pre-Hearing Vote - 
Applicant union claiming that pamphlets and cartoons distributed to employees by the 
incumbent union at the “11th” hour was so misleading as to warrant a second vote - Board 
reluctant to interfere in union election campaigns - Applicant union called no evidence indi- 
cating that the statements were false - Reasonable employees would see the material as pro- 
paganda in any event - No reason to believe the material would impair the employees’ free- 
dom to vote as they considered appropriate - Vote ordered counted 


TRIDON LIMITED; RE C.A.W.; RE TRIDON EMPLOYEES’ UNION............. (Mar.) 


Interference in Trade Unions - Certification Where Act Contravened - Change in Working Con- 
ditions - Unfair Labour Practice - Union alleging that employer failed to give its usual 
annual wage increase during the freeze - Reasonable expectations of employees contain an 
objective element - No breach of freeze - No interference with trade union - Ballots cast in 
representation vote ordered counted 


COCA-COLA LTD:; RE U.F.C.W.; RE GROUP OF EMPLOYEES .3....:050..s050050 (May) 


Interference in Trade Unions - Certification Where Act Contravened - Discharge for Union 
Activity - Unfair Labour Practice - Employer breaching Act by asking employees who had 
joined the union - Statements made at captive audience meeting breach of Act - Employer 
not meeting onus of demonstrating that it did not lay off employees because of the organiz- 
ing campaign - Names of employees who were laid off contrary to the Act included on the 
list of employees - Certificates issuing - Unnecessary to determine s.8 


RAINSCREEN METAL SYSTEMS INCORPORATED; RE S.M.W., LOCAL 30. (May) 


Interference in Trade Unions - Certification Where Act Contravened - Intimidation and Coercion 
- Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment 
files for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOY- 


Interference in Trade Unions - Change in Working Conditions - Discharge - Evidence - Practice 
and Procedure - Remedies - Unfair Labour Practice - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 


810 


1213 
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427 


482 


1115 


67 


proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 
DLO RS since Ai ca aa Sie mOe ERT CRUE RCO Sn Ran Ae AORN hd BRO To PSE LEAR A RRR Oa (Mar.) 248 


Interference in Trade Unions - Judicial Review - Charter of Rights - Mall owner appealing Divi- 
sional Court decision (reported at (1988) 62 O.R. 2d 337) upholding Board decision (re- 
ported as T. Eaton Company Limited, [1985] OLRB Rep. June 941) - Board found mall 
owner to have committed unfair labour practice by acting on behalf of employer to enforce 
no solicitation policy without reasonable business justification - Mall owner arguing Board 
exceeded jurisdiction by infringing on property rights and by finding mall owner acted on 
behalf of employer - Board acting within statutory authority and not exercising powers in 
patently unreasonable manner - Appeal dismissed 


CADILLAC FAIRVIEW CORPORATION LIMITED AND T.E.C. LEASHOLDS 
LIMITED; RE R.W.D.S.U., AFL-CIO-CLC, T. EATON COMPANY LIMITED AND 
ONTARIO. LABOUR RELATIONS BOARD sinisem, orsities nocccee bo: le aaiertene eee (Dec.) 1292 


Interference in Trade Unions - Unfair Labour Practice - Bargaining unit position eliminated and 
persons in those positions promoted out of unit to a pre-existing managerial classification - 
Whether any anti-union animus in the expansion of the managerial classification or in the 
number of people promoted - Employer distributing to both unionized and non-unionized 
employees pamphlets enunciating its personnel policy - Whether contrary to Act - Com- 
plaint dismissed with respect to the promotion of bargaining unit personnel but allowed 
with regards to the pamphlets - Effect of pamphlets was to confuse employees concerning 
the nature of the union’s representation 


SIMPSONS LIMITED; RE R.W.D.S.U., AFL:CIO:CLC: AND ITS LOCAL 1000 (May) ails! 


Interference in Trade Unions - Unfair Labour Practice - Union spokesman banned from employ- 
er’s premises following altercation with management - Employer willing to deal with any 
other union representative or this representative but off its premises - Employer not 
engaged in a scheme to undermine the union’s bargaining position - Problems best resolved 
through discussion and not Board intervention 


VICTORY SOYA MILLS; RE TEAMSTERS UNION, LOCAL 1247 CHEMICAL, 
ENERGYCAND ALLIED WORKERS ie runsn gasses siete ddacnt sek esecsne nesses ms ae (June) 653 


Intimidation and Coercion - Certification - Construction Industry - Membership Evidence - 
Unfair Labour Practice - Employer alleging that union threatened employees with closing 
down the job unless they signed cards - Improper comments which could arguably cause 
employees to be concerned about their continued employment made by rank-and-file 
employee as part of his ‘‘salesmanship” of the union not leading Board to question the 
voluntariness of the membership evidence filed - Misrepresentations made by union official 
immediately clarified by same official the next day - Membership evidence voluntary - Cer- 
tificate issuing 


COVELLO BROTHERS LIMITED; RE L.I.U.N.A., LOCAL 837; RE C.J.A., LOCAL 
SBC y MMOD 6 NRL MIU led Pad oa Ge ON SY 8 5 Re erent at (Feb.) 119 


Intimidation and Coercion - Certification - Interference in Trade Unions - Pre-Hearing Vote - 
Applicant union claiming that pamphlets and cartoons distributed to employees by the 
incumbent union at the ‘‘11th”’ hour was so misleading as to warrant a second vote - Board 
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reluctant to interfere in union election campaigns - Applicant union called no evidence indi- 
cating that the statements were false - Reasonable employees would see the material as pro- 
paganda in any event - No reason to believe the material would impair the employees’ free- 
dom to vote as they considered appropriate - Vote ordered counted 


TRIDON LIMITED; RE C.A.W.; RE TRIDON EMPLOYEES’ UNION............. (Mar.) 295 


Intimidation and Coercion - Certification - Unfair Labour Practice - Reference to two-tiered 
union dues made by ordinary employee soliciting union membership - Reasonable 
employee not likely to be influenced by statements of fellow employee lacking power over 
union dues and engaged in partisan salesmanship - Employees having opportunity to seek 
clarification - Inaccurate statements in literature distributed by employer and union mere 
partisan salesmanship - Board refusing to discount membership evidence and certifying 


union 
VENTURE INDUSTRIES CANADA LTD.; RE C.A.W.; RE GROUP OF 
EMPLOYEES ron sccussrthcne saeyoe oct letel iccacte ero eS ee eee er eeeee (Oct.) 1074 


Intimidation and Coercion - Certification Where Act Contravened - Interference in Trade Unions 
- Remedies - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment 
files for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOY- 
BES. dccssscnceasiius vesciguananeadncecandes gees exounacade a Manne See aadcia Ant Nee eee mea ates (Nov.) 1115 


Intimidation and Coercion - Reconsideration - Remedies - Complainant requesting reconsidera- 
tion on ground Board failed to make decision on merits - Board not required to decide on 
merits where lack of appropriate remedy makes issue moot - Board having discretion to 
inquire into section 89 complaint - Application dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U......... (Dec.) 1218 


Intimidation and Coercion - Remedies - Unfair Labour Practice - Employer teasing trucks from 
employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of 
settlement favoured by spare driver and revoking spare driver’s use of truck - Union seek- 
ing order that spare driver continue to drive truck - Injunctive relief inappropriate since loss 
of use of truck not result or effect of alleged breach - Complaint dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U......... (Oct.) 1021 


Judicial Review - Adjournment - Certification - Charter of Rights and Freedoms - Stay - Issue in 
certification cases involving the effect of the Charter on the security guard provision in the 
Act - Whether Charter issue should be postponed pending the release of the final decision 
in Cuddy Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjourn- 
ment denied - Labour relations considerations favouring expedition - Employer bringing 
application for judicial review on the grounds that, inter alia, the Board exceeded its juris- 
diction in attempting to hear a Charter challenge and failed to observe the principles of nat- 
ural justice by forcing the parties to submit to a procedure that would not afford them an 
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opportunity to know the case they had to meet - Judicial review dismissed by Divisional 
Court 


PINKERTON’S OF CANADA LTD.; RE O.L.R.B., RICHARD BIBEAULT, C.G.A., 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED, THE BOARD OF 
MANAGEMENT FOR THE METROPOLITAN TORONTO ZOO, BURNS INTER- 
NATIONAL SECURITY SERVICES LIMITED, GORDON A. SOUTHORN, WACK- 
ENHUT OF CANADA LIMITED, SHANE FREEMAN, U.S.W.A., LARRY BISHOP, 
INCO LIMITED, INTERNATIONAL UNION UNITED PLANT GUARD WORKERS 
AIEIRIC A ere ee eee eee ne ee ee eee (Aug.) 924 


Judicial Review - Bargaining Rights - Construction Industry Grievance - Whether Painters Union 
acquired bargaining rights by means of a working agreement signed between the Toronto 
Building and Construction Trades Council and Harbridge - Harbridge held bound to Paint- 
ers Union provincial agreement - Breach by Harbridge of sub-contracting clause - Har- 
bridge bringing application for judicial review on the grounds that, inter alia, the Board’s 
interpretation of the working agreement was patently unreasonable - Judicial review dis- 
missed by Divisional Court 


HARBRIDGE & CROSS LIMITED; RE ONTARIO COUNCIL OF THE INTERNA- 
TIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES AND 
ONTARIOILABOUR RELATIONS BOARD 0522255 sosceverpsnansewenst <fuaeccasec deen eyes: (July) 824 


Judicial Review - Bargaining Unit - Certification - Dependent Contractor - Stay - Board certifying 
union for two units of employees of taxi company, one of owner-operators and the other of 
drivers - Taxi company bringing motion to stay Board decision - Motion dismissed by 
Supreme Court of Ontario 


HAMILTON YELLOW CAB LIMITED AND TRANSPORTATION UNLIMITED 
INC.; RE R.W.D.S.U., AFL-CIO-CLC AND THE ONTARIO LABOUR RELATIONS 
YOUN De eat, Arn Tts Mier ae Sco eee Coe a ele (July) 824 


Judicial Review - Certification - Charter of Rights and Freedoms - Constitutional Law - Employ- 
ees working under conditions akin to those in a factory - Employees responsible for moni- 
toring the development of embryonic chickens - Employees found by Board to be persons 
employed in agriculture - Board holding that it has jurisdiction to entertain union’s chal- 
lenge that exclusion of persons employed in agriculture is contrary to the Charter - 
Employer bringing application for judicial review on the grounds that, inter alia, the Board 
erred in law in finding itself to be a ‘“‘court of competent jurisdiction” and in finding it has 
the authority to apply the Charter by virtue of s.52 of the Constitution Act, 1982 - Judicial 
review dismissed by Divisional Court - Appeal dismissed by Court of Appeal. 


CUDDY CHICKS LIMITED; RE ONTARIO LABOUR RELATIONS BOARD AND 
MILER Wik ocal 1750 iad h oh a at We eae tore Se Lenina oe (Sept.) 989 


Judicial Review - Certification - Constitutional Law - Board determining that there is a category 
of employees of Ontario Hydro who are employed on or in connection with works which by 
section 17 of the Atomic Energy Control Act have been declared to be works for the general 
advantage of Canada - Ontario Hydro bringing application for judicial review for a declara- 
tion that the Labour Relations Act applies to its nuclear workers - Divisional Court quash- 
ing Board decision and declaring that the provincial Act applies to the nuclear employees of 
Ontario Hydro 


ONTARIO HYDRO; RE ONTARIO LABOUR RELATIONS BOARD, THE SOCTI- 
ETY OF ONTARIO HYDRO PROFESSIONAL AND ADMINISTRATIVE EMPLOY- 
EES, C.U.P.E. - C.L.C. ONTARIO HYDRO EMPLOYEES UNION, LOCAL 1000, 
THE COALITION TO STOP CERTIFICATION OF THE SOCIETY ON BEHALF OF 
CERTAIN EMPLOYEES, TOM STEVENS, C.S. STEVENSON, MICHELLE MOR- 
RISSEY-O'RY ANAGEORGE ORR osstciei 55 02055 ease eos ec seep ee een (June) 698 


70 


Judicial Review - Certification where act contravened - Charter of rights and freedoms - Unfair 
labour practice - Board determining that lay off of workers constituting unfair labour prac- 
tice - Union certified pursuant to s.8 - Reverse onus not contrary to charter - Employer and 
employees bringing applications for judicial review on the grounds that, inter alia, the 
board misled the employees as to the evidence to be adduced and failed to find the reverse 
onus provision to be contrary to the charter - Judicial reviews dismissed by divisional court 


KNOB HILL FARMS LIMITED, THE ONTARIO LABOUR RELATIONS BOARD 
AND U.F.C.W., LOCAL 206 AND; RE DONNA BAYDAK ON BEHALF OF A 
GROUPOR 156 EMPLOYEES 3.00. eee ee ee ee (June) 697 


Judicial Review - Charter of Rights - Interference in Trade Unions - Mall owner appealing Divi- 
sional Court decision (reported at (1988) 62 O.R. 2d 337) upholding Board decision (re- 
ported as T. Eaton Company Limited, [1985] OLRB Rep. June 941) - Board found mall 
owner to have committed unfair labour practice by acting on behalf of employer to enforce 
no solicitation policy without reasonable business justification - Mall owner arguing Board 
exceeded jurisdiction by infringing on property rights and by finding mall owner acted on 
behalf of employer - Board acting within statutory authority and not exercising powers in 
patently unreasonable manner - Appeal dismissed 


CADILLAC FAIRVIEW CORPORATION LIMITED AND T.E.C. LEASHOLDS 
LIMITED; RE R.W.D.S.U., AFL-CIO-CLC, T. EATON COMPANY LIMITED AND 
ONTARIO: LABOUR RELATIONS BOARD vi vsntaivnesssoeesene swat ov satan iiee enameeeanes (Dec.) 1292 


Judicial Review - Charter of Rights and Freedoms - Health and Safety - Youth services officer at 
secured custody facility refusing to work at another location at the facility because of his 
belief that he would be putting his co-workers in danger - Officer completing shift at his 
regular location and receiving reprimand letters - OHSA providing that such persons do not 
have the right to refuse work which would endanger co-workers’ safety - Board dismissing 
complaint - Worker cannot refuse work on the basis that some other provision in the Act 
creates a right to disobey the employer - Officer’s actions constituting insubordination - 
Board not exercising discretion to substitute a different penalty - Officer bringing applica- 
tion for judicial review on the grounds that, inter alia, the Board erred in law and exceeded 
its jurisdiction in its interpretation of the OHSA and that the provision in the OHSA by 
which he was excluded from the right to refuse unsafe work was contrary to s.15, the equal- 
ity provision, of the Canadian Charter of Rights and Freedoms - Judicial review dismissed 
by Divisional Court - Application by officer for leave to appeal to the Court of Appeal dis- 
missed 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES, THE CROWN IN RIGHT 
OF ONTARIO AND ONTARIO LABOUR RELATIONS BOARD; RE DOUGLAS 
LL OY Dy easisiss ahs cssusler Seams Wiese sane sae Scene anes cree oan rears nae ee eee ORE (June) 698 


Judicial Review - Charter of Rights and Freedoms - Health and Safety - Youth services officer at 
secured custody facility refusing to work at another location at the facility because of his 
belief that he would be putting his co-workers in danger - Officer completing shift at his 
regular location and receiving reprimand letters - OHSA providing that such persons do not 
have the right to refuse work which would endanger their or co-workers’ safety - Board dis- 
missing complaint - Worker cannot refuse work on the basis that some other provision in 
the Act creates a right to disobey the employer - Officer’s actions constituting insubordina- 
tion - Board not exercising discretion to substitute a different penalty - Officer bringing 
application for judicial review on the grounds that, inter alia, the Board erred in law and 
exceeded its jurisdiction in its interpretation of the OHSA and the provision in the OHSA 
by which he was excluded from the right to refuse unsafe work was contrary to s.15, the 


whi 


equality provision, of the Canadian Charter of Rights and Freedoms - Judicial review dis- 
missed by Divisional Court 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES, THE CROWN IN RIGHT 
OF ONTARIO AND ONTARIO LABOUR RELATIONS BOARD; RE DOUGLAS 
| BELG TS Bi a Gea am a RES leprae sitter rina meaner ae eae or ERE ARC SOA (Mar.) 316 


Judicial Review - Collective Agreement - Construction Industry - Employer - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring ‘‘gentleman’s agreement” null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an ‘“‘employer” in these circumstances - Judicial review 
dismissed by Divisional Court 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 
D2 AND ONTARIO LABOUR RELATIONS. BOARD yooeecraes-igateicecoestesseccee (Feb.) 231 


Judicial Review - Collective Agreement - Construction Industry - Employer - Board finding 
Windsor Board of Education to be an employer in the construction industry - Employer 
relying on “gentleman’s agreement” as constituting a bar to the union’s contracting out 
grievance - Board declaring ‘“‘gentleman’s agreement” null and void as it applies to the ICI 
sector - Union not estopped from enforcing the ICI agreement - Board finding that ICI 
agreement breached - Windsor Board of Education bringing application for judicial review 
on the grounds that, inter alia, the Board declined jurisdiction when it refused to apply the 
doctrine of promissory estoppel and the Board erred in determining that the Windsor 
Board of Education was acting as an “employer” in these circumstances - Judicial review 
dismissed by Divisional Court - Application by Windsor Board of Education for leave to 
appeal to the Court of Appeal dismissed 


WINDSOR, BOARD OF EDUCATION FOR THE CITY OF; RE U.A., LOCAL 552 
AND ONTARIO LABOUR RELATIONS BOARD ...... oo. ccccecee eee ee eee nee nee eens (June) 707 


Judicial Review - Construction Industry - Evidence - Picketing - Unfair Labour Practice - Picket- 
ing by Labourers Union found to be in breach of the Act - Purpose of picketing was to 
induce employers to grant bargaining rights to Labourers Union - Board granting declara- 
tory relief to complainant Carpenters Union but not nullifying collective agreements - Car- 
penters Union bringing application for judicial review on the grounds that, inter alia, the 
Board refused to permit the applicant to lead evidence going to remedy - Judicial review 
dismissed by Divisional Court 


BAY-TOWER HOMES COMPANY LTD., BAY-TOWER MANAGEMENT INC., 
LEDI PROPERTIES INC., 518270 ONTARIO LIMITED, 554614 ONTARIO LIMIT- 
ED; RE L.I.U.N.A., LOCAL 183, AND THE ONTARIO LABOUR RELATIONS 
BOARDIRE CA 4 LOCA] (oul... th. nee ee (June) 695 


Judicial Review - Construction Industry - Parties - Practice and Procedure - Reconsideration - 
Termination - Termination application naming as respondents District Council and one 
local - International, District Council and all affiliated union locals necessary parties - 
Application dismissed at hearing - Board reconsidering its decision to dismiss and permit- 
ting applicants to amend the title of the application - Labourers Union bringing application 
for judicial review on the grounds that, inter alia, the Board erred in law by failing to notify 
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the Union that it intended to reconsider its decision and by failing to afford the Union an 
opportunity to make submissions - Judicial review dismissed by Divisional Court 


DOUBLE S CONSTRUCTION, MICHAEL VAN LANDEGHEM, TRACY VAN LAN- 
DEGHEM AND TERRY MANZUTTI, ONTARIO LABOUR RELATIONS BOARD, 
657572 ONTARIO INC., C.O.B. AS; RE L.I.U.N.A., ONTARIO PROVINCIAL DIS- 
TRICT COUNCIL, AND ITS AFFILIATED LOCAL UNIONS L.I.U.N.A., LOCALS 
ASB. Alig 5.25 oe sce: sane ctivk See gaess Go sbuinneae eaten eereonsae van Saran seh eam ear aaa et ramen ten ree (June) 696 


Judicial Review - Construction Industry - Practice and Procedure - Unfair Labour Practice - Com- 
plaint by Carpenters Union that Labourers Union negotiated collective agreements which 
contained subcontracting clauses requiring home builders to subcontract work to contrac- 
tors in contractual relations with Labourers Union notwithstanding that the Union did not 
represent any of the employees employed by the home builders - Board declining to inquire 
into complaint due to delay in bringing matter on for hearing - Carpenters Union bringing 
application for judicial review on the grounds that, inter alia, the Board wrongfully declined 
to exercise its jurisdiction and failed to observe the rules of natural justice in refusing to 
inquire into the complaint - Judicial review dismissed by Divisional Court - Application by 
Carpenters Union for leave to appeal to the Court of Appeal dismissed 


DELLBROOK HOMES, L.I.U.N.A., LOCAL 183, THE TORONTO HOUSING 
LABOUR BUREAU, PHILMOR DEVELOPMENTS LIMITED, MOR-ALICE CON- 
STRUCTION LIMITED, GREENPARK HOMES, HERON HOMES, BRAMALEA 
LIMITED, VICTORIA WOOD DEVELOPMENT CORPORATION INC., MICHAEL 
REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; RE C.J.A., 
LOCAL 27) ile a eS Oe eee ee (July) 823 


Judicial Review - Construction Industry Grievance - First grievance dismissed following request 
to withdraw late in proceedings - No cause of action or issue estoppel in regards to this 
grievance - Whether Painters acquired bargaining rights by means of a working agreement 
signed between the Toronto Building and Construction Trades Council and the respondent 
- Respondent held bound to painters provincial agreement - Breach of sub-contracting 
clause - Application for leave to appeal to the Court of Appeal dismissed 


HARBRIDGE AND CROSS LIMITED; RE ONTARIO COUNCIL OF PAINTERS 
AND ALLIED TRADES AND ONTARIO LABOUR RELATIONS BOARD..... (Oct.) 1093 


Judicial Review - Practice and Procedure - Unfair Labour Practice - Complaint by Carpenters 
Union that Labourers Union negotiated collective agreements which contained subcon- 
tracting clauses requiring home builders to subcontract work to contractors in contractual 
relations with Labourers Union notwithstanding that the Union did not represent any of the 
employees employed by the home builders - Board declining to inquire into complaint due 
to delay in bringing matter on for hearing - Carpenters Union bringing application for judi- 
cial review on the grounds that, inter alia, the Board wrongfully declined to exercise its 
jurisdiction and failed to observe the rules of natural justice in refusing to inquire into the 
complaint - Judicial review dismissed by Divisional Court 


DELLBROOK HOMES, THE TORONTO HOUSING LABOUR BUREAU, PHIL- 
MOR DEVELOPMENTS LIMITED, MOR-ALICE CONSTRUCTION LIMITED, 
GREENPARK HOMES, HERON HOMES, BRAMALEA LIMITED, VICTORIA 
WOOD DEVELOPMENT CORPORATION INC., TWO STAR CONSTRUCTION 
LTD., MICHAEL REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; 
RE €,J,Ay, LOCAL 27; RE-ELUANAs; LOCAL 183 Meas. c cet cesisen abeesce eee (Mar.) 315 


Judicial Review - Related Employer - Unfair Labour Practice - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 


i 


business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED, C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD.............. (June) 696 


Judicial Review - Related Employer - Unfair Labour Practice - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court - Application for leave to appeal to the Court of Appeal dis- 


missed 
G.P. CONSTRUCTION, 556631 ONTARIO LIMITED C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD............. (Oct.) 1092 


Jurisdictional Dispute - Adjournment - Evidence - Parties - Practice and Procedure - Demolition 
association requesting permission to intervene and asking for an adjournment - Association 
had not filed an intervention, attended the pre-hearing conference, or retained counsel - 
Board denying adjournment - Merits panel to decide intervener status issue - Board limiting 
the evidence of area and employer practice it will admit - Evidence limited to the demoli- 
tion of similar structures in an operating environment in the province of Ontario - Statute 
compelling Board to inquire into work involving the same or similar type of structure in the 
same or similar type of environment 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
Sag laste Sener RE Rah een a. Na aueehen, Vel (Feb.) 128 


Jurisdictional Dispute - Complaint by the ILA that the off-loading and movement of waste paper 
bales from trucks and railcars to the pulp processing system should not have been assigned 
to the CPU - Introduction of new process impetus for employer to assign to the CPU all of 
the work - Board directing assignment of work to CPU continue but that CPU accept into 
its bargaining jurisdiction employees who were working within the bargaining jurisdiction 


of the ILA 
QUEBEC AND ONTARIO PAPER COMPANY LTD., C.P.U., LOCAL 84 AND; RE 
LB Ae OCAT MATT si, Bate secs setae oreee een nee eee Cee RE TRCN eee eee (July) 796 


Jurisdictional Dispute - Construction Industry - Practice and Procedure - Work in dispute involv- 
ing the application of aluminum cladding or lagging over insulation applied to oven circula- 
tion ducts - Sheet Metal Union arguing that it would be unlawful for the Board to assign the 
work in dispute to persons who are not journeymen or apprentice sheet metal workers - 
Apprenticeship Act not stipulating that certain work can only be done by certain people - 
Board not prepared to find as a preliminary matter that the work could be done lawfully 
only by journeymen or apprentice sheet metal workers 


E. S. FOX LIMITED, PRO INSUL LIMITED, S.M.W., LOCAL 562; RE H.F.I.A., 
LOCAL 95; RE ONTARIO SHEET METAL WORKERS’ AND ROOFERS’ CONFER- 
ENCE; RE ONTARIO SHEET METAL AND AIR HANDLING GROUP; RE MAS- 
TER INSULATORS’ ASSOCIATION OF ONTARIO ING eo creeuisshaarsesiacas acs (July) 738 


Jurisdictional Dispute - Employer creating a new position of Registered Nurse - Alcohol and 
Addiction Program - Job filled within ONA bargaining unit - OPSEU claiming that the 
position should be assigned to its members - Complaint dismissed 


SUDBURY ALGOMA HOSPITAL; RE'O.N.ASAND OP SEO ee eae (Apr.) 390 


Jurisdictional Dispute - Evidence - Practice and Procedure - Complainant failing to comply with 
the Board’s rules and practice note concerning filings - Respondents objecting to the intro- 
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duction of two documents and any evidence of area practice - Board not allowing evidence 
in - Complaint involving the transportation of heavy equipment on float trucks - Criteria 
and delay of 10 years favouring status quo - Complaint dismissed 


SPRUCE FALLS POWER AND PAPER COMPANY LIMITED, C.P.U., LOCAL 89, 
AND; RE LUMBER AND SAWMILL WORKERS’ UNION, LOCAL 2995......... (June) 645 


Jurisdictional Dispute - Evidence - Practice and Procedure - Jurisdictional dispute over the elec- 
trical instrumentation systems in a paper mill - Board authorizing a Vice-Chair to inquire 
into the complaint pursuant to s.103(2)(h) following the death of one of the Board mem- 
bers - Respondent bringing motion for non-suit following the completion of the complain- 
ant’s case - Non-suit succeeding and complaint dismissed - Complainant not having pro- 
duced evidence that might even arguably lead the Board to grant its claim in whole or in 


part 
BOISE CASCADE CANADA LTD., AND I.B.E.W., LOCAL 1744; RE I.A.M., 
TODGE 7] li once tie cots eae ee ee (May) 413 


Jurisdictional Dispute - Evidence - Reconsideration - Request by respondent Labourers Union 
that Board reconsider its ruling to limit evidence of area practice to the demolition of simi- 
lar structures in an operating environment in the province - Alleged denial of natural justice 
on the grounds of insufficient notice to parties and predetermination of issues of relevance 
and weight of evidence - Reconsideration denied - Parties who choose not to prepare them- 
selves to deal with issues raised during a pre-hearing conference do so at their own peril 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
128 wc. sedencevsie sadde nye ieneateds ay genbanp thoes Moet haw vaueSotiene Gp ce ates tars hes eee eaten (May) 451 


Jurisdictional Dispute - Jurisdictional dispute complaint filed by contractor in defence of a griev- 
ance filed by the Labourers Union - Complainant contracting for the supply and installation 
of drywall - Complaint relating to the off-loading, conveying and stock-piling of drywall - 
Work done by the supplier of building materials - Delivery included in price of materials - 
Union made no demand on the supplier as “employer” under s. 91 - Board without jurisdic- 
tion to hear complaint 


FOUR SEASONS DRYWALL SYSTEMS AND ACOUSTICS LIMITED; RE 
L.I.U.N.A., LOCAL 506 AND DRYWALL, ACOUSTIC, LATHING AND INSULA- 
TION; LOCAL 675:OF THE (©. U. Ac ssvcs toraucie: nceeonc tact aasosntcoe senses tte sateen ee (June) 599 


Jurisdictional Dispute - Parties - Settlement - Constituent of Carpenters’ Employers’ Bargaining 
Agency not entitled to be a party to the jurisdictional dispute - Whether an oral settlement 
of the complaint had been reached - Board finding that counter-offer made which nullified 
the offer of settlement - No longer any offer on the table for acceptance - No settlement - 
Hearings to continue 


FERANO CONSTRUCTION LIMITED, L.I.U.N.A., LOCAL 527, AND L.I.U.N.A., 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE C.J.A., LOCAL 2041....... (May) 446 


Jurisdictional Dispute - Practice and Procedure - Sector Determination - Whether work in dispute 
falls within ICI sector - Project involving the construction of a passenger terminal building 
at the airport - Specific work in dispute involving the departures level bridge - Board setting 
out its reasons for directing that notice of the s.150 proceeding be given to any person hav- 
ing a direct connection with the Terminal 3 site project - Decision in a s.150 proceeding has 
province-wide application if work characteristics are to determine whether the work falls 
within a particular sector - Notice should be given to the widest practical constituency 


DUFFERIN CONSTRUCTION COMPANY; RE C.J.A., LOCAL 27; RE THE FOUN- 
DATION COMPANY OF CANADA LIMITED; RE L.I.U.N.A., LOCAL 183; RE 
DUFFERIN CONSTRUCTION COMPANY, A DIVISION OF ST. LAWRENCE 
CEMEN TIN C ro: se lenessicles ae ees Sine acta = aPe Al (Jan.) 25 
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Jurisdictional Dispute - Remedies - Settlement - Unfair Labour Practice - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS 
& HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 
BO e ete REN can seh ere dco athe edka hs Pit GN sateeee'h emir obec a scbecinem, eh (Nov.) 1154 


Membership Evidence - Bargaining Unit - Certification - Construction Industry - Practice and 
Procedure - Respondent making one non-pay allegation - Respondent suggesting the 
Board’s investigation of the membership evidence ought to have extended beyond the 
respondent’s specific allegation - Board does not conduct an investigation unless the mem- 
bership evidence is irregular on its face or it receives specific particularized allegations of 
impropriety - Respondent not permitted to inspect membership evidence - Board satisfied 
with sufficiency of membership evidence and Form 80 declaration - Board rejecting argu- 
ment that persons other than construction labourers should be included in labourers unit on 
community of interest grounds 


GRANT CONSTRUCTION, DIVISION OF MALACHY GRANT AND ASSOCIATES; 
RE TEE UNS MEOCAT S06 5. ence ere ene ee cere rss i Gerad (July) 166 


Membership Evidence - Certification - Board inquiring into the reliability of the Form 9 - Place of 
Form 9 in certification proceedings reviewed - Board satisfied with the reliability of the 
Form 9 - Ballots counted - Application dismissed 


CUDDY FOOD PRODUCTS, CUDDY FOOD PRODUCTS LTD. AND CUDDY 
INTERNATIONAL CORPORATION C.O.B. AS A PARTNERSHIP IN THE 

NAME OF; RE R.W.D.S.U., AFL:CIO:CLC:; RE U.F.C.W., LOCAL 175, 

PRE TRC IOCCL CR cee ee eek tate ray retin RTE te LO (June) 583 


Membership Evidence - Certification - Construction Industry - Intimidation and Coercion - 
Unfair Labour Practice - Employer alleging that union threatened employees with closing 
down the job unless they signed cards - Improper comments which could arguably cause 
employees to be concerned about their continued employment made by rank-and-file 
employee as part of his ‘‘salesmanship”’ of the union not leading Board to question the 
voluntariness of the membership evidence filed - Misrepresentations made by union official 
immediately clarified by same official the next day - Membership evidence voluntary - Cer- 
tificate issuing 


COVELLO BROTHERS LIMITED; RE L.I.U.N.A., LOCAL 837; RE C.J.A., LOCAL 
Oe rere ee ten eee eee (Feb.) 119 


Membership Evidence - Certification - Construction Industry - Respondent requesting a hearing 
to “‘test”’ the membership evidence - Any party asserting any irregular or improper conduct 
is obliged to give notice and full particulars of its allegations - With the exception of particu- 
larized allegations of non-sign or non-pay the Board does not conduct investigations into 
allegations of impropriety with respect to the solicitation of membership evidence - Such 
allegations must be made, particularized and proven by a party to the proceeding - Board 
disposing of application without a hearing 


LONCO CONSTRUCTION LIMITED, CARADON DEVELOPMENTS INC.; RE 
PATON GAG TE OCA TH M059 Mieaccrec concessiascinsscreeeeceeesssuaentmrstetanactercacceceerscee eer: (Mar.) 274 


Membership Evidence - Certification - Evidence - Nature of inquiries made by Form 9 Declarant 
were such that the Form 9 was unsatisfactory - Declaration cannot be based on the assump- 
tion that a collector has carried out prior instructions or on an examination of the member- 


76 


ship cards - Recall of collector as witness to establish that each applicant for membership 
had personally paid a dollar not permitted - Application dismissed 


ESTONIAN RELIEF COMMITTEE IN CANADA; RE S.E.I.U., LOCAL 204, AFFILI- 
ATED WITH THE S.E.1L.U., A.F. OF L., C.LO., C.L.C.; RE GROUP OF 
EMPLOYEES yo coccicsc ied ca ee ees ae (May) 


Membership Evidence - Certification - Practice and Procedure - Respondent asking Board to 


appoint an officer to inquire into the voluntariness of the membership evidence or order a 
vote because the employees do not know English - Respondent not making any allegations 
of wrongdoing nor asserting that any particular individual did not know what he was signing 
- None of the employees coming forward to oppose application - Board issuing a certificate 
without officer appointment or vote 


ADMIRAL LINEN SUPPLY LIMITED; RE TEXTILE PROCESSORS, SERVICE 
TRADES, HEALTH CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES, 
INTERNATIONA UNION, LOCAL 35 1ee. vreeecios sree tense oneseoce eee wee nee eee (Feb.) 


Membership Evidence - Certification - Pre-Hearing Vote - One membership card submitted by 


applicant bearing no indication of the amount paid in respect of initiation fees or dues by 
the worker - Omission raising question about the reliability of the Form 9 declaration - Mat- 
ter to be addressed at a hearing after the vote is conducted 


SMITHS FALLS COMMUNITY HOSPITAL - NORTH UNIT, THE; RE INDEPEN- 
DENT CANADIAN TRANSIT UNION; RE C.U.P.E. AND GENERAL WORKERS; 
RE THE SMITHS FALLS COMMUNITY HOSPITAL - SOUTH UNIT ............... (Jan.) 


Membership Evidence - Certification - Union withdrawing certification application following non- 


pay allegation made by employer - Union re-filing with fresh membership evidence - 
Employer arguing that membership evidence remained under a “cloud” and should be 
rejected by the Board - Board not exercising its discretion to either dismiss application or 
order a vote - Certificate issuing 


FLO-CON CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ............ (July) 


Membership Evidence - Certification Where Act Contravened - Evidence - Unfair Labour Prac- 


tice - Evidence of witness who was not subject to full cross-examination admissible - Sur- 
reptitiously made tape-recording of a “‘captive” audience meeting of employees convened 
by an employer admissible in unfair labour practice complaint - Viva voce evidence permit- 
ted on membership cards missing dates - Threats and questioning of employees concerning 
the union breach of Act - Statements made at “captive” audience meeting breach of Act - 
Follow-up meeting not curing breaches - Discharge of employee after the union filed an 
unfair labour practice complaint on his behalf breach of Act - Union certified pursuant to 
s.8 


ROYCE DUPONT POULTRY PACKERS; RE U.F.C.W., LOCAL 175, AFL-CIO- 
CLCORE GROUP OF EMPLOY BES ether ee eee eee (May) 


Membership Evidence - Evidence - Steelworkers Union seeking reconsideration of Board deci- 


sion consenting to the early termination of a collective agreement on the grounds that, inter 
alia, the employees did not have notice of the request - Union seeking to introduce mem- 
bership cards to corroborate direct evidence relating to its organizing campaign - Cards of 
limited probative value - Board exercising its discretion to refuse to admit the cards in evi- 
dence 


GOLDCREST FURNITURE LTD.; RE LAUNDRY AND LINEN DRIVERS AND 
INDUSTRIAL WORKERS, LOCAL 847, AFFILIATED WITH THE TEAMSTERS 
UNION; RE GERARDO MERCANTE, VINCENZO REDA, FRANCO BINI AND 
US. WAG since s sbecestt ccssenacice’ sceutssccsarsotecesssa tren tt cat anent ea test Rete amenee Reet ne meee teens (June) 


440 


90 


64 


752 


492 


604 


Hg 


Natural Justice - Certification - Construction Industry - Practice and Procedure - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIAL DISTRICT COUNCIL; RE I.U.0.E., LOCAL 793; RE GROUP OF 
EMBL OMEES couse. cree iitcas satasiasad siiciaa be aai'ay eure ects Caen tes oem eset eae aaa A (Oct.) 1046 


Natural Justice - Certification - Practice and Procedure - Security Guard - Board recognizing 
potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A......... (Oct.) 1048 


Natural Justice - Certification - Practice and Procedure - Union and employer agreeing on 
expanded bargaining unit to include group specifically excluded in posted notice to employ- 
ees - Natural justice requiring notice to all persons possibly affected by certification - 
Posted notice of certification application of itself insufficient notice to group specifically 
excluded from unit description - Board ordering reposting with expanded bargaining unit 
description and extending terminal date 


TRANS CONTINENTAL PRINTING INC.; RE TEAMSTERS’ UNION, LOCAL 91; 
REIGROUPOBEMBEOMEES 42h. cs katn es tocconcun emacs ms ecun- cece eree mace tear erm: (Nov.) 1187 


Parties - Adjournment - Evidence - Jurisdictional Dispute - Practice and Procedure - Demolition 
association requesting permission to intervene and asking for an adjournment - Association 
had not filed an intervention, attended the pre-hearing conference, or retained counsel - 
Board denying adjournment - Merits panel to decide intervener status issue - Board limiting 
the evidence of area and employer practice it will admit - Evidence limited to the demoli- 
tion of similar structures in an operating environment in the province of Ontario - Statute 
compelling Board to inquire into work involving the same or similar type of structure in the 
same or similar type of environment 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
DS Panera eee sets tocar Wid on susie aon Mon cea eh ae ome eens cnene eee ane narean ee rake a (Feb.) 128 


Parties - Construction Industry - Judicial Review - Practice and Procedure - Reconsideration - 
Termination - Termination application naming as respondents District Council and one 
local - International, District Council and all affiliated union locals necessary parties - 
Application dismissed at hearing - Board reconsidering its decision to dismiss and permit- 
ting applicants to amend the title of the application - Labourers Union bringing application 
for judicial review on the grounds that, inter alia, the Board erred in law by failing to notify 
the Union that it intended to reconsider its decision and by failing to afford the Union an 
opportunity to make submissions - Judicial review dismissed by Divisional Court 


DOUBLE S CONSTRUCTION, MICHAEL VAN LANDEGHEM, TRACY VAN LAN- 
DEGHEM AND TERRY MANZUTTI, ONTARIO LABOUR RELATIONS BOARD, 
657572 ONTARIO INC., C.O.B. AS; RE L.I.U.N.A., ONTARIO PROVINCIAL DIS- 
TRICT COUNCIL, AND ITS AFFILIATED LOCAL UNIONS L.I.U.N.A., LOCALS 
(fei) 2 72 Cat aS ean Soapees eenusonbsnges oder Sere ARES scp ad ober oc goocdo24c0-aGpaoeOaanecanascaa soba (June) 696 


Parties - Damages - Practice and Procedure - Reconsideration - Unfair Labour Practice - Com- 
plainants arguing that Board erred in awarding damages only to the complainants - Argu- 
ment that damages should be afforded to all employees affected by the breach of the Act 
dismissed - A complainant must have the authority to represent the grievors’ interests - 
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Complainants gave no indication during the proceedings that they were authorized to make 
a complaint on behalf of any other employees - Reconsideration application dismissed 


CUDDY FOOD PRODUCTS LTD.; RE R.W.D.S.U., AFL:CIO:CLC:; RE U.F.C.W., 
LOCAL 175 AND U.F.C.W., AFL-CIO-CLC; RE JOHN HENSON AND 25 OTHERS; 
REDEBJOHNSTONFANDIOREBERS ieee eeccaicetreesaneeceneeereae eeseest (Feb.) 


Parties - Employee - Employee Reference - Applicant individual requesting a determination as to 


the employee status of another individual - No “question” as to employee status arising 
between the parties - Procedure under s.106(2) not available to the applicant - Application 
dismissed 


CHATELAINE VILLA NURSING HOME; RE TRACY CASTELLAN ............. (Aug.) 


Parties - Evidence - Petition - Termination - Union relying on the labour relations environment in 


the workplace in attacking the voluntariness of the petition to terminate the union’s bar- 
gaining rights - Board hearing evidence but finding it of no relevance - Labour relations 
background only of relevance in an exceptional case where there is a pattern of notorious 
illegal anti-union conduct by employer - Whether an employee in one unit can apply to ter- 
minate union’s bargaining rights in two other units - Board finding that applicant having 
status to bring applications - Votes ordered 


THOROLD I.G.A. MARKET; RE SANDRA TAYLOR; RE U.F.C.W., LOCAL 175; 
RE GROUP OF EMPLOYEES; RE UF. CiW.., LOCAL 6333 ri-cases cect seeeeeenase (Aug.) 


Parties - Jurisdictional Dispute - Settlement - Constituent of Carpenters’ Employers’ Bargaining 


Agency not entitled to be a party to the jurisdictional dispute - Whether an oral settlement 
of the complaint had been reached - Board finding that counter-offer made which nullified 
the offer of settlement - No longer any offer on the table for acceptance - No settlement - 
Hearings to continue 


FERANO CONSTRUCTION LIMITED, L.I.U.N.A., LOCAL 527, AND L.I.U.N.A., 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE C.J.A., LOCAL 2041....... (May) 


Parties - Practice and Procedure - Board remaining seized to resolve disputes over Board order - 


Lawyer for complainant requesting hearing to deal with complainants’ unpaid legal bill - 
Board decision requiring union to retain counsel not effecting retainer of counsel - Lawyer 
not having standing to seek clarification or enforcement of Board order when acting per- 
sonally and not for party to proceeding - Application dismissed 


ST. PIERRE, JEANNE; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
LY De scinn tee ecak saeeecauncbastaaoes Suet te tot eee Sore e oe CEST oat See seen Cee aR nae (Dec.) 


Petition - Certification - Board reviewing system of certification in Ontario - Following petition 


inquiry Board finding that first seven signatures on petition were voluntary but not the rest 
- Remainder of signatures were obtained following a meeting with senior management 
where it was indicated that joining the union would put jobs at risk - Number of voluntary 
signatures not diminishing the support for certification to the point where the Board would 
order a vote - Certificate issuing 


BRIAN CHEVROLET OLDSMOBILE LTD.; RE C.A.W.; RE GROUP OF 
EMPLOYEES? 40.20 eee ee Se ee (Apr.) 


Petition - Certification - Construction Industry - Employees filing documents with the Board 


requesting a representation vote by secret ballot - Whether the “‘petitions” filed are evi- 
dence of objection by the employees to the certification and, if so, whether they are volun- 
tary expressions of desire - Working foreman who circulated the petitions testifying that the 
petitions were drafted so that there would be a secret ballot vote - Board finding that the 
preamble was not a clear statement in opposition to the union - A request for a secret ballot 


126 


827 


907 


446 


1251 


324 
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vote is not tantamount to evidence of objection - Oral evidence supporting that conclusion - 
Documents not voluntary in any event - Certificates issuing 


ACTION ELECTRICAL LTD.; RE 1-B:E.W., LOCAL 353; RE GROUP OF 
ji 4 3g CLO b G2) Ses den Se teas ie AAA FS i ad a aR eae ee ene ee (Feb.) Ts 


Petition - Certification - Evidence - Board discussing the effect of an earlier petition on the volun- 
tariness of a later petition - Circumstances surrounding the prior circulation of a petition 
are relevant to the voluntariness of a subsequent document but the voluntariness of the sig- 
natures on the earlier document is not a relevant question - Petition found voluntary - Vote 
ordered 


FRAM CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ................. (Feb.) 133 


Petition - Certification - Practice and Procedure - Reconsideration - Timeliness - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of fil- 
ing date and rebuttable by clear contrary evidence - Board finding petitions filed in a timely 
manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
ORIEMPLE ONE ES mscsccrrastnsccsencterns wamcasenecunnsn tenis poasuesanaanseaesc neces (Oct.) 1053 


Petition - Evidence - Parties - Termination - Union relying on the labour relations environment in 
the workplace in attacking the voluntariness of the petition to terminate the union’s bar- 
gaining rights - Board hearing evidence but finding it of no relevance - Labour relations 
background only of relevance in an exceptional case where there is a pattern of notorious 
illegal anti-union conduct by employer - Whether an employee in one unit can apply to ter- 
minate union’s bargaining rights in two other units - Board finding that applicant having 
status to bring applications - Votes ordered 


THOROLD I.G.A. MARKET; RE SANDRA TAYLOR; RE U.F.C.W., LOCAL 175; 
REGROUP OF EMPLOYEES; RE U.P C.W LOCAL 033 ori occ nie nse sesiesasnie se (Aug.) 907 


Picketing - Construction Industry - Evidence - Judicial Review - Unfair Labour Practice - Picket- 
ing by Labourers Union found to be in breach of the Act - Purpose of picketing was to 
induce employers to grant bargaining rights to Labourers Union - Board granting declara- 
tory relief to complainant Carpenters Union but not nullifying collective agreements - Car- 
penters Union bringing application for judicial review on the grounds that, inter alia, the 
Board refused to permit the applicant to lead evidence going to remedy - Judicial review 
dismissed by Divisional Court 


BAY-TOWER HOMES COMPANY LTD., BAY-TOWER MANAGEMENT INC., 
LEDI PROPERTIES INC., 518270 ONTARIO LIMITED, 554614 ONTARIO LIMIT- 
ED; RE L.I.U.N.A., LOCAL 183, AND THE ONTARIO LABOUR RELATIONS 
BOARD ARE CUAL LOOGAIIOS o 1220 Sat See ce ee eee (June) 695 


Picketing - Strike - Employees picketing during unpaid lunch breaks - Union not in a legal strike 
position - Picketing not designed to have any impact on the applicant’s business - Picketing 
not in connection with nor constituting an unlawful strike - Application dismissed 


ART GALLERY OF ONTARIO, THE; RE O.P.S.E.U., O.P.S.E.U., LOCAL 535, TED 
LOUGHEAD, ED GORLEY, RUTH JONES, CARLA ROTH, KAREN HEFFER- 
NAN, SHARON MCGILL, ELIZABETH KHERA, MICHAEL DOUGLAS, MARY 
GRETA, KERRY KIM, CATHERINE SPENCE, JILL CATE, GISELA NAVIA, BUD 
JOHNSTONS CEATRAGHARGITPAY © 255, sn .ces tegen cnetnare ioaersncancns aeneaaaeune mnie et ss (June) 537 


Practice and Procedure - Accreditation - Construction Industry - Board not compiling a Final 
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Schedule “‘F’’ - Schedule consists of employers for whose employees the union has bargain- 
ing rights but who have not employed any of the represented employees within the prior 
year - Neither the number or identity of these employers is a factor in the Board’s determi- 
nation of whether the applicant should be accredited but applicant would have bargaining 
rights for these employers - Issue of whether these employees are bound by the accredita- 
tion order can be determined where a denial of bargaining rights arises in subsequent litiga- 
tion - Unions agreeing to fulfil specific notice obligations and to waive any claim to damages 
in the first claim against each of these employers - Accreditation certificates issued for all 
employers of employees engaged in the operation of heavy equipment and truck drivers in 
the roads, sewers and watermains, and heavy engineering sectors in the Ottawa area 


NATIONAL CAPITAL ROAD BUILDERS ASSOCIATION; RE I.U.0.E., LOCAL 
793 AND TEAMSTERS, LOCAL 91; RE THE OPERATING ENGINEERS 
EMPLOYER BARGAINING AGENCY; RE THE LABOURERS EMPLOYER BAR- 
GAINING. AGENCY 0 6::.259h.. scuetiieateneahatieeoais Sees ieas ae netnee coe cena ota ciseh annette ct (Jan.) 


Practice and Procedure - Adjournment - Evidence - First Contract Arbitration - Privilege - Board 


ruling that evidence of discussions between a mediator or conciliation officer and one of the 
parties was not admissible - Discussions involving Board Officer also not admitted - Admis- 
sion would undermine the settlement process and the parties had agreed that the discus- 
sions were without prejudice - Respondent seeking an adjournment to retain other counsel 
because its own counsel would become a witness - Impossible to finish case within 30 day 
time limit - Time limits in section 40a(2) are directory not mandatory - Adjournment 
granted 


DEL EQUIPMENT LIMITED, DEL HYDRAULICS LIMITED AND EDINBURGH 
ELECTRIC LIMITED; RE’ CA: WSANDIITS LOCAL 3030 ca cescrncedscaeevscseteese (Jan.) 


Practice and Procedure - Adjournment - Evidence - Jurisdictional Dispute - Parties - Demolition 


association requesting permission to intervene and asking for an adjournment - Association 
had not filed an intervention, attended the pre-hearing conference, or retained counsel - 
Board denying adjournment - Merits panel to decide intervener status issue - Board limiting 
the evidence of area and employer practice it will admit - Evidence limited to the demoli- 
tion of similar structures in an operating environment in the province of Ontario - Statute 
compelling Board to inquire into work involving the same or similar type of structure in the 
same or similar type of environment 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 


Practice and Procedure - Bargaining Unit - Certification - Construction Industry - Membership 


Evidence - Respondent making one non-pay allegation - Respondent suggesting the 
Board’s investigation of the membership evidence ought to have extended beyond the 
respondent’s specific allegation - Board does not conduct an investigation unless the mem- 
bership evidence is irregular on its face or it receives specific particularized allegations of 
impropriety - Respondent not permitted to inspect membership evidence - Board satisfied 
with sufficiency of membership evidence and Form 80 declaration - Board rejecting argu- 
ment that persons other than construction labourers should be included in labourers unit on 
community of interest grounds 


GRANT CONSTRUCTION, DIVISION OF MALACHY GRANT AND ASSOCIATES; 
RE L.LU-NsAt, LOCAL 5063 240.2): i ee ee oe (July) 


Practice and Procedure - Certification - Ballot box ordered sealed following submissions from the 


union that it had not received notice of the hearing where the voluntariness of the petition 
had been determined - Staff of union on strike and picket line in place when notice of hear- 
ing left at union office - Union official not discovering notice until after the hearing - Board 
declining to reconvene hearing on the issue of the voluntariness of the petition - Failure to 


31 


19 


128 


766 
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read the notice until after the hearing not beyond the control of the union - Board ordering 
ballots counted 


WOODSTOCK & DISTRICT ASSOCIATION FOR THE MENTALLY RETARDED; 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220, 
S BW A, ©... O,,C.L.C. RE GROUP OMEMPLOYVEES cnc cptireess- can: (Feb.) 227 


Practice and Procedure - Certification - Construction Industry - 4 2= days between receipt of 
documents from the Registrar and the terminal date is sufficient time to respond to applica- 
tion - Application disposed of without hearing - Objections to certification from employer 
dismissed - Certificates issuing 


BaMASKELE LIMITED, RE I.U,O.BE LOCAL 93) seria nats secnbeeeussisaaset (Apr.) 319 


Practice and Procedure - Certification - Construction Industry - Legislation not contemplating 
“interim certificate” requested by union - Board practice confined to issuing decision on 
appropriateness of certification on interim basis - Request denied 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OR EMPLOYERS ee eee ee (Oct.) 1064 


Practice and Procedure - Certification - Construction Industry - Natural Justice - Union filing cer- 
tification application on terminal date of prior application by different union - First appli- 
cant arguing Board ought to set same terminal date for second applicant - Board finding no 
clear statutory authority to deny natural justice to second applicant by moving terminal 
date forward - Board declining to change later terminal date for second application 


M. PICKARD CONSTRUCTION CO. LTD.; RE L.I.U.N.A., ONTARIO PROVIN- 
CIAL DISTRICT COUNCIL; RE I.U.0.E., LOCAL 793; RE GROUP OF 
BMPBLROME ES Cafes sosdudesnisertedssteceass vote soeen de soa dase tear de ctcltecesauewiiduemceseten cere eso (Oct.) 1046 


Practice and Procedure - Certification - Construction Industry - Pre-Hearing Vote - Unfair 
Labour Practice - Applicant union seeking to convert its certification application in which a 
pre-hearing vote had been requested to one in which no such vote is requested - Board 
denying request - Unfair labour practice complaint that employer transferred two employ- 
ees out of bargaining unit to frustrate certification application - Complaint dismissed - 
Employees in question not permitted to vote - One ballot left to count - Ballot of single 
employee to be unsealed and counted unless objection received from party 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION (Sept.) 972 


Practice and Procedure - Certification - Construction Industry - Respondent employer requesting 
hearing in construction industry certification application - Board discussing membership 
evidence system in Ontario and certification procedure in the construction industry - Hear- 
ing denied - Certificates issuing 


WESTDALE PAINTING & DECORATING LTD.; RE P.A.T., LOCAL 205...... (Sept.) 984 


Practice and Procedure - Certification - Employee - Evidence - Witness - Board direction to file 
and exchange documents on which parties intend to rely - Respondent employer concerned 
that it could not approach employees who may be summonsed for examination in order to 
obtain information and documents - No property in a witness - Proper for a party to com- 
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municate with any examinee before he or she begins testifying if it is for the purpose of 
obtaining information relevant to the proceedings 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEEG........ (Sept.) 


Practice and Procedure - Certification - Employees on Schedule C of employee lists not at work 


within the 30 day period prior to the application date - Earlier application where these 
employees would have been included in the unit withdrawn - Employer arguing that the 30- 
30 rule should not be applied because the union was gerrymandering by picking an applica- 
tion date more than 30 days after the lay offs - No reason to decline to apply the 30-30 rule - 
Employees on Schedule C excluded from the lists 


FLO-CON CANADA INC.; RE C.A.W.; RE GROUP OF EMPLOYEES ........... (June) 


Practice and Procedure - Certification - Evidence - Related Employer - Board determining proce- 


dure for dealing with certification and related employer applications involving ten respon- 
dents - Respondent arguing that Board is without jurisdiction to adjudicate the related 
employer application until it has determined the applicant’s right to be certified for any or 
all respondents - Respondents argument that it is a prerequisite to a s.1(4) declaration that 
there exist some bargaining rights dismissed - Board determining that related employer 
application should be dealt with first - Applicant’s request that certain documents be pro- 
duced in advance of hearing granted - Board also encouraging parties to voluntarily 
produce in advance documents on which they intend to rely 


ATWAY TRANSPORT INC.; RE I.W.A.; RE TAIGA TRUCKING (ONTARIO) 1980 
INC.; RE MENROY TRUCKING INC.; RE DEMERS & DARGY TRANSPORT INC. ; 
RE GOSSELIN TRUCKING; RE PAUL GAGNON TRUCKING; RE J. BERNARD 
TRUCKING; RE CONTRACTORS CLEANUP SERVICES LIMITED; RE L.I.U.N.A., 
LOCAL 706; RE KOPKA TRANSPORT INC.; RE PARAMOUNT TRANSPORTA- 
TION LIMITED shssniscesth- Sa tied cies ee wm oe ee ee eee (Feb.) 


Practice and Procedure - Certification - Membership Evidence - Respondent asking Board to 


appoint an officer to inquire into the voluntariness of the membership evidence or order a 
vote because the employees do not know English - Respondent not making any allegations 
of wrongdoing nor asserting that any particular individual did not know what he was signing 
- None of the employees coming forward to oppose application - Board issuing a certificate 
without officer appointment or vote 


ADMIRAL LINEN SUPPLY LIMITED; RE TEXTILE PROCESSORS, SERVICE 
TRADES, HEALTH CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES, 
INTERNATIONAL UNION, LOCAL 351 Aicv.nnocaeve ss ntereesececnsensnwnnstcse seadeces (Feb.) 


Practice and Procedure - Certification - Natural Justice - Security Guard - Board recognizing 


potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A......... (Oct.) 


Practice and Procedure - Certification - Natural Justice - Union and employer agreeing on 


expanded bargaining unit to include group specifically excluded in posted notice to employ- 
ees - Natural justice requiring notice to all persons possibly affected by certification - 
Posted notice of certification application of itself insufficient notice to group specifically 
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excluded from unit description - Board ordering reposting with expanded bargaining unit 
description and extending terminal date 


TRANS CONTINENTAL PRINTING INC.; RE TEAMSTERS’ UNION, LOCAL 91; 
RE GROUROE-EMPEOYEES vrcni ccc esea eae seen: oe ao ence se neeeen Ne recah. (Nov.) 1187 


Practice and Procedure - Certification - Petition - Reconsideration - Timeliness - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of fil- 
ing date and rebuttable by clear contrary evidence - Board finding petitions filed in a timely 
manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
ORIEMPLOYEESs: | S10) Shi 2, seas hs 0G SURE T 6 ISITE) Fs (Oct.) 1053 


Practice and Procedure - Certification - Pre-Hearing Vote - Parties developing an alternative dis- 
pute resolution procedure to deal with 650 list challenges - Procedure submitted to the 
Board for its approval - Board approving of appointment of Vice-Chair under s.103(2)(h) 
to hear evidence and report back to the panel which will then make decisions based on the 
report - Rulings made by Vice-Chair are deemed to be the parties’ settlements - Vice-Chair 
intended to be a dispute settling mechanism of “last resort” 


TORONTO, GOVERNING COUNCIL OF THE UNIVERSITY OF; RE C.U.P.E.; RE 
GROUROREMPEOYEES SS sesccscs.sseccesecstacctessessccsosresantccesensneescceceee crescents (May) 521 


Practice and Procedure - Certification - Pre-Hearing Vote - Pre-hearing vote conducted and ballot 
box sealed - Applicant seeking leave to withdraw prior to ballots being counted - Whether a 
bar should be imposed on further applications by the applicant - Board making distinction 
between a dismissal that results from the union losing the vote and a dismissal that results 
from the union not having sufficient membership evidence entitling it to a vote - No bar 


imposed 
AMARCORD CARPENTERS LTD.; RE L.I.U.N.A., LOCAL 183; RE C.J.A., LOCAL 
PIM BORMEREVECLOGCA LL LI90). . 05. se scnotsene soon voce ssaaevans cease tececatastamecetanesecares (June) 531 


Practice and Procedure - Certification - Pre-Hearing Vote - Representation Vote - Eligibility of 
single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Oct.) 1050 


Practice and Procedure - Certification - Pre-Hearing Vote - Representation Vote - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respondent quickly to allegations of 


retaliation 
MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Nov.) aie 


Practice and Procedure - Certification - Pre-Hearing Vote - Request by applicant for a pre-hear- 
ing representation vote - Board aware of a prior outstanding certification application by the 
applicant with respect to some or all of the same employees of the respondent - A request 
to withdraw the previous application had not yet been dealt with because of the issue of the 
imposition of a bar - Whether Board should appoint an officer to make voting arrange- 
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ments - Decision to delay processing the application would be inconsistence with the 
Board’s approach to pre-hearing vote applications - Officer appointed 


U-NEED-A’CAB LIMITED; RE-R3W.D.S.U:, AFL-CIO: CLG Hii itctsameienssen secs (Mar.) 301 


Practice and Procedure - Certification - Pre-Hearing Vote - Respondent refusing to post notices 
for employees and to provide requisite lists of employees - Respondent taking position that 
the application was untimely by reason of the alleged existence of a collective agreement - 
Persons interfering with Board instructions may be liable to punishment for contempt - 
Officer directed to meet with parties 


GOLDCREST FURNITURE LTD.; RE U.S.W.A.; RE LAUNDRY AND LINEN 
DRIVERS AND INDUSTRIAL WORKERS, LOCAL 847 AFFILIATED WITH THE 
TEAMSTERS UNION; RE GROUP OF EMPLOY EBSE etre aesssc abana ea meee sracte (Mar.) 245 


Practice and Procedure - Certification - Pre-Hearing Vote - Trade Union Status - Applicant for 
certification is expected to correctly name itself - Statements of applicant’s affiliations do 
not belong in the title portion of the certification application - Benefit of s.105 is unavail- 
able to the applicant unless it can show that it is a continuation of one of the organizations 
previously found by the Board to be a trade union - Ballot box sealed - Applicant will be 
required to show it is a trade union 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS, 
LOCAL UNION.NO, 880 sc.- 2. ccsssuss nes nonnenaaarmeos tens shaenaues omacernicas toueansee ere ct (Feb.) 109 


Practice and Procedure - Certification - Timeliness - Objectors requesting an extension of the ter- 
minal date - Board does not extend the terminal date lightly - Three full days was sufficient 
notice to allow employees to object to the certification - Certificate issuing 


CAREY’S RESTAURANTS (DUNDAS) INC.; RE H.E.R.E, LOCAL 75; RE GROUP 
OF EMPLOYEES 2 o: nccanniee sroeentceaneeecieccsscecte dee acsine tecmeaaecsacsesaseedatsens (Mar.) 233 


Practice and Procedure - Certification - Trade Union Status - Applicant notified that it had not 
been found to be a trade union under the name in which it had applied - Applicant request- 
ing that its name on the application be amended - Board satisfied that applicant had made a 
bona fide mistake - Amendment permitted - No hearing necessary - Vote ordered 


BLUE BELL CANADA INCORPORATED; RE A.C.T.W.U.; RE GROUP OF 
EMPLOYEES Sc csrecgies cc eee eo eee (May) 412 


Practice and Procedure - Certification - Trade Union Status - Respondent alleging that applicant 
had not proven its trade union status - Applicant arguing it was the same organization that 
had previously been found to be a trade union - Where any deviation in applicant’s name 
from name Board has in its files a hearing will result - In order to benefit from presumption 
in s.105 an applicant must style itself in exactly the same fashion as the organization which 
has already been granted “status” - Board satisfied after hearing evidence that applicant 
could benefit from previous trade union determination - Argument that employees would 
be misled as to who was the true applicant dismissed 


HUMPTY DUMPTY FOODS LIMITED; RE MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES, CATERERS AND ALLIED EMPLOYEES, LOCAL UNION NO. 647; 
RE THE RETAIL, WHOLESALE BAKERY AND CONFECTIONERY WORKERS’ 
UNION, LOGAT}461 OF THE, R»W:D:S.U) APU: CIO: CUCI Me erase. acetone teen aeee (Feb.) 147 


Practice and Procedure - Change in Working Conditions - Discharge - Evidence - Interference in 
Trade Unions - Remedies - Unfair Labour Practice - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 
proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
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er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 
SS TGEA ee Se: ele sna We riots jrtsa eckes iD Poe a ceeeecadt ea Sea. Hine oR dot (Mar.) 248 


Practice and Procedure - Conciliation - Reference - Trade Union - Trade Union Status - Union 
Successor Status - Objecting employees permitted to participate in Ministerial reference - 
Two union locals taking steps to merge - Whether “‘predecessor”’ local still in existence so as 
to be entitled to request a conciliation officer - Board discussing trade union reorganiza- 
tions - Board finding that union local still existed as a trade union at the time it requested a 
conciliation officer 


KNOB HITE FARMS LIMITED: RE.U;FIC:W., LOCAL 206 2 ie oie. scree ceca (Feb.) 149 


Practice and Procedure - Construction Industry - Construction Industry Grievance - Duty of Fair 
Representation - Unfair Labour Practice - Union filing a grievance with the Board alleging 
that the employer had repeatedly breached the collective agreement - Union considered the 
litigation to be long, costly and unpredictable - Grievance settled prior to hearing following 
ratification by a majority of the bargaining unit members - Complainants considering terms 
of settlement unsatisfactory - Delay of 13 months before filing fair representation complaint 
- Board declining to inquire further into complaint on the basis of numerous policy consid- 
erations - Complaint dismissed 


CARTER, MARK AND BRAD CARTER; RE S.M.W., LOCAL 539; RE IMPERIAL 
INSULATION & ROOFING (1982)(EIMITED Une stossese-o-b satteastdocesitertasecuness (Feb.) 112 


Practice and Procedure - Construction Industry - Judicial Review - Parties - Reconsideration - 
Termination - Termination application naming as respondents District Council and one 
local - International, District Council and all affiliated union locals necessary parties - 
Application dismissed at hearing - Board reconsidering its decision to dismiss and permit- 
ting applicants to amend the title of the application - Labourers Union bringing application 
for judicial review on the grounds that, inter alia, the Board erred in law by failing to notify 
the Union that it intended to reconsider its decision and by failing to afford the Union an 
opportunity to make submissions - Judicial review dismissed by Divisional Court 


DOUBLE S CONSTRUCTION, MICHAEL VAN LANDEGHEM, TRACY VAN LAN- 
DEGHEM AND TERRY MANZUTTI, ONTARIO LABOUR RELATIONS BOARD, 
657572 ONTARIO INC., C.O.B. AS; RE L.I.U.N.A., ONTARIO PROVINCIAL DIS- 
TRICT COUNCIL, AND ITS AFFILIATED LOCAL UNIONS L.I.U.N.A., LOCALS 
Ooo DOA a eg oars ote ash ni aaachsis ois Nabentaan deka apna adie ar oa See ase ate ee ace eee (June) 696 


Practice and Procedure - Construction Industry - Judicial Review - Unfair Labour Practice - Com- 
plaint by Carpenters Union that Labourers Union negotiated collective agreements which 
contained subcontracting clauses requiring home builders to subcontract work to contrac- 
tors in contractual relations with Labourers Union notwithstanding that the Union did not 
represent any of the employees employed by the home builders - Board declining to inquire 
into complaint due to delay in bringing matter on for hearing - Carpenters Union bringing 
application for judicial review on the grounds that, inter alia, the Board wrongfully declined 
to exercise its jurisdiction and failed to observe the rules of natural justice in refusing to 
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inquire into the complaint - Judicial review dismissed by Divisional Court - Application by 
Carpenters Union for leave to appeal to the Court of Appeal dismissed 


DELLBROOK HOMES, L.I.U.N.A., LOCAL 183, THE TORONTO HOUSING 
LABOUR BUREAU, PHILMOR DEVELOPMENTS LIMITED, MOR-ALICE CON- 
STRUCTION LIMITED, GREENPARK HOMES, HERON HOMES, BRAMALEA 
LIMITED, VICTORIA WOOD DEVELOPMENT CORPORATION INC., MICHAEL 
REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; RE C.J.A., 
LOCAL 27 screens ete ee ek ee eet eee (July) 823 


Practice and Procedure - Construction Industry - Jurisdictional Dispute - Work in dispute involv- 
ing the application of aluminum cladding or lagging over insulation applied to oven circula- 
tion ducts - Sheet Metal Union arguing that it would be unlawful for the Board to assign the 
work in dispute to persons who are not journeymen or apprentice sheet metal workers - 
Apprenticeship Act not stipulating that certain work can only be done by certain people - 
Board not prepared to find as a preliminary matter that the work could be done lawfully 
only by journeymen or apprentice sheet metal workers 


E. S. FOX LIMITED, PRO INSUL LIMITED, S.M.W., LOCAL 562; RE H.F.1A., 
LOCAL 95; RE ONTARIO SHEET METAL WORKERS’ AND ROOFERS’ CONFER- 
ENCE; RE ONTARIO SHEET METAL AND AIR HANDLING GROUP; RE MAS- 
TER INSULATORS’ ASSOCIATION OF ONTARIO INC. .............cccssescesceeeeees (July) 738 


Practice and Procedure - Construction Industry - Related Employer - Employer filing related 
employer application in support of its request that the Board reconsider its decision to cer- 
tify the Carpenters Union - Employer arguing certificate should be revoked because the 
Labourers Union holds the bargaining rights through its relationship with the related 
employers - Employer seeking leave to withdraw its related employer application after the 
release of Ellis-Don - Carpenters Union opposing request and asking that Board deal with 
application on its merits or treat employer’s application as if it were the Carpenters’ appli- 
cation - Board refusing employer leave to withdraw its application - Application to be heard 
on its merits 


TACTIX CONSTRUCTION LIMITED; RE C.J.A., LOCAL 27; RE L.L.U.N.A., 
LOCAL 183 sho ee ca a ee tee een rr eee ee, (Aug.) 903 


Practice and Procedure - Counsel for the respondent asking the Board to rule on two “‘prelimi- 
nary” matters - Board not obliged to deal in a “preliminary” manner with any issue - 
Respondent’s arguments can be raised before the panel that hears the merits of the applica- 
tions 


INNOPAC INC. PURITY PACKAGING, PROGRESSIVE PACKAGING LIMITED, 
CONDOR LAMINATIONS; RE TORONTO TYPOGRAPHICAL UNION, NUMBER 
91, PRINTING PUBLISHING AND MEDIA WORKERS SECTOR OF THE COMMU- 
NICATIONS WORKERS OF NORTH AMERICA. ................ccsecceeceuseeeneenueeees (June) 608 


Practice and Procedure - Damages - Parties - Reconsideration - Unfair Labour Practice - Com- 
plainants arguing that Board erred in awarding damages only to the complainants - Argu- 
ment that damages should be afforded to all employees affected by the breach of the Act 
dismissed - A complainant must have the authority to represent the grievors’ interests - 
Complainants gave no indication during the proceedings that they were authorized to make 
a complaint on behalf of any other employees - Reconsideration application dismissed 


CUDDY FOOD PRODUCTS LTD.; RE R.W.D.S.U., AFL:CIO:CLC:; RE U.F.C.W., 
LOCAL 175 AND U.F.C.W., AFL-CIO-CLC; RE JOHN HENSON AND 25 OTHERS; 
RE DEB JOHNSTON AND OTHERS Woo erestee tere caer se ceser ene tae Mens ea te (Feb.) 126 


Practice and Procedure - Duty of Fair Representation - Evidence - Health and Safety - Unfair 
Labour Practice - Complainant fired for engaging in an illegal work stoppage - Discharge 
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upheld by arbitrator - Complainant alleging he brought concern to union prior to arbitra- 
tion that he was fired because he was the safety representative and that concern was not 
pursued - Respondent employer arguing that OHSA complaint should be dismissed 
because the complainant had elected to proceed by way of arbitration - OHSA complaint 
dismissed - Election made where the discipline of a worker has been litigated at arbitration 
- Fair representation complaint to proceed 


ZALEV BROTHERS LIMITED; RE ROBERT MCINTYRE; RE U.S.W.A., LOCAL 
PAQAS Pe FE. INF 1 300 385s de A NR og MIR AR MEO Ae Me (July) 810 


Practice and Procedure - Duty of Fair Representation - Evidence - Unfair Labour Practice - Com- 
plainant alleging union did not represent him properly in having his seniority reinstated - 
Union moving for non-suit after complainant completing his evidence - Employer not join- 
ing in non-suit - Union submitting it should not be put to its election to call evidence - Put- 
ting union to its election would be futile because the employer could still call evidence - 
Board refusing to entertain non-suit motion - Complaint dismissed 


BALKOS, PAUL; RE LAWSON PACKAGING TORONTO, A DIVISION OF THE 
LAWSON MARDON GROUP LIMITED AND G.C.I.U., LOCAL 500M .......... (Sept.) 932 


Practice and Procedure - Employee reference - Board outlining information to be filed in 
employee reference and Board procedure 


HOTEL DIEU OF ST. JOSEPH’S HOSPITAL OF WINDSOR; RE O.N.A.......... (Dec.) 1221 


Practice and Procedure - Employee Reference - Evidence - Whether persons holding the position 
of ‘‘nurse manager, shift/weekend”’ are employees - Board asked to reassess its practice of 
using the application date as the evidentiary cut-off - Date of actual commencement of the 
examination of the first witness selected where it is a newly-created position - Broader 
question of whether examination date should be the cut-off point for all s.106(2) applica- 
tions not addressed - Persons in this classification not employees within the meaning of the 
Act 


WHITBYIGENERAIIMOSPITAL: REO NNSA ce cen deen sanentetaccie cates eeunaeaacceer (June) 664 


Practice and Procedure - Evidence - Company bringing non-suit once intervener union had intro- 
duced its evidence - Incumbent union concurring in the request to dismiss the application - 
Whether parties should be put to their election as to whether or not they wish to call evi- 
dence - Board discussing non-suit procedure where there are three parties to a proceeding 
and two bring a non-suit - Parties put to their election 


GOLDCREST FURNITURE LTD.; RE LAUNDRY AND LINEN DRIVERS AND 
INDUSTRIAL WORKERS, LOCAL 847, AFFILIATED WITH THE TEAMSTERS 
UNION; RE GERARDO MERCANTE, VINCENZO REDA, FRANCO BINI AND 
EEG WA ee eer eee eee eee ee (Sept.) 967 


Practice and Procedure - Evidence - First Contract Arbitration - Respondent objecting to the 
Board receiving a supplementary statement of material facts filed outside time limits in 
Practice Note - Board not granting leave to applicant to adduce evidence relating to the 
new allegations in its supplementary statement 


PHILIPS AIR DISTRIBUTION LTD., LAU DIVISION -; RE C.A.W. ............... (June) 642 


Practice and Procedure - Evidence - Jurisdictional Dispute - Complainant failing to comply with 
the Board’s rules and practice note concerning filings - Respondents objecting to the intro- 
duction of two documents and any evidence of area practice - Board not allowing evidence 
in - Complaint involving the transportation of heavy equipment on float trucks - Criteria 
and delay of 10 years favouring status quo - Complaint dismissed 


SPRUCE FALLS POWER AND PAPER COMPANY LIMITED, C.P.U., LOCAL 89, 
AND; RE LUMBER AND SAWMILL WORKERS’ UNION, LOCAL 2995......... (June) 645 
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Practice and Procedure - Evidence - Jurisdictional Dispute - Jurisdictional dispute over the elec- 
trical instrumentation systems in a paper mill - Board authorizing a Vice-Chair to inquire 
into the complaint pursuant to s.103(2)(h) following the death of one of the Board mem- 
bers - Respondent bringing motion for non-suit following the completion of the complain- 
ant’s case - Non-suit succeeding and complaint dismissed - Complainant not having pro- 
duced evidence that might even arguably lead the Board to grant its claim in whole or in 


part 
BOISE CASCADE CANADA LTD., AND I.B.E.W., LOCAL 1744; RE I.A.M., 
|G @) DI G3 SRM RRRR pone ce oarenc manne naar oee onone corn snabdsa ine cnddttodondanacacsdndnoondsuccudagsuagosonbnc (May) 413 


Practice and Procedure - Judicial Review - Unfair Labour Practice - Complaint by Carpenters 
Union that Labourers Union negotiated collective agreements which contained subcon- 
tracting clauses requiring home builders to subcontract work to contractors in contractual 
relations with Labourers Union notwithstanding that the Union did not represent any of the 
employees employed by the home builders - Board declining to inquire into complaint due 
to delay in bringing matter on for hearing - Carpenters Union bringing application for judi- 
cial review on the grounds that, inter alia, the Board wrongfully declined to exercise its 
jurisdiction and failed to observe the rules of natural justice in refusing to inquire into the 
complaint - Judicial review dismissed by Divisional Court 


DELLBROOK HOMES, THE TORONTO HOUSING LABOUR BUREAU, PHIL- 
MOR DEVELOPMENTS LIMITED, MOR-ALICE CONSTRUCTION LIMITED, 
GREENPARK HOMES, HERON HOMES, BRAMALEA LIMITED, VICTORIA 
WOOD DEVELOPMENT CORPORATION INC., TWO STAR CONSTRUCTION 
LTD., MICHAEL REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; 
RE'C.J.A.; LOCAL 27; RE L.AU.NiAc,, LOCAL 183e.aiicssiccesesosecsccovectssesserens (Mar.) o15 


Practice and Procedure - Jurisdictional Dispute - Sector Determination - Whether work in dispute 
falls within ICI sector - Project involving the construction of a passenger terminal building 
at the airport - Specific work in dispute involving the departures level bridge - Board setting 
out its reasons for directing that notice of the s.150 proceeding be given to any person hav- 
ing a direct connection with the Terminal 3 site project - Decision in a s.150 proceeding has 
province-wide application if work characteristics are to determine whether the work falls 
within a particular sector - Notice should be given to the widest practical constituency 


DUFFERIN CONSTRUCTION COMPANY; RE C.J.A., LOCAL 27; RE THE FOUN- 
DATION COMPANY OF CANADA LIMITED; RE L.I.U.N.A., LOCAL 183; RE 
DUFFERIN CONSTRUCTION COMPANY, A DIVISION OF ST. LAWRENCE 
CEMENT. ING, oo: usssitsinstevineesdpoavmgalin sctuarpealgsseateuede eauencs esky tan seas a mee ee ae ares (Jan.) 25 


Practice and Procedure - Parties - Board remaining seized to resolve disputes over Board order - 
Lawyer for complainant requesting hearing to deal with complainants’ unpaid legal bill - 
Board decision requiring union to retain counsel not effecting retainer of counsel - Lawyer 
not having standing to seek clarification or enforcement of Board order when acting per- 
sonally and not for party to proceeding - Application dismissed 


ST. PIERRE, JEANNE; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
ETD saskeaocdusasias cntced eautedbacdsee ae onenasceagaees tat eaten tae een a meena ae Mere torent tes (Dec.) 1251 


Practice and Procedure - Remedies - Unfair Labour Practice - Complainant attempting in a letter 
to the Board following the conclusion of the hearing to expand the proceedings to litigate a 
matter not previously understood by the parties nor the Board to be an issue - No useful 
purpose would be served by inquiring into matter because matter complained of had been 
fully remedied - Complaint dismissed 


GUDELJ, MR. IVAN; RE G.M.P.; RE CANRON INC......esssesesesescscseeesesseseeees (Aug.) 850 


Practice and Procedure - Remedies - Union notifying Board that its remedial order had not been 
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complied with and requesting that Board file the order in court - Board reviewing its proce- 
dures for dealing with allegations of non-compliance - Act not requiring a hearing where 
the fact of non-compliance is not put in issue - Order filed in court 


CONRAD HEATING CO. AND JOE CONRAD; RE S.M.W., LOCAL 47.......... (May) 437 


Practice and Procedure - Witness - Board reviewing authority for enforcing attendance of wit- 
nesses - Board issuing arrest warrant for previously subpoenaed material witness who failed 
to attend 


KING GLASS LIMITED/KING GLASS; RE P.A.T., LOCAL 1795 -GLAZIERS..(Dec.) 1223 


Practice and Procedure - Witness - Party calling witness responsible for providing Board with cor- 
rect name and address for arrest warrant 


REAU'CARPENTERS; RE CICA, LOGAW 27 fron diesmatnsse-cadepsaver Socecsrsbasesndces (Dec.) 1250 


Pre-Hearing Vote - Bargaining Unit - Certification - Related Employer - Union seeking to repre- 
sent a unit of drivers and owner-operators working ‘‘under the banner” of the respondent 
airline limousine companies - Three of named respondents declared one employer - 
Request to exclude part-time employees and students rejected - Allegations of voting day 
and membership irregularities dismissed - Board not ruling on the merits of the argument 
that non-driving brokers should be declared one employer with the named respondents - 
Certificates issuing 


AIRLINE LIMOUSINE SERVICES LIMITED, MCDONNELL-RONALD LIMOU- 
SINE SERVICE LIMITED OPERATING AS; RE TEAMSTERS UNION, LOCAL 938; 
RE MCINTOSH LIMOUSINE SERVICE LIMITED; RE AIRLIFT LIMOUSINE SER- 
VICES LIMITED; RE AIR CAB LIMOUSINE SERVICES (1985) LIMITED; RE 
AAROPORMEIMOUSINESERVICESHETD ice cree cece essactees weceeeesecne ee (May) 395 


Pre-Hearing Vote - Certification - Construction Industry - Practice and Procedure - Unfair 
Labour Practice - Applicant union seeking to convert its certification application in which a 
pre-hearing vote had been requested to one in which no such vote is requested - Board 
denying request - Unfair labour practice complaint that employer transferred two employ- 
ees out of bargaining unit to frustrate certification application - Complaint dismissed - 
Employees in question not permitted to vote - One ballot left to count - Ballot of single 
employee to be unsealed and counted unless objection received from party 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION (Sept.) 972 


Pre-Hearing Vote - Certification - Construction Industry - Respondent failing to meet with officer 
to make voting arrangements or to file any lists of employees - Intervener arguing that the 
list should not be finalized in the absence of the respondent and the respondent’s records - 
Board refusing to convene a hearing on the issue - Vote ordered on the basis of the records 
of the applicant and available information - Ballot box sealed 


VICTOR CARPENTRY LIMITED; RE L.I.U.N.A., LOCAL 183; RE C.J.A., LOCAL 
DA ha aie co EUROS. Bais Sooo cTon Ge ches ps van Up od tence Ban emasmat pe Wes seeeenO aes Hob «pine wae asS ena ae ted (May) 524 


Pre-Hearing Vote - Certification - Interference in Trade Unions - Intimidation and Coercion - 
Applicant union claiming that pamphlets and cartoons distributed to employees by the 
incumbent union at the ‘‘11th” hour was so misleading as to warrant a second vote - Board 
reluctant to interfere in union election campaigns - Applicant union called no evidence indi- 
cating that the statements were false - Reasonable employees would see the material as pro- 
paganda in any event - No reason to believe the material would impair the employees’ free- 
dom to vote as they considered appropriate - Vote ordered counted 


TRIDON LIMITED; RE C.A.W.; RE TRIDON EMPLOYEES’ UNION............. (Mar. ) 295 
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Pre-Hearing Vote - Certification - Membership Evidence - One membership card submitted by 
applicant bearing no indication of the amount paid in respect of initiation fees or dues by 
the worker - Omission raising question about the reliability of the Form 9 declaration - Mat- 
ter to be addressed at a hearing after the vote is conducted 


SMITHS FALLS COMMUNITY HOSPITAL - NORTH UNIT, THE; RE INDEPEN- 
DENT CANADIAN TRANSIT UNION; RE C.U.P.E. AND GENERAL WORKERS; 
RE THE SMITHS FALLS COMMUNITY HOSPITAL - SOUTH UNIT ............... (Jan.) 64 


Pre-Hearing Vote - Certification - Practice and Procedure - Parties developing an alternative dis- 
pute resolution procedure to deal with 650 list challenges - Procedure submitted to the 
Board for its approval - Board approving of appointment of Vice-Chair under s.103(2)(h) 
to hear evidence and report back to the panel which will then make decisions based on the 
report - Rulings made by Vice-Chair are deemed to be the parties’ settlements - Vice-Chair 
intended to be a dispute settling mechanism of “last resort” 


TORONTO, GOVERNING COUNCIL OF THE UNIVERSITY OF; RE C.U.P.E.; RE 
GROUP.OF EMPLOYEES wit ate cael tae ee ee (May) 521 


Pre-Hearing Vote - Certification - Practice and Procedure - Pre-hearing vote conducted and ballot 
box sealed - Applicant seeking leave to withdraw prior to ballots being counted - Whether a 
bar should be imposed on further applications by the applicant - Board making distinction 
between a dismissal that results from the union losing the vote and a dismissal that results 
from the union not having sufficient membership evidence entitling it to a vote - No bar 


imposed 
AMARCORD CARPENTERS LTD.; RE L.I.U.N.A., LOCAL 183; RE C.J.A., LOCAL 
27 (FORMERLY LOCALMI90) ie rrcsacrecast xatencese sumer a arnanswenanesas aenesestanaces (June) Setl! 


Pre-Hearing Vote - Certification - Practice and Procedure - Representation Vote - Eligibility of 
single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Oct.) 1050 


Pre-Hearing Vote - Certification - Practice and Procedure - Request by applicant for a pre-hear- 
ing representation vote - Board aware of a prior outstanding certification application by the 
applicant with respect to some or all of the same employees of the respondent - A request 
to withdraw the previous application had not yet been dealt with because of the issue of the 
imposition of a bar - Whether Board should appoint an officer to make voting arrange- 
ments - Decision to delay processing the application would be inconsistence with the 
Board’s approach to pre-hearing vote applications - Officer appointed 


U-NEED-A CAB LIMITED; RE R:W.D.S.U., AFL:CIO: CLC? oi. 5.tccacceence eveese (Mar.) 301 


Pre-Hearing Vote - Certification - Practice and Procedure - Respondent refusing to post notices 
for employees and to provide requisite lists of employees - Respondent taking position that 
the application was untimely by reason of the alleged existence of a collective agreement - 
Persons interfering with Board instructions may be liable to punishment for contempt - 
Officer directed to meet with parties 


GOLDCREST FURNITURE LTD.; RE U.S.W.A.; RE LAUNDRY AND LINEN 
DRIVERS AND INDUSTRIAL WORKERS, LOCAL 847 AFFILIATED WITH THE 
TEAMSTERS UNION; RE. GROUP OF EMPLOYEES 22 occ-csuseuseumeapautonsnecre cs (Mar.) 245 


Pre-Hearing Vote - Certification - Practice and Procedure - Trade Union Status - Applicant for 
certification is expected to correctly name itself - Statements of applicant’s affiliations do 
not belong in the title portion of the certification application - Benefit of s.105 is unavail- 
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able to the applicant unless it can show that it is a continuation of one of the organizations 
previously found by the Board to be a trade union - Ballot box sealed - Applicant will be 
required to show it is a trade union 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS, 
BOGAU UNION NOTS80 7. cin sch scccse seen, Gren ceree teen ener rine seeatacuh osant: (Feb.) 109 


Pre-Hearing Vote - Certification - School Boards and Teachers Collective Negotiations Act - 
Ottawa-Carleton French-Language School Board Act, 1988 setting up a distinct school 
board for French-language education in the Ottawa area - Applicant applying to be certi- 
fied for occasional teachers and part-time supply instructors employed by the respondent - 
Respondent arguing that it is not the employer - Board examining scheme of Act - Pre- 
hearing vote ordered - Outstanding issues to be addressed at hearing following vote 


CONSEIL SCOLAIRE DE LANGUE FRANC 

AISE D’?OTTAWA-CARLETON (SECTION CATHOLIQUE); RE ASSOCIATION 

DES ENSEIGNANTES ET DES ENSEIGNANTS SUPPLEwANTS D’OTTAWA- 
CARLETON Ew LEu MENTAIRE SEU PAREU Bionic, cosiccccdsrnadvevencsceesnessessscee. (June) 575 


Pre-Hearing Vote - Certification - Timeliness - Respondent and intervener arguing that pre-hear- 
ing vote should not be ordered because the application was untimely - Applicant asking that 
Board set aside earlier decision giving consent to early termination of collective agreement 
due to lack of notice to employees and fraud - Collective agreement would not bar applica- 
tion if Board retroactively revokes its consent to the early termination - Vote ordered - Bal- 
lot box sealed 


GOLDCREST FURNITURE LTD.; RE U.S.W.A.; RE LAUNDRY AND LINEN 
DRIVERS AND INDUSTRIAL WORKERS, LOCAL 847 AFFILIATED WITH THE 
TEAMSTERS UNION: RE GROUP OF EMPLOY BES in. css-saset aosee sas sen tates (Apr.) SE) 


Pre-Hearing Vote - Certification - Trade Union - Trade Union Status - Whether application 
barred due to six month bar in place against another local of the same union - Pre-hearing 
vote ordered but ballot box sealed - Issue of trade union status of applicant to be dealt with 
at the hearing to be scheduled to hear the merits of entertaining the application 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 938; RE THE ASSOCIATION OF MUNICIPAL EMPLOYEES (Apr.) 352 


Pre-Hearing Vote - Practice and Procedure - Certification - Representation Vote - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respondent quickly to allegations of 


retaliation 
MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Nov.) 1112 


Privilege - Adjournment - Evidence - First Contract Arbitration - Practice and Procedure - Board 
ruling that evidence of discussions between a mediator or conciliation officer and one of the 
parties was not admissible -Discussions involving Board Officer also not admitted - Admis- 
sion would undermine the settlement process and the parties had agreed that the discus- 
sions were without prejudice - Respondent seeking an adjournment to retain other counsel 
because its own counsel would become a witness -Impossible to finish case within 30 day 
time limit - Time limits in section 40a(2) are directory not mandatory - Adjournment 
granted 


DEL EQUIPMENT LIMITED, DEL HYDRAULICS LIMITED AND EDINBURGH 
ELECTRIC LIMITED: RE 'C.A.W. AND ITS LOCAL B03 i vince csneecesanacocncanehs (Jan.) 19 
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Ratification and Strike Vote - Duty of Fair Representation - Unfair Labour Practice - Complain- 


ant occasional teacher failing to obtain a permanent teaching position and failing to obtain 
assignments as an occasional teacher - Employer denying complainant access to his com- 
plete personnel file -Whether union’s failure to pursue grievance constituted a breach of 
fair representation duty - Whether the notice of union meetings violated the Act - Com- 
plaint dismissed - Complainant failing to show he had any entitlement to jobs or his file 


ROCCA, PETER; RE ONTARIO CATHOLIC OCCASIONAL TEACHERS ASSOCI- 
ATION; RE METROPOLITAN SEPARATE SCHOOL BOARD ....................4. (Apr.) 


Reconsideration - Bargaining Rights - Certification - First Contract Arbitration - Trade Union 


Status - Applicant seeking to amend its name - Board permitting name to be amended - No 
prejudice to respondent - First contract application adjourned sine die pending the disposi- 
tion of the union’s request for reconsideration in a certification matter 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206 ............. eee (Aug.) 


Reconsideration - Bargaining Unit - Certification - Construction Industry - Request that Board 


reconsider its interpretation of the MTABA collective agreement and its decision to allow 
the Carpenters Union to carve out its craft from the concrete forming agreement - Recon- 
sideration dismissed 


ELLIS-DON LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; RE THE 
FORM WORK COUNCIL OF ONTARIO; RE METROPOLITAN TORONTO 
APARTMENT BUILDERS ASSOCIATION; RE MILNE & NICHOLLS LTD.; RE 
MOLEENHAUER EIMIMED ie oie scntue stescac sere ssenecee eer eat ecemencer ener eecee (Mar.) 


Reconsideration - Bargaining Unit - Certification - Dependent Contractor - Board certifying 


union for two units, one of owner operators/dependent contractors and the other of drivers 
- Board declining to reconsider its decision 


HAMILTON YELLOW CAB COMPANY LIMITED, FLEET TAXI, YELLOW TAXI, 
TRANSPORTATION UNLIMITED INC., D. J. VAN BOORT ET AL; RE 
R-W.DS.U. sAFL-ClO- CLG a, eee oe SU ee ee (Feb.) 


Reconsideration - Bargaining Unit - Certification - Union and employer requesting that Board 


amend the street address on the certificate to reflect a change in location - No employee 
raising an objection - No intervening collective agreement - Board agreeing to request in 
these narrow and unique circumstances 


NATIONAL TRUST; RE UNION OF BANK EMPLOYEES (ONTARIO), LOCAL 
2104, CANADIAN LABOUR CONGRESS; RE JANEEN G. SNARE...............55 (Apr.) 


Reconsideration - Certification - Construction Industry - Employer Support - Fraud - Employee 


requesting Board reconsider its decision to certify the union - Allegations that union 
received employer support and certificate obtained by fraud - Cogent evidence pointing to 
possible violation of s.13 sufficient ground for reconsideration - Delay of 13 months in mak- 
ing reconsideration request is a factor in considering whether to vary or revoke the decision 


WALLCRAFT PAINTING AND DECORATING LTD.; RE P.A.T., LOCAL 557 (Mar.) 


Reconsideration - Certification - Petition - Practice and Procedure - Timeliness - Petitions sent to 


Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of fil- 
ing date and rebuttable by clear contrary evidence - Board finding petitions filed in a timely 
manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OF EMPEOYVEES. Miisidncter ccatermesne teasteseer: (tear treet nenc ein ssererenne ectieresyanees (Oct.) 
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Reconsideration - Construction Industry - Judicial Review - Parties - Practice and Procedure - 
Termination - Termination application naming as respondents District Council and one 
local - International, District Council and all affiliated union locals necessary parties - 
Application dismissed at hearing - Board reconsidering its decision to dismiss and permit- 
ting applicants to amend the title of the application - Labourers Union bringing application 
for judicial review on the grounds that, inter alia, the Board erred in law by failing to notify 
the Union that it intended to reconsider its decision and by failing to afford the Union an 
opportunity to make submissions - Judicial review dismissed by Divisional Court 


DOUBLE $ CONSTRUCTION, MICHAEL VAN LANDEGHEM, TRACY VAN LAN- 
DEGHEM AND TERRY MANZUTTI, ONTARIO LABOUR RELATIONS BOARD, 
657572 ONTARIO INC., C.O.B. AS; RE L.I.U.N.A., ONTARIO PROVINCIAL DIS- 
TRICT COUNCIL, AND ITS AFFILIATED LOCAL UNIONS L.I.U.N.A., LOCALS 
ERS ETAT Westen piles gk Hog Ue tated Snacamage ies ellen Lehenineel AE Leah 5, (June) 696 


Reconsideration - Damages - Parties - Practice and Procedure - Unfair Labour Practice - Com- 
plainants arguing that Board erred in awarding damages only to the complainants - Argu- 
ment that damages should be afforded to all employees affected by the breach of the Act 
dismissed - A complainant must have the authority to represent the grievors’ interests - 
Complainants gave no indication during the proceedings that they were authorized to make 
a complaint on behalf of any other employees - Reconsideration application dismissed 


CUDDY FOOD PRODUCTS LID.; RE R.W.D.S.U., AFL:CIO:CLC:; RE U.F.C.W., 
LOCAL 175 AND U.F.C.W., AFL-CIO-CLC; RE JOHN HENSON AND 25 OTHERS; 
RE; DEB JOHNSTONIAND OTHERS Fires. s.ccssitsestlsranl asiedssieciaciete tists seasidasts ateleltse (Feb.) 26 


Reconsideration - Evidence - Jurisdictional Dispute - Request by respondent Labourers Union 
that Board reconsider its ruling to limit evidence of area practice to the demolition of simi- 
lar structures in an operating environment in the province - Alleged denial of natural justice 
on the grounds of insufficient notice to parties and predetermination of issues of relevance 
and weight of evidence - Reconsideration denied - Parties who choose not to prepare them- 
selves to deal with issues raised during a pre-hearing conference do so at their own peril 


FOSTER WHEELER LIMITED, L.I.U.N.A., LOCAL 1089 AND; RE B.B.F., LOCAL 
125.1 Soe eee tein bear: sooth peated tale baltic Olly 6 il ee cele eal file Nie a (May) 451 


Reconsideration - Intimidation and Coercion - Remedies - Complainant requesting reconsidera- 
tion on ground Board failed to make decision on merits - Board not required to decide on 
merits where lack of appropriate remedy makes issue moot - Board having discretion to 
inquire into section 89 complaint - Application dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U......... (Dec.) 1218 


Reference - Conciliation - Practice and Procedure - Trade Union - Trade Union Status - Union 
Successor Status - Objecting employees permitted to participate in Ministerial reference - 
Two union locals taking steps to merge - Whether “‘predecessor’’ local still in existence so as 
to be entitled to request a conciliation officer - Board discussing trade union reorganiza- 
tions - Board finding that union local still existed as a trade union at the time it requested a 
conciliation officer 


KNOB HILL FARMS LIMITED: RE'U.F-C.W:, LOGAL 2060 eet tate enecn es (Feb.) 149 


Related Employer - Bargaining Unit - Certification - Pre-Hearing Vote - Union seeking to repre- 
sent a unit of drivers and owner-operators working “under the banner” of the respondent 
airline limousine companies - Three of named respondents declared one employer - 
Request to exclude part-time employees and students rejected - Allegations of voting day 
and membership irregularities dismissed - Board not ruling on the merits of the argument 
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that non-driving brokers should be declared one employer with the named respondents - 
Certificates issuing 


AIRLINE LIMOUSINE SERVICES LIMITED, MCDONNELL-RONALD LIMOU- 
SINE SERVICE LIMITED OPERATING AS; RE TEAMSTERS UNION, LOCAL 938; 
RE MCINTOSH LIMOUSINE SERVICE LIMITED; RE AIRLIFT LIMOUSINE SER- 
VICES LIMITED; RE AIR CAB LIMOUSINE SERVICES (1985) LIMITED; RE 
AAROPORTEIMOUSINE SERVICES IE DD iercmsrecaetacshecmaacsersceecresecaces (May) 


Related Employer - Certification - Construction Industry - Labourers Union seeking in its certifi- 


cation application to have the respondent companies declared one employer - Bricklayers 
Union intervening in certification and filing its own related employer application - Whether 
Board will exercise its discretion to declare respondents one employer - Board dismissing 
Bricklayers’ application because union did not act promptly but making one employer dec- 
laration in the Labourers application - Certification application scheduled for further hear- 


ing 


GOTTCON CONTRACTORS LIMITED, GOTTARDO PROPERTIES (DOME) INC., 
GOTTARDO PROPERTIES LIMITED, GOTTARDO CONTRACTING (1980) INC., 
GOTTARDO CONTRACTING CO. LIMITED, GOTTARDO HOLDINGS COM- 
PANY LTD., GOTTARDO MANAGEMENT LIMITED AND GOTTARDO CORPO- 
RATION; RE L.L.U.N.A., LOCAL 506; RE B.M.I.U., LOCAL 17..5.00..00.0..00..000 (July) 


Related Employer - Certification - Evidence - Practice and Procedure - Board determining proce- 


dure for dealing with certification and related employer applications involving ten respon- 
dents - Respondent arguing that Board is without jurisdiction to adjudicate the related 
employer application until it has determined the applicant’s right to be certified for any or 
all respondents - Respondents argument that it is a prerequisite to a s.1(4) declaration that 
there exist some bargaining rights dismissed - Board determining that related employer 
application should be dealt with first - Applicant’s request that certain documents be pro- 
duced in advance of hearing granted - Board also encouraging parties to voluntarily 
produce in advance documents on which they intend to rely 


ATWAY TRANSPORT INC.; RE I.W.A.; RE TAIGA TRUCKING (ONTARIO) 1980 
INC.; RE MENROY TRUCKING INC.; RE DEMERS & DARGY TRANSPORT INC. ; 
RE GOSSELIN TRUCKING; RE PAUL GAGNON TRUCKING; RE J. BERNARD 
TRUCKING; RE CONTRACTORS CLEANUP SERVICES LIMITED; RE L.I.U.N.A., 
LOCAL 706; RE KOPKA TRANSPORT INC.; RE PARAMOUNT TRANSPORTA- 
TION LIMITED 22.2 2.20. UL ee ee et eee le Pee (Feb.) 


Related Employer - Construction Industry - Bricklayers Union alleging that City and Library 


Board were under common control or direction - Library Board established by statute in 
1950 - Union members not used by Library Board when it constructed a library - Whether 
Board ought to exercise its discretion in favour of making a common employer declaration - 
Operations of two entities not integrated - Labour relations community treating similar 
entities as separate employers - Board dismissing application - Circumstances not warrant- 
ing common employer declaration 


ETOBICOKE PUBLIC LIBRARY BOARD, THE CORPORATION OF THE 
CITY OF, THE CORPORATION OF THE CITY OF ETOBICOKE; RE B.A.C., 
LOCAL 2 iis vaniec ap ssecnabdeaen teeeueceencsrenecnute teen ete ene ceeae enn eee aememete hears ee eee ee (Sept.) 


Related Employer - Construction Industry - Main business of each of the respondents differed but 


companies used interchangeably - Construction industry activities of the companies had a 
common meeting ground in sheet metal work and sandblasting and painting - Board finding 
that respondents carried on associated or related activities or businesses - Board rejecting 
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argument that s.1(4) requires the entities to exist in law contemporaneously - Respondents 
found to be one employer 


WARREN STEEPLEJACKS LIMITED, WARREN MECHANICAL LIMITED, BLA- 
STCO CORPORATION: RE S°M.W.. LOCAL S37 ae ts (Mar.) 309 


Related Employer - Construction Industry - One corporation performing concrete work on a bid 
basis primarily for the construction industry - Other corporation engaged in a much broader 
scope of work - Most of its work underground but it also does concrete work - One 
employer declaration made 


STEBILL LIMITED, HEMMIN MINE SERVICE LIMITED; RE L.I.U.N.A., LOCAL 
OOF. oe teewer Shas Soamauscistapee Aas naasadaiens Sha ce yee ceitewee seats eens ree cae MNS SE ot oh (Apr.) 384 


Related Employer - Construction Industry - Practice and Procedure - Employer filing related 
employer application in support of its request that the Board reconsider its decision to cer- 
tify the Carpenters Union - Employer arguing certificate should be revoked because the 
Labourers Union holds the bargaining rights through its relationship with the related 
employers - Employer seeking leave to withdraw its related employer application after the 
release of Ellis-Don - Carpenters Union opposing request and asking that Board deal with 
application on its merits or treat employer’s application as if it were the Carpenters’ appli- 
cation - Board refusing employer leave to withdraw its application - Application to be heard 
on its merits 


TACTIX CONSTRUCTION LIMITED; RE C.J.A., LOCAL 27; RE L.LU.N.A., 
LOC AIMS See es hart eae eee ee ee ee ee reac (Aug.) 903 


Related Employer - Construction Industry - Remedies - Sole officer and shareholder of Green- 
King Ltd. is the construction manager of Widcor Ltd. - Nothing in common between the 
two general contractors except the individual - Widcor Ltd. winding down its construction 
business and going into land development - Widcor Ltd. using the construction services of 
Green-King Ltd. to construct a car dealership - Board finding sufficient common direction 
and control to make one employer declaration but declaration limited to protecting the 
union’s bargaining rights to those instances where Green-King Ltd. and Widcor Ltd. 
together engage in working in the construction industry 


WIDCOR LIMITED AND GREEN-KING LTD.; RE C.J.A., LOCAL 27 ............ (Jan.) 66 


Related Employer - Duty to Bargain in Good Faith - Employer - Unfair Labour Practice - Life 
insurance company contracting out cleaning services - No common control or direction 
between the company and the cleaning contractor - Related employer application dismissed 
- Argument that life insurance company was the true employer of the workers performing 
the cleaning work dismissed - Complaint that cleaning contractor and life insurance com- 
pany conspired to get rid of the unionized cleaners dismissed - Complaint against life insur- 
ance company that it was motivated by anti-union considerations dismissed - Complaint 
that company failed to disclose during collective bargaining its decision to contract out the 
cleaning services dismissed 


METROPOLITAN LIFE INSURANCE COMPANY; RE 1.U.0.E., LOCAL 796; RE 
ALLEN MAINTENANCE:LDD oi. cccaccasenusespotesocs eniisersrsunedansaartauc dees ere ome ceeas (Feb.) 175 


Related Employer - Judicial Review - Unfair Labour Practice - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED, C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD.............. (June) 696 
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Related Employer - Judicial Review - Unfair Labour Practice - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court - Application for leave to appeal to the Court of Appeal dis- 
missed 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD.............. (Oct.) 1092 


Related Employer - Sale of a Business - Union seeking declaration of company’s status as succes- 
sor employer - Sole proprietor signing Working Agreement - Proprietorship business and 
assets subsequently sold to corporation - Both events transpiring before enactment of sale 
of business and related employer provisions - Sale of business and related employer provi- 
sions neither retroactive nor retrospective - Application dismissed 


W.G. GALLAGHER CONSTRUCTION LIMITED; RE THE ONTARIO COUNCIL 
OF P.A.T.; RE P.A.T., DISTRICT COUNCIL 46; RE W.G. GALLAGHER CON- 
STRUCTION CO. AND W.G. GALLAGHER CONSTRUCTION LIMITED ...... (Nov.) 1191 


Related Employer - Union seeking declaration that the Ontario Legal Aid Plan is a common 
employer with three community legal clinics - Clinics independent of OLAP but are funded 
by it and are accountable for the proper use of public funds - OLAP found to be engaged in 
related activities - Common control criteria met because OLAP influenced the management 
of the clinics - Board exercising discretion to make one employer declaration with respect 
to two clinics where OLAP had so involved itself in the affairs of the clinics that to ensure 
meaningful collective bargaining the union needed to be able to negotiate with OLAP 


ONTARIO LEGAL AID PLAN, THE, UNDER THE ADMINISTRATION OF THE 
LAW SOCIETY OF UPPER CANADA & COMMUNITY LEGAL EDUCATION 
ONTARIO; RE O.P.S.E.U.; RE THE ONTARIO ASSOCIATION OF LEGAL CLIN- 
ICS (’OALC”) AND YORK COMMUNITY; RE COMMUNITY LEGAL EDUCA- 
TION ONTARIO, THE ONTARIO LEGAL AID PLAN UNDER THE ADMINISTRA- 
TION OF THE LAW SOCIETY OF UPPER CANADA AND ROSS IRWIN; RE 
TENANT HOTLINE INC.; RE NEIGHBOURHOOD LEGAL SERVICES; RE 
INJURED: WORKERS’ CONSULTANTS = nnn ee (Aug.) 862 


Religious Exemption - Timeliness - Religious exemption application untimely - Applicant arguing 
that the timeliness restriction conflicted with the Ontario Human Rights Code - Code not 
prevailing over Labour Relations Act - Application dismissed 


TORONTO, DEPARTMENT OF ENGLISH UNIVERSITY OF; RE DANA M. COLA- 
RUSSO: RE.C.ULE.W., LOCAL2..4. ee (Aug.) 922 


Remedies - Certification Where Act Contravened - Interference in Trade Unions - Intimidation 
and Coercion - Interference in trade union found where employer questioned employees 
about union support, prohibited and punished union solicitation on company property, shut 
down plant to permit meetings of union opposition, transferred union supporters from reg- 
ular jobs, posted foremen at hotel where union meeting taking place - Interference and 
intimidation found where employer monitored union leafletting at plant gate - Certification 
inappropriate as majority not finding true wishes of employees not likely to be ascertained - 
Union continuing to sign up supporters after contraventions - Opposition of other employ- 
ees responsible for slowing union campaign - Appropriate remedies including cease and 
desist order, posting in English and Portuguese, removal of warnings from employment 
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files for solicitation, and provision to trade union of updated list of employees names and 
addresses 


ONTARIO BUS INDUSTRIES INC.; RE C.A.W.; RE GROUP OF EMPLOY- 
BES Beee ehh te sta sneer tech teak veh addaatos tina eben taney tines hace eeldek aLeltccedmiee as seta ed caus ks 26 (Nov.) 1115 


Remedies - Change in Working Conditions - Discharge - Evidence - Interference in Trade Unions 
- Practice and Procedure - Unfair Labour Practice - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 
proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 
ZO recut ees op eat tae Meteors daca ohneatet Vs San eter laterans vam agnmeaameby aad tdsmetinbaeraneeee (Mar.) 248 


Remedies - Construction Industry - Damages - Strike - Union threatening general contractor with 
picket line which would cause an unlawful strike - Board finding that threat made but relief 
not warranted - Request for damages in the context of an illegal strike or lockout applica- 
tion is inappropriate - Board also declining to make declaration because threat was an iso- 
lated one 


GUILD ELECTRIC LIMITED; RE I.U.O.E., LOCAL 793, JOHN MONTI, JOSEPH 
KENNEDY, MR. MONTAGNESE, MR. RICCIUTO; RE IBEW CONSTRUCTION 
COUN GI ON ONTARIO tice Sa cise ciate one eee cease eee (Sept.) 969 


Remedies - Construction Industry - Related Employer - Sole officer and shareholder of Green- 
King Ltd. is the construction manager of Widcor Ltd. - Nothing in common between the 
two general contractors except the individual - Widcor Ltd. winding down its construction 
business and going into land development - Widcor Ltd. using the construction services of 
Green-King Ltd. to construct a car dealership - Board finding sufficient common direction 
and control to make one employer declaration but declaration limited to protecting the 
union’s bargaining rights to those instances where Green-King Ltd. and Widcor Ltd. 
together engage in working in the construction industry 


WIDCOR LIMITED AND GREEN-KING LTD.; RE C.J.A., LOCAL 27 ............ (Jan.) 66 


Remedies - Intimidation and Coercion - Reconsideration - Complainant requesting reconsidera- 
tion on ground Board failed to make decision on merits - Board not required to decide on 
merits where lack of appropriate remedy makes issue moot - Board having discretion to 
inquire into section 89 complaint - Application dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U......... (Dec.) 1218 


Remedies - Intimidation and Coercion - Unfair Labour Practice - Employer leasing trucks from 
employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of 
settlement favoured by spare driver and revoking spare driver’s use of truck - Union seek- 
ing order that spare driver continue to drive truck - Injunctive relief inappropriate since loss 
of use of truck not result or effect of alleged breach - Complaint dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U......... (Oct.) 1021 
Remedies - Jurisdictional Dispute - Settlement - Unfair Labour Practice - Union alleging breach 


of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
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settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS 
& HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 


Remedies - Practice and Procedure - Unfair Labour Practice - Complainant attempting in a letter 
to the Board following the conclusion of the hearing to expand the proceedings to litigate a 
matter not previously understood by the parties nor the Board to be an issue - No useful 
purpose would be served by inquiring into matter because matter complained of had been 
fully remedied - Complaint dismissed 


GUDELJ, MR: IVAN; REG: MEP, > RE CANRONINC ie wwcosernccssseegidecaaessseseass (Aug.) 


Remedies - Practice and Procedure - Union notifying Board that its remedial order had not been 
complied with and requesting that Board file the order in court - Board reviewing its proce- 
dures for dealing with allegations of non-compliance - Act not requiring a hearing where 
the fact of non-compliance is not put in issue - Order filed in court 


CONRAD HEATING CO. AND JOE CONRAD; RE S.M.W., LOCAL 47.......... (May) 


Remedies - Strike - Concerted employee refusal to perform voluntary overtime constituting strike 
- Board reviewing jurisprudence on “overtime bans” and employer remedies - Board 
amending earlier order to reflect agreement of parties 


CAMBRIDGE, CORPORATION OF THE CITY OF; RE A.T.U., LOCAL 1608, 
RUSSELL ABERNETHY, RAYMOND BLACKMORE, AND RUSSELL 
FALKINER occ ocld ee eee et eee roe (Nov.) 


Representation Vote - Certification - Complaint that a large number of employees did not under- 
stand the Notice of Taking of Vote because of language difficulties dismissed - Fact that 
sample ballot defaced prior to vote not leading Board to direct new vote - Electioneering by 
union in the form of statements and objects marked with the union logo not coercive - 
None of the allegations were raised until after the vote had been counted - No reason to 
direct new vote - Certificate issuing 


NORTHFIELD METAL PRODUCTS LTD.; RE G.M.P. (A.F.L.-C.1.O., C.L.C.); RE 
GROUP. OF EMPLOYEES‘... @ic..250 eyo tee eee ee (Jan.) 


Representation Vote - Certification - Objectors requesting that results of representation vote be 
set aside and a new vote conducted due to union electioneering and intimidating conduct - 
Electioneering conducted by both union and objectors - No intimidation of voters by union 
in polling area - Conduct complained of not affecting secrecy of vote - Board not setting 


vote aside 
ALLIED SIGNAL AUTOMOTIVE OF CANADA INC.; RE C.A.W.; RE GROUP OF 
EMPLOY BES fo soc 555 scoe ct eases cia wa tesa oa eon ee Sees ENS aS IE ce ee eee eee (Sept.) 


Representation Vote - Certification - Practice and Procedure - Pre-Hearing Vote - Eligibility of 
single voter or casting of single ballot in representation vote not causing Board to defer tak- 
ing of representation vote or to hold further vote - Secrecy of choice not taking precedence 
over right of employee to choose in representation vote - Board directing counting of ballot 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Oct.) 


Representation Vote - Pre-Hearing Vote - Practice and Procedure - Certification - Sole voter 
requesting Board not count ballot - Board already ordering counting of ballot in previous 
decision - Eligible voters aware of possibility of single vote beforehand in every case - Not 
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open to voter to change mind or withdraw ballot after vote - Act prohibiting retaliation 
against person participating in proceeding - Board to respondent quickly to allegations of 


retaliation 
MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION. (Nov.) hy 


Sale of a Business - A&P buying Dominion through corporate vehicle New Dominion Stores Inc. 
- Unprofitable Dominion store in mall closed - NDSI corporately merged into A&P - A&P 
store opening in newly built part of mall 22 months later - Whether a sale at the time of the 
amalgamation or when store converted - Assumed that amalgamation constituted a sale - 
Board finding that A&P store in expanded mall was not a continuation of any part of the 
Dominion store but only an expansion of A&P’s existing business - Application dismissed 


NEW DOMINION STORES, THE GREAT ATLANTIC & PACIFIC COMPANY OF 
CANADA LIMITED; RE R.W.D.S.U., LOCAL 414; RE U.F.C.W., LOCALS 175 AND 
(OS healer h aria BORE RRC aE SORE Con OTRO ae AOR c Hat ation GaGbcoacrcn bcedeSaneenoSad MCE arcs moneen (May) 473 


Sale of a Business - Bargaining Rights - Company buying patent and assets for security technology 
- Successorship not precluded by failure to buy manufacturing equipment since patents and 
expertise essence of commercial activity - Board finding no difficulty in obtaining equip- 
ment or contracting out - Bargaining rights for “‘greater Ottawa area” extending to com- 
pany facilities at Carp - Unit description to be interpreted liberally since expansion outside 
Ottawa possible and parties not intending to limit bargaining rights to existing locations - 
Company arguing union constitution not allowing membership of employees of successor in 
sold business - Not necessary for union to show could have been certified to represent 
employees in question - Declaration of successorship and intermingling - Representation 
vote ordered 


SENSTAR CORPORATION; RE SALARIED EMPLOYEES ALLIANCE 
COMDEV ie tet NO! toe Soorl base, Berane dN teed gE aI Yo (Nov.) 1159 


Sale of a Business - Company acquiring lease, fixtures and leasehold improvements of former 
employer in retail food business - Union claiming successor rights - Board weighing factors 
including lengthy hiatus in operations, acquisition of lease and chattels through indepen- 
dent transactions, supply of employees from company’s other stores - Application dismissed 


STEINBERG INC., MIRACLE FOOD MART DIVISION AND OSHAWA 
HOLDINGS LIMITED, C.O.B. AS DUTCH BOY FOODS; RE U.F.C.W., LOCALS 
1758695 ee on WEP ole Wee anes CN ITA Bk en Gee ele mips (Oct.) 1066 


Sale of a Business - Related Employer - Union seeking declaration of company’s status as succes- 
sor employer - Sole proprietor signing Working Agreement - Proprietorship business and 
assets subsequently sold to corporation - Both events transpiring before enactment of sale 
of business and related employer provisions - Sale of business and related pemployer rovi- 
sions neither retroactive nor retrospective - Application dismissed 


W.G. GALLAGHER CONSTRUCTION LIMITED; RE THE ONTARIO COUNCIL 
OF P.A.T.; RE P.A.T., DISTRICT COUNCIL 46; RE W.G. GALLAGHER CON- 
STRUCTION CO. AND W.G. GALLAGHER CONSTRUCTION LIMITED ...... (Nov.) 1191 


School Boards and Teachers Collective Negotiations Act - Bargaining Unit - Certification - 
Whether supply instructors should be included in a unit of occasional teachers - Evolution 
in collective bargaining practice toward inclusion of supply instructors with occasional 
teachers in a single unit - Unit including both supply instructors and occasional teachers 
appropriate - Certificates issuing 


MUSKOKA BOARD OF EDUCATION, THE; RE O.P.S.T.F.; RE O.S.S.T.F.; RE 
THE PEED BOARDIOE EDUCATION fekwestescecstan teases tcbcee ee ccetciesiesets detec cade (July) 775, 
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School Boards and Teachers Collective Negotiations Act - Certification - Pre-Hearing Vote - 
Ottawa-Carleton French-Language School Board Act, 1988 setting up a distinct school 
board for French-language education in the Ottawa area - Applicant applying to be certi- 
fied for occasional teachers and part-time supply instructors employed by the respondent - 
Respondent arguing that it is not the employer - Board examining scheme of Act - Pre- 
hearing vote ordered - Outstanding issues to be addressed at hearing following vote 


CONSEIL SCOLAIRE DE LANGUE FRANC 

AISE D’OTTAWA-CARLETON (SECTION CATHOLIQUE); RE ASSOCIATION 

DES ENSEIGNANTES ET DES ENSEIGNANTS SUPPLEWANTS D’OTTAWA- 
CARLETON Euryl Ew MENTAIRE|SEUIPAR Bulb ti cesasedsaacte sensi eteeset ss (June) aS 


Sector Determination - Construction Industry - Installation of storm sewer pipe and catch basins 
on private property - Characteristics of excavation work a function of purpose of excavation 
- End use being sewer - Work characteristics distinct and same irrespective of installation 
on private property - Work typically performed by speciality contractors - Statutory scheme 
not requiring Board to exercise discretion with view to enlarging ICI sector - Work within 
sewers and watermains sector 


STEEN CONTRACTORS LIMITED, L.I.U.N.A., LOCAL 597 AND; RE U.A., 
LOCAL 463; RE MILNE AND NICHOLLS/VANBOTS JOINT VENTURE; RE 
L.I.U.N.A., ONTARIO PROVINCIAL DISTRICT COUNCIL; RE VALENTINE 
ENTERPRISES CONTRACTING, A DIVISION OF VALENTINE DEVELOPMENTS 
LIMITED; RE METROPOLITAN TORONTO SEWER AND WATERMAIN CON- 
TRACTORS ASSOCIATION; RE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE THE ONTARIO PIPE TRADES COUNCIL OF THE U.A.; RE CANA- 
DIAN AUTOMATIC SPRINKLER ASSOCIATION; RE U.A., LOCAL 853; RE 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS CONSTRUC- 
TION: COUNCIL OF ONDA RIO Mire mere ecce eee mee coee te eee eee (Nov.) iS 


Sector Determination - Jurisdictional Dispute - Practice and Procedure - Whether work in dispute 
falls within ICI sector - Project involving the construction of a passenger terminal building 
at the airport - Specific work in dispute involving the departures level bridge - Board setting 
out its reasons for directing that notice of the s.150 proceeding be given to any person hav- 
ing a direct connection with the Terminal 3 site project - Decision in a s.150 proceeding has 
province-wide application if work characteristics are to determine whether the work falls 
within a particular sector - Notice should be given to the widest practical constituency 


DUFFERIN CONSTRUCTION COMPANY; RE C.J.A., LOCAL 27; RE THE FOUN- 
DATION COMPANY OF CANADA LIMITED; RE L.I.U.N.A., LOCAL 183; RE 
DUFFERIN CONSTRUCTION COMPANY, A DIVISION OF ST. LAWRENCE 
CEMENT ING 26.00.56 {02008 227) ORE Re ae Te Boies emer (Jan.) 25 


Security Guard - Certification - Natural Justice - Practice and Procedure - Board recognizing 
potential notice problem for guards with irregular work pattern and no fixed place of 
employment - Board following usual practice where neither union or employer raise notice 
questions - Board to require employee addresses from employer for service by mail where 
union or employer identifying notice problem 


MCLEAN SECURITY, 445733 ONTARIO LTD. C.O.B. AS; RE U.S.W.A......... (Oct.) 1048 


Settlement - Jurisdictional Dispute - Parties - Constituent of Carpenters’ Employers’ Bargaining 
Agency not entitled to be a party to the jurisdictional dispute - Whether an oral settlement 
of the complaint had been reached - Board finding that counter-offer made which nullified 
the offer of settlement - No longer any offer on the table for acceptance - No settlement - 
Hearings to continue 


FERANO CONSTRUCTION LIMITED, L.I.U.N.A., LOCAL 527, AND L.I.U.N.A., 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE C.J.A., LOCAL 2041....... (May) 446 


101 


Settlement - Jurisdictional Dispute - Remedies - Unfair Labour Practice - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS 
& HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 
SO ia terete sets te tne earn tos das costa meena vances Cm aee ere nke tena detec eee nh sumer enti mMaeEes (Nov.) 1154 


Stated Case - Contempt - Evidence - Witness - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour 


PLAZA FIBREGLAS MANUFACTURING LIMITED, SABINA CITRON, CITRON 
AUTOMOTIVE DIVISION OF, PLAZA ELECTRO-PLATING LIMITED, CITCOR 
MANUFACTURING LTD., AND THE ONTARIO LABOUR RELATIONS BOARD; 
REUSE eh ee Ee (May) 479 


Stated Case - Contempt - Evidence - Witness - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour - Application by principal for leave to appeal to the Court of Appeal dis- 
missed 


PLAZA FIBERGLAS MANUFACTURING LIMITED, PLAZA ELECTROPLATING 
LIMITED, CITCOR MANUFACTURING LTD., SABINA CITRON, CITRON AUTO- 
MOTIVE DIVISION OF; RE U.S.W.A. AND THE ONTARIO LABOUR RELA- 
TIONSBOAR Deane meh ae he tae AE Os. thd TE (June) 707 


Stay - Adjournment - Certification - Charter of Rights and Freedoms - Judicial Review - Issue in 
certification cases involving the effect of the Charter on the security guard provision in the 
Act - Whether Charter issue should be postponed pending the release of the final decision 
in Cuddy Chicks concerning the Board’s jurisdiction to deal with Charter issues - Adjourn- 
ment denied - Labour relations considerations favouring expedition - Employer bringing 
application for judicial review on the grounds that, inter alia, the Board exceeded its juris- 
diction in attempting to hear a Charter challenge and failed to observe the principles of nat- 
ural justice by forcing the parties to submit to a procedure that would not afford them an 
opportunity to know the case they had to meet - Judicial review dismissed by Divisional 
Court 


PINKERTON’S OF CANADA LTD.; RE O.L.R.B., RICHARD BIBEAULT, C.G.A., 
NATIONAL PROTECTIVE SERVICES COMPANY LIMITED, THE BOARD OF 
MANAGEMENT FOR THE METROPOLITAN TORONTO ZOO, BURNS INTER- 
NATIONAL SECURITY SERVICES LIMITED, GORDON A. SOUTHORN, WACK- 
ENHUT OF CANADA LIMITED, SHANE FREEMAN, U.S.W.A., LARRY BISHOP, 
INCO LIMITED, INTERNATIONAL UNION UNITED PLANT GUARD WORKERS 
COPPA ME RUC AIIM Wiel oi dint eece ote 6 0" Rl NN Rei ea ch (Aug.) 924 


Stay - Bargaining Unit - Certification - Dependent Contractor - Judicial Review - Board certifying 
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union for two units of employees of taxi company, one of owner-operators and the other of 
drivers - Taxi company bringing motion to stay Board decision - Motion dismissed by 
Supreme Court of Ontario 


HAMILTON YELLOW CAB LIMITED AND TRANSPORTATION UNLIMITED 
INC.; RE R.W.D.S.U., AFL-CIO-CLC AND THE ONTARIO LABOUR RELATIONS 


Strike - Collective Agreement - ‘‘No board” report issuing for two bargaining units on same day - 
Both units striking - Second unit having ‘bridge clause” in agreement providing for contin- 
uation until thirty days after effective date of new agreement with first unit - Employer 
seeking unlawful strike declaration for second unit - Act providing bridge provisions termi- 
nable on thirty days notice - Written notice not required - Actual notice given by union - 
Application dismissed 


CATERPILLAR OF CANADA LTD.; RE C.A.W. AND ITS LOCAL 252, TED MUR- 
PHY AND MEMBERS OF THE RESPONDENT LOCAL TRADE UNION 
EMPLOYED AS SALARIED EMPLOYEES BY CATERPILLAR OF CANADA 

ETD ices sab vedcnnias sels duckgah taney octyeti cot oncaotenas tins atest ear ceennadee cence nee staan aeE Renee enon (Nov.) 


Strike - Construction Industry - Damages - Remedies - Union threatening general contractor with 
picket line which would cause an unlawful strike - Board finding that threat made but relief 
not warranted - Request for damages in the context of an illegal strike or lockout applica- 
tion is inappropriate - Board also declining to make declaration because threat was an iso- 
lated one 


GUILD ELECTRIC LIMITED; RE I.U.0.E., LOCAL 793, JOHN MONTI, JOSEPH 
KENNEDY, MR. MONTAGNESE, MR. RICCIUTO; RE IBEW CONSTRUCTION 
COUNCIL OF ONTARIO = 28.5.0: s hascstececcneeeinsanatcoanten nana net ante eenaen ences (Sept.) 


Strike - Picketing - Employees picketing during unpaid lunch breaks - Union not in a legal strike 
position - Picketing not designed to have any impact on the applicant’s business - Picketing 
not in connection with nor constituting an unlawful strike - Application dismissed 


ART GALLERY OF ONTARIO, THE; RE O.P.S.E.U., O.P.S.E.U., LOCAL 535, TED 
LOUGHEAD, ED GORLEY, RUTH JONES, CARLA ROTH, KAREN HEFFER- 
NAN, SHARON MCGILL, ELIZABETH KHERA, MICHAEL DOUGLAS, MARY 
GRETA, KERRY KIM, CATHERINE SPENCE, JILL CATE, GISELA NAVIA, BUD 
JOHNSTON; CLAIRA HARGITAY .0)cn5: gest Aes ee (June) 


Strike - Remedies - Concerted employee refusal to perform voluntary overtime constituting strike 
- Board reviewing jurisprudence on “overtime bans’ and employer remedies - Board 
amending earlier order to reflect agreement of parties 


CAMBRIDGE, CORPORATION OF THE CITY OF; RE A.T.U., LOCAL 1608, 
RUSSELL ABERNETHY, RAYMOND BLACKMORE, AND RUSSELL FALKIN- 


Strike - Union members refusing to perform “struck work” - Members of a sister local lawfully 
locked out by their employer - Collective agreement not requiring employees to handle 
“struck work” - Whether sympathetic strike contrary to Act - Work refusal properly char- 
acterized as a strike - Board issuing direction which may have an educational effect in the 
printing industry where “‘struck work” clauses are common 


EMPRESS GRAPHICS INC., COUNCIL OF PRINTING INDUSTRIES OF CANADA 
ON BEHALF OF; RE G.C.I.U., LOCAL 500M, LITHOGRAPHERS, MIKE R. 
ZAJAC, EARL MCDONNELL AND CLIFF ROBINSON. .............:.cccseeeeeceeeeees (June) 


Termination - Bargaining Unit - Collective Agreement - Employee - Evidence - Union arguing 
that bargaining unit included a large number of temporary agency workers - Collective 


824 
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969 


557] 


1095 


587 
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agreement describing ‘“‘all employee” unit -Agency workers not included on list at certifica- 
tion - Union never seeking to represent agency workers until termination application filed - 
Board determining that agency workers should not be treated as employees “‘in the unit” 
for purposes of the termination application - Relisted for hearing on issue of voluntariness 


of petition 
WESTBURNE INDUSTRIAL ENTERPRISES LTD., NEDCO, DIVISION OF; RE 
TISH VASSAIR; RE TEAMSTERS UNION, LOCAL 419 .............:..ccccscseceeseees (June) 658 


Termination - Construction Industry - Judicial Review - Parties - Practice and Procedure - Recon- 
sideration - Termination application naming as respondents District Council and one local - 
International, District Council and all affiliated union locals necessary parties - Application 
dismissed at hearing - Board reconsidering its decision to dismiss and permitting applicants 
to amend the title of the application - Labourers Union bringing application for judicial 
review on the grounds that, inter alia, the Board erred in law by failing to notify the Union 
that it intended to reconsider its decision and by failing to afford the Union an opportunity 
to make submissions - Judicial review dismissed by Divisional Court 


DOUBLE S CONSTRUCTION, MICHAEL VAN LANDEGHEM, TRACY VAN LAN- 
DEGHEM AND TERRY MANZUTTI, ONTARIO LABOUR RELATIONS BOARD, 
657572 ONTARIO INC., C.0.B. AS; RE L.I.U.N.A., ONTARIO PROVINCIAL DIS- 
TRICT COUNCIL, AND ITS AFFILIATED LOCAL UNIONS L.I.U.N.A., LOCALS 
ARS A ree eee erences esac viracsuchecronteneaptnenaen mest amoen comedaiaenmi oe eudseaiee (June) 696 


Termination - Evidence - Parties - Petition - Union relying on the labour relations environment in 
the workplace in attacking the voluntariness of the petition to terminate the union’s bar- 
gaining rights - Board hearing evidence but finding it of no relevance - Labour relations 
background only of relevance in an exceptional case where there is a pattern of notorious 
illegal anti-union conduct by employer - Whether an employee in one unit can apply to ter- 
minate union’s bargaining rights in two other units - Board finding that applicant having 
status to bring applications - Votes ordered 


THOROLD I.G.A. MARKET; RE SANDRA TAYLOR; RE U.F.C.W., LOCAL 175; 
RE GROUP/OF EMPLOYEES; RE UFCW. LOCAL 633) isiuc5saseds das dseeneiaate (Aug.) 907 


Timeliness - Certification - Petition - Practice and Procedure - Reconsideration - Petitions sent to 
Board by registered mail on terminal date stamped with later date - Board finding petitions 
untimely in earlier proceeding - Postal registration stamp merely prima facie evidence of fil- 
ing date and rebuttable by clear contrary evidence - Board finding petitions filed in a timely 
manner - Reconsideration appropriate 


P & M ELECTRIC LIMITED, POMICO HOLDINGS INC., P & M ELECTRIC (1982) 
LTD., NORTHLAND ELECTRIC (ONT.) LIMITED; RE I.B.E.W. CONSTRUCTION 
COUNCIL OF ONTARIO, I.B.E.W., LOCAL 105, I.B.E.W., LOCAL 353; RE GROUP 
OBIEMPEOYEES #2. .2 2.26 Sivan as cinc demas sacununsetwnescsavaenmenmasenesoce seasetaemeecattete ates (Oct.) 1064 


Timeliness - Certification - Practice and Procedure - Objectors requesting an extension of the ter- 
minal date - Board does not extend the terminal date lightly - Three full days was sufficient 
notice to allow employees to object to the certification - Certificate issuing 


CAREY’S RESTAURANTS (DUNDAS) INC.; RE H.E.R.E, LOCAL 75; RE GROUP 
OF EMPROVEES Men heme’ Ae WN A ee pee epee apareay 2280. Is (Mar.) 233 


Timeliness - Certification - Pre-Hearing Vote - Respondent and intervener arguing that pre-hear- 
ing vote should not be ordered because the application was untimely - Applicant asking that 
Board set aside earlier decision giving consent to early termination of collective agreement 
due to lack of notice to employees and fraud - Collective agreement would not bar applica- 
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tion if Board retroactively revokes its consent to the early termination - Vote ordered - Bal- 
lot box sealed 


GOLDCREST FURNITURE LTD.; RE U.S.W.A.; RE LAUNDRY AND LINEN 
DRIVERS AND INDUSTRIAL WORKERS, LOCAL 847 AFFILIATED WITH THE 
TEAMSTERS UNION; RE GROUP OF EMPLOYEES ..........00cccsssesessseesesesees (Apr.) 


Timeliness - Crown Transfer - Union seeking declaration of Crown transfer for forestry survey 
and spraying contracted out by Ministry - Subject matter of contracts constituting ““under- 
taking” within meaning of Successor Rights (Crown Transfers) Act - Undertakings “‘trans- 
ferred’’ by tendering process - Transferees constituting “employers” - Performance of work 
by Crown employees immediately prior to transfer not prerequisite - Nothing in Successor 
Rights (Crown Transfers) Act to suggest union delay in seeking declaration releasing 
employer from effect of collective agreement - Board declaring Crown transfer 


DUNNING PAVING LIMITED, THE CROWN IN RIGHT OF ONTARIO AS REPRE- 
SENTED BY THE MINISTRY OF TRANSPORTATION, AND; RE O.P.S.E.U.; RE 
THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY 
OF NATURAL RESOURCES, AND BARRY LIGHTFOOT; RE SMITH FORESTRY 
ENTERPRISES; RE HOTCHKISS FORESTRY ENTERPRISES; RE JOHN KNIGHT 
AND LORRAINE NORRIS C.O.B. AS AGASSIZ FORESTRY/ENVIRONMENTAL 
SERVICES; RE NICOL SEGUIN; RE JOHN MCCORMACK; RE ELSIE MCCOR- 
MACK; RE THE CROWN IN RIGHT OF ONTARIO AS REPRESENTED BY THE 
MINISTRY OF GOVERNMENT SERVICES, AND WAYNE FORBES C.O.B. AS 
FORBES JANITORIAL. SERVICES: oincssscdsasncssenecs tactanee icwewes <s aienuaceen access (Oct.) 


Timeliness - Religious Exemption - Religious exemption application untimely - Applicant arguing 
that the timeliness restriction conflicted with the Ontario Human Rights Code - Code not 
prevailing over Labour Relations Act - Application dismissed 


TORONTO, DEPARTMENT OF ENGLISH UNIVERSITY OF; RE DANA M. COLA- 
RUSSO; RE G.ULE.W.. sLOCAL2:a.5.0050rt eu oe eee a (Aug.) 


Trade Union - Certification - Pre-Hearing Vote - Trade Union Status - Whether application 
barred due to six month bar in place against another local of the same union - Pre-hearing 
vote ordered but ballot box sealed - Issue of trade union status of applicant to be dealt with 
at the hearing to be scheduled to hear the merits of entertaining the application 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 938; RE THE ASSOCIATION OF MUNICIPAL EMPLOYEES (Apr.) 


Trade Union - Certification - Trade Union Status - Applicant so named had not been found to be 
a trade union in any previous proceeding - Applicant leading evidence at hearing to show 
that it was the same organization which had been found to be a trade union in another pro- 
ceeding - Applicants for certification cautioned to consistently use the same name - Juris- 
prudence on issue reviewed 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS 
UNIONS LOCAL 880 So Be ere eee ere eee (Apr.) 


Trade Union - Certification - Trade Union Status - Applicant’s membership cards in English and 
French - Neither English nor French name that under which the applicant made this appli- 
cation - Board discussing the effect of s.105 of the Act - Applicant adducing documentary 
and oral evidence to show that it was the organization which had been found to be a trade 
union in an earlier proceeding - Applicant found to be a trade union 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 91; RE ASSOCIATION OF MUNICIPAL EMPLOYEES; RE 
C.U.P. Bil ln ee Ee ee ee aia (Mar.) 
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Trade Union - Certification - Trade Union Status - Whether applicant entitled to the benefit of 
the presumption of trade union status in s.105 - Board is concerned with differences of sub- 
stance between a “‘label’”’ which has been fund to identify a union and the label used by the 
applicant for certification - Board will not concern itself with minor mistakes in the naming 
of an applicant for certification - Applicant entitled to benefit of presumption in s.105 - Cer- 
tificates issuing 


FIONEER MECHANICAL EIMITED: RE UsAs) LOCAL 463.8. sfercese sere aeroe onan (Mar.) 


Trade Union - Certification - Whether six month bar imposed against a sister local following an 
unsuccessful vote should operate as against the applicant local union - No evidence that 
applicant was the alter ego to the sister local or that it was applying in name only - Bar not 
operating as against the applicant 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 938; RE THE ASSOCIATION OF MUNICIPAL EMPLOYEES (Aug.) 


Trade Union - Conciliation - Practice and Procedure - Reference - Trade Union Status - Union 
Successor Status - Objecting employees permitted to participate in Ministerial reference - 
Two union locals taking steps to merge - Whether ‘“‘predecessor’”’ local still in existence so as 
to be entitled to request a conciliation officer - Board discussing trade union reorganiza- 
tions - Board finding that union local still existed as a trade union at the time it requested a 
conciliation officer 


KNOB HICE FARMS LIMITED; RE U.F:C.W., LOCAL 206 cco sc.cssccess0r-seneces os (Feb.) 


Trade Union Status - Bargaining Rights - Certification - First Contract Arbitration - Reconsidera- 
tion - Applicant seeking to amend its name - Board permitting name to be amended - No 
prejudice to respondent - First contract application adjourned sine die pending the disposi- 
tion of the union’s request for reconsideration in a certification matter 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206 .......................05+. (Aug.) 


Trade Union Status - Certification - Employer recognizing the applicant as the representative 
body for a group of employees for a number of years - Whether the applicant is a trade 
union - Whether employer support so as to prohibit Board from certifying applicant - Board 
rejecting proposition that an organization which includes managerial persons in its member- 
ship cannot be a trade union - Not critical that an applicant establish a technically satisfac- 
tory constitutional continuum if it has been in existence a long time - Board discussing ways 
a trade union may be brought into existence -Applicant found to be a trade union - Certifi- 
cation of applicant not prohibited by s.13 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEES.......... (Feb.) 


Trade Union Status - Certification - Practice and Procedure - Applicant notified that it had not 
been found to be a trade union under the name in which it had applied - Applicant request- 
ing that its name on the application be amended - Board satisfied that applicant had made a 
bona fide mistake - Amendment permitted - No hearing necessary - Vote ordered 


BLUE BELL CANADA INCORPORATED; RE A.C.T.W.U.; RE GROUP OF 
EMBDOW EE OH eee tell MUs). fon Oke ee ene nEE, 3: (May) 


Trade Union Status - Certification - Practice and Procedure - Pre-Hearing Vote - Applicant for 
certification is expected to correctly name itself - Statements of applicant’s affiliations do 
not belong in the title portion of the certification application - Benefit of s.105 is unavail- 
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able to the applicant unless it can show that it is a continuation of one of the organizations 
previously found by the Board to be a trade union - Ballot box sealed - Applicant will be 
required to show it is a trade union 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS, 
LOCAL UNION NOSS880 Sie cea terete hacceo seca aeaiinatccementareiAceresct nescence (Feb.) 109 


Trade Union Status - Certification - Practice and Procedure - Respondent alleging that applicant 
had not proven its trade union status - Applicant arguing it was the same organization that 
had previously been found to be a trade union - Where any deviation in applicant’s name 
from name Board has in its files a hearing will result - In order to benefit from presumption 
in s.105 an applicant must style itself in exactly the same fashion as the organization which 
has already been granted “status” - Board satisfied after hearing evidence that applicant 
could benefit from previous trade union determination - Argument that employees would 
be misled as to who was the true applicant dismissed 


HUMPTY DUMPTY FOODS LIMITED; RE MILK AND BREAD DRIVERS, DAIRY 
EMPLOYEES, CATERERS AND ALLIED EMPLOYEES, LOCAL UNION NO. 647; 
RE THE RETAIL, WHOLESALE BAKERY AND CONFECTIONERY WORKERS’ 
UNION, LOCAL 461'OF THE R.W.D.S.U-, AFE: CIO: CU Grim ie.c.scesdecsetasesscess (Feb.) 147 


Trade Union Status - Certification - Pre-Hearing Vote - Trade Union - Whether application 
barred due to six month bar in place against another local of the same union - Pre-hearing 
vote ordered but ballot box sealed - Issue of trade union status of applicant to be dealt with 
at the hearing to be scheduled to hear the merits of entertaining the application 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 938; RE THE ASSOCIATION OF MUNICIPAL EMPLOYEES (Apr.) 352 


Trade Union Status - Certification - Trade Union - Applicant so named had not been found to be 
a trade union in any previous proceeding - Applicant leading evidence at hearing to show 
that it was the same organization which had been found to be a trade union in another pro- 
ceeding - Applicants for certification cautioned to consistently use the same name - Juris- 
prudence on issue reviewed 


BUTCHER ENGINEERING ENTERPRISES LIMITED, THE; RE TEAMSTERS 
UNION, LOCAL 880:21.:xa.\astscaseuile aioe che eles teeta teemared) ten silat etait (Apr.) 332 


Trade Union Status - Certification - Trade Union - Applicant’s membership cards in English and 
French - Neither English nor French name that under which the applicant made this appli- 
cation - Board discussing the effect of s.105 of the Act - Applicant adducing documentary 
and oral evidence to show that it was the organization which had been found to be a trade 
union in an earlier proceeding - Applicant found to be a trade union 


GLOUCESTER, THE CORPORATION OF THE CITY OF; RE TEAMSTERS 
UNION, LOCAL 91; RE ASSOCIATION OF MUNICIPAL EMPLOYEES; RE 
CU.PBisies deste csngetiongstls ooesbageieson, BERL oe Ee, (Mar.) 241 


Trade Union Status - Certification - Trade Union - Whether applicant entitled to the benefit of 
the presumption of trade union status in s.105 - Board is concerned with differences of sub- 
stance between a “label” which has been fund to identify a union and the label used by the 
applicant for certification - Board will not concern itself with minor mistakes in the naming 
of an applicant for certification - Applicant entitled to benefit of presumption in s.105 - Cer- 
tificates issuing 


PIONEER MECHANICAL LIMITED; RE U.A., LOCAL 46................0.0c00000008 (Mar. ) DTT 
Trade Union Status - Conciliation - Practice and Procedure - Reference - Trade Union - Union 


Successor Status - Objecting employees permitted to participate in Ministerial reference - 
Two union locals taking steps to merge - Whether “predecessor” local still in existence so as 


107 


to be entitled to request a conciliation officer - Board discussing trade union reorganiza- 
tions - Board finding that union local still existed as a trade union at the time it requested a 
conciliation officer 


KNOB BIEL FARMS LIMITED; RE U_F-C:W., LOCAL 2067.......-...05........02.5-- (Feb.) 149 


Unfair Labour Practice - Certification - Construction Industry - Intimidation and Coercion - 
Membership Evidence - Employer alleging that union threatened employees with closing 
down the job unless they signed cards - Improper comments which could arguably cause 
employees to be concerned about their continued employment made by rank-and-file 
employee as part of his ‘‘salesmanship” of the union not leading Board to question the 
voluntariness of the membership evidence filed - Misrepresentations made by union official 
immediately clarified by same official the next day - Membership evidence voluntary - Cer- 
tificate issuing 


COVELLO BROTHERS LIMITED; RE L.I.U.N.A., LOCAL 837; RE C.J.A., LOCAL 
BS ee re ee eee Fee ett en eee i (Feb.) 119 


Unfair Labour Practice - Certification - Construction Industry - Practice and Procedure - Pre- 
Hearing Vote - Applicant union seeking to convert its certification application in which a 
pre-hearing vote had been requested to one in which no such vote is requested - Board 
denying request - Unfair labour practice complaint that employer transferred two employ- 
ees out of bargaining unit to frustrate certification application - Complaint dismissed - 
Employees in question not permitted to vote - One ballot left to count - Ballot of single 
employee to be unsealed and counted unless objection received from party 


MOLLENHAUER LIMITED; RE C.J.A., LOCAL 27; RE L.I.U.N.A., LOCAL 183; 
RE METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION (Sept.) SZ 


Unfair Labour Practice - Certification - Intimidation and Coercion - Reference to two-tiered 
union dues made by ordinary employee soliciting union membership - Reasonable 
employee not likely to be influenced by statements of fellow employee lacking power over 
union dues and engaged in partisan salesmanship - Employees having opportunity to seek 
clarification - Inaccurate statements in literature distributed by employer and union mere 
partisan salesmanship - Board refusing to discount membership evidence and certifying 


union 
VENTURE INDUSTRIES CANADA LTD.; RE C.A.W.; RE GROUP OF 
EMBO EES Bee cero ee ese eter eic sc uicteer a as aaa taninios oie Seam coca ta eae Cn (Oct.) 1074 


Unfair Labour Practice - Certification Where Act Contravened - Change in Working Conditions - 
Interference in Trade Unions - Union alleging that employer failed to give its usual annual 
wage increase during the freeze - Reasonable expectations of employees contain an objec- 
tive element - No breach of freeze - No interference with trade union - Ballots cast in repre- 
sentation vote ordered counted 


COCA-COLA LTD.; RE U.F.C.W.; RE GROUP OF EMPLOYEEG................4. (May) 427 


Unfair Labour Practice - Certification Where Act Contravened - Charter of Rights and Freedoms 
- Judicial Review - Board determining that lay off of workers constituting unfair labour 
practice - Union certified pursuant to s.8 - Reverse onus not contrary to Charter - Employer 
and employees bringing applications for judicial review on the grounds that, inter alia, the 
Board misled the employees as to the evidence to be adduced and failed to find the reverse 
onus provision to be contrary to the Charter - Judicial reviews dismissed by Divisional 
Court 


KNOB HILL FARMS LIMITED, THE ONTARIO LABOUR RELATIONS BOARD 
AND U.F.C.W., LOCAL 206 AND; RE DONNA BAYDAK ON BEHALF OF A 
GROUR,OESISOIEMPLOMVBES | fran -ccsosenacsenee sles ateraae acinus aeaanaee eetaren ssnessces (June) 697 
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Unfair Labour Practice - Certification Where Act Contravened - Discharge for Union Activity - 
Interference in Trade Unions - Employer breaching Act by asking employees who had 
joined the union - Statements made at captive audience meeting breach of Act - Employer 
not meeting onus of demonstrating that it did not lay off employees because of the organiz- 
ing campaign - Names of employees who were laid off contrary to the Act included on the 
list of employees - Certificates issuing - Unnecessary to determine s.8 


RAINSCREEN METAL SYSTEMS INCORPORATED; RE S.M.W., LOCAL 30. (May) 482 


Unfair Labour Practice - Certification Where Act Contravened - Evidence - Membership Evi- 
dence - Evidence of witness who was not subject to full cross-examination admissible - Sur- 
reptitiously made tape-recording of a ‘“‘captive” audience meeting of employees convened 
by an employer admissible in unfair labour practice complaint - Viva voce evidence permit- 
ted on membership cards missing dates - Threats and questioning of employees concerning 
the union breach of Act - Statements made at “captive”? audience meeting breach of Act - 
Follow-up meeting not curing breaches - Discharge of employee after the union filed an 
unfair labour practice complaint on his behalf breach of Act - Union certified pursuant to 


s.8 
ROYCE DUPONT POULTRY PACKERS; RE U.F.C.W., LOCAL 175, AFL-CIO- 
CLC: RE|GROUPOREMPLOY EES faeces (May) 492 


Unfair Labour Practice - Change in Working Conditions - Discharge - Evidence - Interference in 
Trade Unions - Practice and Procedure - Remedies - Board taking into account findings of 
fact made by another panel with respect to issues put squarely before that panel in another 
proceeding involving the same parties - Respondent employer not appearing at hearing and 
therefore failing to discharge burden of proof - Multiple breaches of Act - Respondent not 
providing conduct money to witnesses it had summonsed and who had attended - Employ- 
er’s actions may constitute unfair labour practice but Board has other means of enforcing 
the payment of conduct money - Board ordering that conduct money be paid and posting - 
Board declining to award costs 


HAMILTON AUTOMATIC VENDING COMPANY LIMITED; RE CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS DIVISION OF THE B.B.F. AND ITS LOCAL 
BY) | OPEC OAR asec ER ean racer cis aceseanor oe daconnc ph anoricarnce codaddocssadtochneddéaetcicn aadcancnaééoudescons (Mar.) 248 


Unfair Labour Practice - Collective Agreement - Duty to Bargain in Good Faith - Collective 
agreement containing COLA clause negotiated - Employer believing COLA clause was sus- 
pended for the life of the agreement - Employer alleging that union breached its bargaining 
duty by not informing the employer of its mistaken belief - Union not obliged to question 
the employer’s thinking when it makes a monetary offer - Complaint dismissed 


NIAGARA BRONZE LIMITED; RE G.M.P. AND JACK ERSKINE, ET AL.....(Aug.) 857 


Unfair Labour Practice - Construction Industry - Construction Industry Grievance - Duty of Fair 
Representation - Practice and Procedure - Union filing a grievance with the Board alleging 
that the employer had repeatedly breached the collective agreement - Union considered the 
litigation to be long, costly and unpredictable - Grievance settled prior to hearing following 
ratification by a majority of the bargaining unit members - Complainants considering terms 
of settlement unsatisfactory - Delay of 13 months before filing fair representation complaint 
- Board declining to inquire further into complaint on the basis of numerous policy consid- 
erations - Complaint dismissed 


CARTER, MARK AND BRAD CARTER; RE S.M.W., LOCAL 539; RE IMPERIAL 
INSULATION &|ROOBING (1982) TEIMITE Di recerecenetant re tinea eaaeese esses (Feb.) 112 


Unfair Labour Practice - Construction Industry - Evidence - Judicial Review - Picketing - Picket- 
ing by Labourers Union found to be in breach of the Act - Purpose of picketing was to 
induce employers to grant bargaining rights to Labourers Union - Board granting declara- 
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tory relief to complainant Carpenters Union but not nullifying collective agreements - Car- 
penters Union bringing application for judicial review on the grounds that, inter alia, the 
Board refused to permit the applicant to lead evidence going to remedy - Judicial review 
dismissed by Divisional Court 


BAY-TOWER HOMES COMPANY LTD., BAY-TOWER MANAGEMENT INC., 
LEDI PROPERTIES INC., 518270 ONTARIO LIMITED, 554614 ONTARIO LIMIT- 
ED; RE L.I.U.N.A., LOCAL 183, AND THE ONTARIO LABOUR RELATIONS 
BOARD AREC. J°Ay LOCAL 27 tessath coker sts case nuaderen ek pugse as Semen Rael os one (June) 695 


Unfair Labour Practice - Construction Industry - Judicial Review - Practice and Procedure - Com- 
plaint by Carpenters Union that Labourers Union negotiated collective agreements which 
contained subcontracting clauses requiring home builders to subcontract work to contrac- 
tors in contractual relations with Labourers Union notwithstanding that the Union did not 
represent any of the employees employed by the home builders - Board declining to inquire 
into complaint due to delay in bringing matter on for hearing - Carpenters Union bringing 
application for judicial review on the grounds that, inter alia, the Board wrongfully declined 
to exercise its jurisdiction and failed to observe the rules of natural justice in refusing to 
inquire into the complaint - Judicial review dismissed by Divisional Court - Application by 
Carpenters Union for leave to appeal to the Court of Appeal dismissed 


DELLBROOK HOMES, L.I.U.N.A., LOCAL 183, THE TORONTO HOUSING 
LABOUR BUREAU, PHILMOR DEVELOPMENTS LIMITED, MOR-ALICE CON- 
STRUCTION LIMITED, GREENPARK HOMES, HERON HOMES, BRAMALEA 
LIMITED, VICTORIA WOOD DEVELOPMENT CORPORATION INC., MICHAEL 
REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; RE C.J.A., 
TOG AN aie i NO i Ph eo 5, nah, Sate et Ah eR Nt co (July) 823 


Unfair Labour Practice - Damages - Parties - Practice and Procedure - Reconsideration - Com- 
plainants arguing that Board erred in awarding damages only to the complainants - Argu- 
ment that damages should be afforded to all employees affected by the breach of the Act 
dismissed - A complainant must have the authority to represent the grievors’ interests - 
Complainants gave no indication during the proceedings that they were authorized to make 
a complaint on behalf of any other employees - Reconsideration application dismissed 


CUDDY FOOD PRODUCTS LID.; RE R.W.D.S.U., AFL:CIO:CLC: RE.U.F.C.W.., 
LOCAL 175 AND U.F.C.W., AFL-CIO-CLC; RE JOHN HENSON AND 25 OTHERS; 
RE DEBJOHNSTONPAND OTHERS 2.5 sn0cacencoontcaaasth sae auaet seme speateee ancetlec aes, (Feb.) 126 


Unfair Labour Practice - Dependent Contractor - Discharge for Union Activity - Employee - 
Union alleging that grievor was discharged in contravention of Act - Employer arguing that 
grievor was not an employee but an independent contractor - Employer in business of haul- 
ing raw forest products from logging sites to mills - Grievor was a hauling contractor - 
Whether grievor a dependent contractor and therefore an employee or an independent con- 
tractor - Grievor found to be an independent contractor - Complaint dismissed 


AIWAY AURANSPOR TING) RET WeAt aime. snout cn eee een aan ana seen (June) 540 


Unfair Labour Practice - Discharge - Discharge of one of the main employee organizers for the 
CAW two months after the CAW was certified - Employee discharged because he entered 
the Personnel Manager’s office without permission - Board dismissing complaint - 
Employee not discharged because he attended the certification hearing or because of his 
union activity generally 


RONATICGANADAGING 2 REIGlAG W ina sec on unnncssdec sees ne cet eeumeeenene nicer pen eesaeecmeree (Jan.) 60 
Unfair Labour Practice - Discharge for Union Activity - Bartender discharged during his proba- 


tionary period - Comfortable situation existing at workplace between management and 
long-term employees where the collective agreement not strictly adhered to - Equilibrium 
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threatened when bartender hired - Discharge not contravening Act - Alleged theft was the 
only cause for the discharge 


BERESFORD TAVERN, 446285 ONTARIO LIMITED C.O.B.; RE LOCAL 280 OF 
THE INTERNATIONAL BEVERAGE DISPENSERS’ AND BARTENDERS’ UNION 
OF THE H BRE IAI SR ae eee eee (May) 405 


Unfair Labour Practice - Duty of Fair Representation - Evidence - Health and Safety - Practice 
and Procedure - Complainant fired for engaging in an illegal work stoppage - Discharge 
upheld by arbitrator - Complainant alleging he brought concern to union prior to arbitra- 
tion that he was fired because he was the safety representative and that concern was not 
pursued - Respondent employer arguing that OHSA complaint should be dismissed 
because the complainant had elected to proceed by way of arbitration - OHSA complaint 
dismissed - Election made where the discipline of a worker has been litigated at arbitration 
- Fair representation complaint to proceed 


ZALEV BROTHERS LIMITED; RE ROBERT MCINTYRE; RE U.S.W.A., LOCAL 
1AOAS sc. exsortied sia Hon tecedlsnons 4dtostiate dts Rest. AOL. Beene eR et ee ee (July) 810 


Unfair Labour Practice - Duty of Fair Representation - Evidence - Practice and Procedure - Com- 
plainant alleging union did not represent him properly in having his seniority reinstated - 
Union moving for non-suit after complainant completing his evidence - Employer not join- 
ing in non-suit - Union submitting it should not be put to its election to call evidence - Put- 
ting union to its election would be futile because the employer could still call evidence - 
Board refusing to entertain non-suit motion - Complaint dismissed 


BALKOS, PAUL; RE LAWSON PACKAGING TORONTO, A DIVISION OF THE 
LAWSON MARDON GROUP LIMITED AND G.C.I.U., LOCAL 500M .......... (Sept.) 932 


Unfair Labour Practice - Duty of Fair Representation - Failure to pursue grievances to arbitration 
not breach of fair representation duty - Board not deciding issue of whether union’s refusal 
to give the complainant a copy of the grievance filed on his behalf amounted to a breach of 
the Act - No remedy would have been granted in any event - Complaint dismissed 


LINDSAY, BALFORD; RE C.A.W., LOCAL 1451; RE BUDD CANADA INC... (Mar.) 264 


Unfair Labour Practice - Duty of Fair Representation - Ratification and Strike Vote - Complain- 
ant occasional teacher failing to obtain a permanent teaching position and failing to obtain 
assignments as an occasional teacher - Employer denying complainant access to his com- 
plete personnel file -Whether union’s failure to pursue grievance constituted a breach of 
fair representation duty - Whether the notice of union meetings violated the Act - Com- 
plaint dismissed - Complainant failing to show he had any entitlement to jobs or his file 


ROCCA, PETER; RE ONTARIO CATHOLIC OCCASIONAL TEACHERS ASSOCI- 
ATION; RE METROPOLITAN SEPARATE SCHOOL BOARD.................0665 (Apr.) 371 


Unfair Labour Practice - Duty of Fair Representation - Union officials handling a bump - 
Employer challenging one of the job placements - Union and employer making special 
arrangements for employee after union admitted employee was not qualified for the job - 
Employee farther down in bumping line bringing fair representation complaint - Complaint 


dismissed 
KALLA, NURDIN; RE A.T.U., LOCAL 113; RE TORONTO TRANSIT 
COMMISSION aceciisireticn as ctocdsabotesneco ecg ee: arene cen nee ee ee ne ee eee (May) 459 


Unfair Labour Practice - Duty of Fair Representation - Whether a trade union’s duty of fair rep- 
resentation obliges it to represent bargaining unit employees in connection with workers’ 
compensation proceedings - Extent of duty is co-extensive with the union’s authority as 
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exclusive bargaining agent - Union’s duty does not extend to workers’ compensation claims 
- Complaint dismissed 


BOPEZ#IUIS RECU PE y. nee eee eee (May) 464 


Unfair Labour Practice - Duty to Bargain in Good Faith - Employer - Related Employer - Life 
insurance company contracting out cleaning services - No common control or direction 
between the company and the cleaning contractor - Related employer application dismissed 
- Argument that life insurance company was the true employer of the workers performing 
the cleaning work dismissed - Complaint that cleaning contractor and life insurance com- 
pany conspired to get rid of the unionized cleaners dismissed - Complaint against life insur- 
ance company that it was motivated by anti-union considerations dismissed - Complaint 
that company failed to disclose during collective bargaining its decision to contract out the 
cleaning services dismissed 


METROPOLITAN LIFE INSURANCE COMPANY; RE I.U.0.E., LOCAL 796; RE 
ALC ENIMAINTENANCE EG Diersescsrcscssmecsn er ccenaersccendnctmecesascestser ses (Feb.) 175 


Unfair Labour Practice - Duty to Bargain in Good Faith - Respondent failing to disclose its inten- 
tion to shut down one of its steam turbine generators operated by bargaining unit employ- 
ees - Four positions eliminated and 21 employees realigned - De facto decision to shut down 
generator made prior to or in course of collective bargaining between parties - Breach of 
bargaining duty - Question of remedy remitted to parties 


CANADIAN PACIFIC FOREST PRODUCTS LIMITED; RE I.U.0.E., LOCAL 
col Cia asad en puri so tance enc naCC aet Uae e ane aces Jet ac aman cas acon ca dacaaacadane natn adarnat wabanar (June) 569 


Unfair Labour Practice - Interference in Trade Unions - Bargaining unit position eliminated and 
persons in those positions promoted out of unit to a pre-existing managerial classification - 
Whether any anti-union animus in the expansion of the managerial classification or in the 
number of people promoted - Employer distributing to both unionized and non-unionized 
employees pamphlets enunciating its personnel policy - Whether contrary to Act - Com- 
plaint dismissed with respect to the promotion of bargaining unit personnel but allowed 
with regards to the pamphlets - Effect of pamphlets was to confuse employees concerning 
the nature of the union’s representation 


SIMPSONS LIMITED; RE R.W.D.S.U., AFL:CIO:CLC: AND ITS LOCAL 1000 (May) 513 


Unfair Labour Practice - Interference in Trade Unions - Union spokesman banned from employ- 
er’s premises following altercation with management - Employer willing to deal with any 
other union representative or this representative but off its premises - Employer not 
engaged in a scheme to undermine the union’s bargaining position - Problems best resolved 
through discussion and not Board intervention 


VICTORY SOYA MILLS; RE TEAMSTERS UNION, LOCAL 1247 CHEMICAL, 
ENERGY AND ALLIED WORKERS (ncctcsossosnasscnmeansesenieseesssiecascessoesnoncenesens (June) 653 


Unfair Labour Practice - Intimidation and Coercion - Remedies - Employer leasing trucks from 
employees - Term of arrangement that employees having right to drive own truck - 
Owner/driver of truck sharing with spare driver - Owner/driver opposing memorandum of 
settlement favoured by spare driver and revoking spare driver’s use of truck - Union seek- 
ing order that spare driver continue to drive truck - Injunctive relief inappropriate since loss 
of use of truck not result or effect of alleged breach - Complaint dismissed 


CHINOOK CHEMICALS COMPANY, G. LEMAIRE AND; RE E.C.W.U......... (Oct.) 1021 


Unfair Labour Practice - Judicial Review - Practice and Procedure - Complaint by Carpenters 
Union that Labourers Union negotiated collective agreements which contained subcon- 
tracting clauses requiring home builders to subcontract work to contractors in contractual 
relations with Labourers Union notwithstanding that the Union did not represent any of the 
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employees employed by the home builders - Board declining to inquire into complaint due 
to delay in bringing matter on for hearing - Carpenters Union bringing application for judi- 
cial review on the grounds that, inter alia, the Board wrongfully declined to exercise its 
jurisdiction and failed to observe the rules of natural justice in refusing to inquire into the 
complaint - Judicial review dismissed by Divisional Court 


DELLBROOK HOMES, THE TORONTO HOUSING LABOUR BUREAU, PHIL- 
MOR DEVELOPMENTS LIMITED, MOR-ALICE CONSTRUCTION LIMITED, 
GREENPARK HOMES, HERON HOMES, BRAMALEA LIMITED, VICTORIA 
WOOD DEVELOPMENT CORPORATION INC., TWO STAR CONSTRUCTION 
LTD., MICHAEL REILLY, AND THE ONTARIO LABOUR RELATIONS BOARD; 
RE C.J.A;;LOCAL 279RE EAU NAS LOCAER 183 sr. n cece cnnes ceaeine: fees cece (Mar.) 315 


Unfair Labour Practice - Judicial Review - Related Employer - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED, C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD............. (June) 696 


Unfair Labour Practice - Judicial Review - Related Employer - Construction companies declared 
to be one employer - Adjournment of hearing to determine quantum of damages on the 
ground of insufficient notice to one corporation denied - Corporation bringing application 
for judicial review on the grounds that, inter alia, the Board erred in finding that related 
business activities were carried on and in denying the adjournment - Judicial review dis- 
missed by Divisional Court - Application for leave to appeal to the Court of Appeal dis- 
missed 


G.P. CONSTRUCTION, 556631 ONTARIO LIMITED C.O.B. AS; RE I.B.E.W., 
LOCAL 1687, AND THE ONTARIO LABOUR RELATIONS BOARD.............. (Oct.) 1092 


Unfair Labour Practice - Jurisdictional Dispute - Remedies - Settlement - Union alleging breach 
of settlement regarding jurisdictional dispute - Respondents arguing settlement extinguish- 
ing Board jurisdiction - Respondents arguing Section 89 remedial power applying only to 
settlement of complaints filed originally under Section 89 - Board asserting jurisdiction - 
Board finding Section 89 remedial power available even where settlement non-Section 89 
complaint 


REXWAY SHEET METAL LIMITED, U.A., LOCAL 46 AND D. CLARK, WATTS 
& HENDERSON LIMITED, ENGLISH & MOULD LIMITED; RE S.M.W., LOCAL 
BO sca sci SIRE ssa sissowebe uaa vs alent nestle RERUN RC AREA CR a (Nov.) 1154 


Unfair Labour Practice - Practice and Procedure - Remedies - Complainant attempting in a letter 
to the Board following the conclusion of the hearing to expand the proceedings to litigate a 
matter not previously understood by the parties nor the Board to be an issue - No useful 
purpose would be served by inquiring into matter because matter complained of had been 
fully remedied - Complaint dismissed 


GUDELJ, MR. IVAN; RE G.M:P.; RECANRON ING sous. wae rata teense saps (Aug.) 850 


Union Successor Status - Conciliation - Practice and Procedure - Reference - Trade Union - Trade 
Union Status - Objecting employees permitted to participate in Ministerial reference - Two 
union locals taking steps to merge - Whether ‘‘predecessor” local still in existence so as to 
be entitled to request a conciliation officer - Board discussing trade union reorganizations - 
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Board finding that union local still existed as a trade union at the time it requested a concili- 
ation officer 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206 .............0.200sesee00e (Feb.) 149 


Union Successor Status - International union merging two locals - Board making declaration of 
successor union for all sectors of the construction industry 


J.S.H. MUELLER LTD., ELECTRICAL TRADE BARGAINING AGENCY AND 
ELECTRICAL CONTRACTORS ASSOCIATION OF ONTARIO; RE I.B.E.W., 
LOCAL 594; RE I.B.E.W., LOCAL 586 AND KEN J. WOODG...............00000808 (June) 610 


Union Successor Status - Shop union changing its constitution to permit it to merge with another 
union and then voting to merge with the CAW - Board asked to consider dicta in Astgen v. 
Smith requiring unanimous consent to change constitution - Respondent arguing that the 
fundamental objects of a union cannot be amended by a majority - Board analyzing case 
and concluding that it was not entirely appropriate to considerations under s.62 - Board 
issuing declaration 


MELNOR MANUFACTURING LTD.; RE C.A.W. w..cccccscccesssssescesessessesseseens (Apr.) 360 


Witness - Adjournment - Evidence - Principal of respondent refusing to produce employment 
forms without covering over personal information - No lawful excuse for refusing to 
produce the documents as ordered by the Board - Board stating case to Divisional Court - 
Court ordering Board to give witness another opportunity to produce - Board scheduling 
another hearing at which adjournment request by respondent denied - Witness continuing 
to refuse production - Matter adjourned 


PLAZA FIBREGLAS MANUFACTURING LIMITED AND PLAZA ELECTRO- 
PLATING LTD. AND CITRON AUTOMOTIVE INDUSTRIES AND SABINA CIT- 
RONBRE UL Sew Aso: ccssacaniese ace cew seinen sis sestiabw since qmetiseneisi ns eiaeiqsess selsatin ecseme(aseeuoster (May) 528 


Witness - Certification - Employee - Evidence - Practice and Procedure - Board direction to file 
and exchange documents on which parties intend to rely - Respondent employer concerned 
that it could not approach employees who may be summonsed for examination in order to 
obtain information and documents - No property in a witness - Proper for a party to com- 
municate with any examinee before he or she begins testifying if it is for the purpose of 
obtaining information relevant to the proceedings 


ONTARIO HYDRO; RE THE SOCIETY OF ONTARIO HYDRO PROFESSIONAL 
AND ADMINISTRATIVE EMPLOYEES; RE C.U.P.E. - C.L.C. ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000; RE THE COALITION TO STOP THE CERTIFI- 
CATION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOM STE- 
VENS, C.A. STEVENSON, AND MICHELLE MORRISSEY-O’RYAN AND 
GEORGE ORR ON BEHALF OF CERTAIN OBJECTING EMPLOYEEG........ (Sept.) 983 


Witness - Contempt - Evidence - Stated Case - Principal of respondent refusing to produce 
employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour 


PLAZA FIBREGLAS MANUFACTURING LIMITED, SABINA CITRON, CITRON 
AUTOMOTIVE DIVISION OF, PLAZA ELECTRO-PLATING LIMITED, CITCOR 
MANUFACTURING LTD., AND THE ONTARIO LABOUR RELATIONS BOARD; 
RE ss yee eee iad Aosta eee ee oie, (May) 528 


Witness - Contempt - Evidence - Stated Case - Principal of respondent refusing to produce 
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employment forms without covering over personal information - Union stating case to Divi- 
sional Court - Refusal without lawful excuse - Conduct of principal constituting contempt 
notwithstanding subsequent compliance with Board order prior to court hearing - Direc- 
tions and orders of Board must be complied with - Finding of contempt giving principal a 
criminal record - Sentence of 30 days in jail - Sentence suspended upon principal being on 
good behaviour - Application by principal for leave to appeal to the Court of Appeal dis- 
missed 


PLAZA FIBERGLASS MANUFACTURING LIMITED, PLAZA ELECTROPLATING 
LIMITED, CITCOR MANUFACTURING LTD., SABINA CITRON, CITRON AUTO- 
MOTIVE DIVISION OF; RE U.S.W.A. AND THE ONTARIO LABOUR RELA- 
TIONS: BOARD sacinscenisecisis sis dasgentaie cyan etiows seve Masdepmene sina eaaslltes saseemasebae rs eeselses (June) 


Witness - Evidence - Health and Safety - Complainant calling Ministry health and safety inspector 
as witness - Director authorizing inspector to testify - Occupational Health and Safety Act 
providing inspector not compellable witness - Non-compellability waived - Inspector com- 
petent witness 


BOEING CANADA/DEHAVILLAND DIVISION; RE JILL BETTES................ (Dec.) 
Witness - Practice and Procedure - Board reviewing authority for enforcing attendance of wit- 


nesses - Board issuing arrest warrant for previously subpoenaed material witness who failed 
to attend 


KING GLASS LIMITED/KING GLASS; RE P.A.T., LOCAL 1795 -GLAZIERS..(Dec.) 


Witness - Practice and Procedure - Party calling witness responsible for providing Board with cor- 
rect name and address for arrest warrant 


REAL CARPENTERS; RE CulAs, LOCAL 27s eas tice tack hese essee es eget eeciae (Dec.) 
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